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INTRODUCTION.. 


Sir  William  Blackstone  in  the  Inft'oductroti 
to  his  Commentaries,  observes,  "  it  is  incumbent 
upon  every  man  to  be  acquainted  vfrith  those  laws, 
at  least,  with  which  he  is  immmediately  concerned." 
Another  great  lawyer  *  has  said,  "  I  wish  every  man 
knew  as  much  law,  as  would  enable  him  to 
keep  himself  out  of  it!"  But  from  what  sources 
we  are  to  obtain  an  acquaintance  with  those  laws 
which  immediately  concern  us,  or  such  a  knowledge 
of  law  as  will  enable  us  to  keep  ourselves  out 
of  it,  these  excellent  writers  have  omitted  to  inform 
us.  That  the  desiderated  information  is  not  to 
be  found  in  their  writings  is  sufficiently  known  to 
him  who  has  had  occasion  to  consult  either  the  ad- 
mirable Commentaries  of  the  one,  or  the  varied  and 
useful  productions  of  the  other.  The  scanty  and 
almost  imperfect  information  which  is  to  be  obtained 
from  a  perusal  of  Sir  William  Blackstone,  on  the 
duties  and  obligations  of  parochial  Officers,  of  Exe- 
cutors and  Administrators,  of  Landlord  and  Tefjjint, 
and  Master  and  Apf^efitice ;  on  th^  I^w  r^l^tin^ 

•■  Lord  Bacon, 
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to  Mills,  Lrgacies,  Bankruptcy,   Contracts  for  th* 
Sak  and  Purchase  of  Goods,  and  a  variety  of  other 
topics,  can  scarcely  be  credited  by  any.  0i>e,  who 
has  not  beei>«iKler  tl>e  neeessity  of  refcrAng  to  that 
inimitable  sketch  of  legal  science.     This  observa- 
tion  receives  confirmatipn  from   the   authority   of 
Sir  William  Jones;  a  name  dear  to  every  admirer 
of  real  worth,  unaffected  piety,  and  profound  an  J 
vnrted  *eruditicH>.      In  his   Essay  on   the    Law  of 
Baihnents  (a  work  n©  way  inferior*  in   elegant  dic- 
tion, apposite  learning,  and-  happy  illustration,  to 
that  he  so  justly  panegyrizes),  ;"  his  Commentaries, 
l>e  observes^  are  the  most  correct  and  beautiful  out- 
line that  over  was  exhibited  of  any  human  scieixrc  ; 
but  they  will  no  more  form  a  lawyer,  tlian  a  gei>*ral 
ttiap  of  the  world,    how  accurately   and  elegantly 
soever  it  may  be  delineated,  will  make  a  geographer  t 
if,  indeed,  all  the  titles,  whkh  he  professed  only 
10  sketch   in  elementary  discourses,   were  filled  up 
witlv  accuracy  and   perspicuity,    Kuglishmen  might 
bope,  at  length,  to  possess  a  digest  of  tlieii?  }aws> 
w  hich  would  leave  but  little  room  for  controversy, 
^xcfept  in  cases  depending  on  their  particular  cir- 
CJimstances. ;  a  worji  which  every  lover  ef  humanity 
and    peace   must   anniously    wish    to  .see   accom« 

la  a  .fr«tr  an(J  enlightened    country   like  Greai 

£rituin;   iu.^i  country  iji  wlncb  a  blind,  and  iui- 

fliv.it  obedience  to  pow<jr,  the   "  Quod  priiicipi pla- 

I  ''  4*tt/i 
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chU;  Icg'is  hahet  mgorem  *,"  of  the  civi}.U^>nis.  the- 
just   object  .of  execration.;    in    which   ;every  indi- 
vidual yahies  himself,  .tliat  his  submission  to  cousti-, 
tuted  authoyity   is  the   result  of  his  own  free  will 
lawfully  and  constitutionally  obtained  through  his 
representatives;  it  is  really  matter  of  surprize,  that 
no  publication  of  easy  purchase,  and  adapted  to  the 
benevolent  wish  of  the  excellent  Sir  William  Jpnes, 
has  hitherto  appeared.     Our  surprize  must  be  still 
further  increased,  when  we  find  that  ibis  has  been 
done  in  countries  and  at  times  far  removed  frpm 
the  state  of  civilization  and  social  intercourse,  which, 
at  present  prevail  among  all  ranks  of  men  in  the  Bri- 
tish empire.  .  "\Ve  are  informed,  by  ancient  authors^ 
that    in    the  primitive   ages   of  the   Grecian    and 
Roman   republics,  it  was  customary  at  stated  pe- 
riods,   for  the  professors  of  the   law   to  expound 
in  public   the  leading  maxims  of  their  various   po- 
lities, that  the  members,  of.  their   respective  com- 
munities might  not  be  wholly  ignorant  of  those  rules 
and  precepts  which  were  desi.gned  for.  the  regulations 
of  their  lives  and  conduct.     And  it  is  recorded,  that 
in  the  empire  of  China,  that  obligations  may  not  be 
imposed  on  those  amenable  to  its  kws,  without  the 
possibility  of  their  knowing  the  nature  and  effect 
of  those  obligations,   small  tracts  are  published  at 
the  expence   of  the  state  for  the  general  histruction 
of  its  members,   in  a  knowledge  of  its  ordinances. 


Inst.    i«  2.  6> 
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In  some  CflSCf,  the  laws  are  posted  up  in  large  let- 
ters ia  some  conspicuous  place  in  every  town  and 
viilafre,  that  offenders,  havini'  them  constantly  be- 
fore  their  eyes,  may  have  no  excuse  of  ignorance  of 
their  prohibitions  and  injunctions,  in  the  commis- 
sioTi  of  crime  or  neglect  of  duty  * 

Actuated  with  a  similar  intention,  the  Proprietors 
of  this  Work  have  undertaken  its  publication. 
Their  object  was  to  afford  from  the  voluminous 
and  intricate  mazes  of  law,  a  selection  of  that 
information  on  legal  topics  which  most  concerns 
every  man  in  his  ordinary  calling  and  occupation 
in  life.  For  this  purpose,  they  have  paid  parti- 
cular regard  to  the  arrangement  and  distribution  of 
their  subjects,  which  they  have  divided  into  distinct 
heads  and  clraptcrs,  collecting  under  each  the  law 
relating  to  every  particular  office  or  duty.  As  to 
the  execution  of  their  work,  they  hope  the  public 
will  fnid,  tiiat  it  has  been  confided  to  a  person  pro- 
perly qualified.  They  were  particularly  led  to 
this  undertaking  from  a  confideration  of  that  esta- 
blished, but  little  known,  principle  of  English  law^ 
that  every  man  is  punished  for  the  commission  of. 
wtong  or  violation  of  riij^ht,  on  the  supposition  of 
his  being  acquainted  wth  the  laws  which  he  has 
transgressed.     They  were  of  opinion,  that  if,  among 

•  Ta  Tsing,  Leu  Lee,  sect.  Ci,  * 
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the  ancient  Romans,  a  knowledge  of-  their,  laws  and 
constitution  was  so  primarily  essential,  that  their 
very  children  were  obliged  to  learn  the  twelve 
tables  by  heart,  as  a  carmen  neccssarhim,  or  in- 
dispensable lesson  * ;  that  an  acquaintance  with  the 
legislative  enactments  and  judicial  decisions  of  the 
their  own  country  are  highly  obligatory  on  every 
individual  of  their  fellow-citizens.  When  they 
called  to  mind  the  injunctions  of  the  Chinese  le- 
gislator, viz.  that  all  persons  holding  official  si- 
tuations are  required  to  be  perfect  in  the  know- 
ledge of  the  laws,  and  that  their  deficiency  at  the 
annual  examinations  by  their  superiors,  subjects 
them  to  the  loss  of  a  month's  salary,  and  inferior 
©ffieers  to  forty  blows,  they  were  persuaded,  al- 
though the  municipal  law  of  their  own  country  does 
not,  in  general,  punish  persons  in  official  situations 
for  their  ignorance  in  the  laws  of  the  land,  but 
only  for  malversation  or  neglect  iji  the  execution 
pf  them,  that  they  could  not  do  a  more  accept- 
able service  to  the  public,  than  by  presenting  thosa 
who  are  invested  with  office  and  authority,  with  a 
manual,  for  the  proper  and  legal  discharge  of  the 
powers  and  duties  belonging  to  such  responsible 
j?^t4atk'ns. 


^    Li  the  PresSj  and  ?iv7/  be  speedily  published, 
LAWS  OF  TRADE  AND  COMMERCE; 

'  BfING    A 

<JUID£  TO  IMERCILVMS  A^'l>  TRADi:jlS  IN  ALL 
MERCANTIIV:  IHAXSACTION'S. 

liv  JOHN  WILLIAMS,   i;s(i.  .^^ 

OF  THK  INNER  TKMPLK. 

(avtuor  of  tub  I  aw  <*r  mu*^,  &:< .) 

,'i'liis   Work   is   (iistrUiuted   :is  lollows  : 

P411T  L    Aa  Historic*!  Sketch  of  the 'Hi.se  awrf  J'ronrt-^s  ofCommrTrp. 

Va«t  1L   Oi'  ll;e  Medium  ot  Coniiuerco,  and   liie  Advau'.a^es  /iriiint;  rroa 

•    ■  '     '  PUptr  "Money, .3!)  h  rirunlating  Wtdinrti. 
Part.  III.  Ol"  C«ninKrciHl  Politics.  ,       . 

M»*^f  <t>c  ^iTipIoymwTt  of  C;»|)itRl  in*  CVxnvitrrrc.-^'?.  Of  ''      ^  iT 

ZSloiiej  ujMin  Coiiinicrce. — 3.  Ol'  Jhy  Ilcjlf;!!!)!*  anfl  K'.icu  of 

*• 'the  Commercial  System;  in   which  m ill  be  dlscussL-J  ihi-  i  iL* 

Advancfujcpt  and  Decline  of  Cgiuuiivce. 
PxifT  IV;  Of  ihc  laleVmdional  Ijiws  of  Ooiu'nierce. 
J^irmg  Pfttce:, 
1.  As  '^0  Vie  Riplit  and  Freedom  of    Crtmmcrce. 
,.ii.  iV*  Ao  tiuB  ilight  of.P«s«apr  '  -    M-    'md^^i.'.  i 

*•'*  i; 

1.  Wl«   b(<.vreffl    IVlliiicreRt  :inil  i  ,    .      .  * 

V.    .\i  lutw ic!.  i'flll;,:(i''iit»  nnd  Neiitralx. 

-Aiil  Hiuii*-  ttiis  Divishai  will  Jbe  di^cttvscd, 
,1.  Crautiuj:  Licences. — 2.  Seizure. — :>.  \'ivitiitiMU  aud  Sear5:Ii<-^4.  blockii<{c. 
*,;5.  EiiWiiirg© — )6.  JU^jrisaln. — 7.  Ricaj^turo^— 8.    l'o.-'t\i»iui5rtm.  * 

Paiit  V.   (M'  t'lu  AInnicipal   I^ws  of  Coiumojcc 
<St|«p.I.    Of<i»e.I.ib«Tl5'or  Trade,  i        •  ■<  i  .'I'.-ii:. 

1.  As  to  iiiitAirtil  born  Si:l>ject&.->S.  As  t«  Merchant' Slr«ag«rt. 
Cba]x.  IL  Xlf  xlw.Vrfitraiia  tijHjn  Tr;Hde.    .    '  •■■,'■ 

1.  l^y  iVcrwg.itivc.  — i.  l^y  13j-Lu>v  ox  Custom.— 3.  Bj  Contract. — 4.  Bj 
Murop>ly.— .«>.  liy  Statute.  ' 

Cliiip.  IIL  Ot  »!ic  CJiHrgc  mH>n Trade. 
C)>Hp  [V.  Of  OtVrnc^s  agtrtii'^t  Trade. 

^.  OwUqg-— i.V  .Siuugj|li};g— 3.  Usiir_y,  Gl>eatiuj;.—4.  Fw^stHlliMg.— Re- 
lating arid  Inirossm^. — .'». '^loiwpoly.— 6.  £icrci»iiig  Trudci  a^unist 
Still  lite.— ^7.  Seducing  Aru/lcei*.  ,  i.    •  '.''..•..' 

^ap.  V.   Of'MtTc.mtiU  Contracts  'for' tlie  Bale  ant!   Piirchnse  of  Goo.ls. 
1.  Ol'.lhe,  geucral  Ijiatiiie  .itfjA  Contract .-*■£.  ,0f  the  I^atti«  to  n  ComrHct' 
— 3.   Of  tliC   Siibiett  Matter  ot  a   Contract. — 4.    Of  the   lime  when  a 
Contract  may    bt  '    -   '     ''"     '       I'lace   whcrt  a   Ci     ' 

made. —  G.   t)f  t:  act  by  I'avnieiit 

•^7.  Oi  the    R\ ^.     A  -  -^.-;i  i>f    a    Cootrdii.— ^.     .. 

raiitiej.-       •  .. 

€3iAp.  VL  Of  Mercantile  Contracts  for  tlie  Conveyance  of  Go«vk  purchMed- 
from  tlie  Vendar  tu  the  Vendee. 
'  1.  Of  Cliartirparties  of  Affreightment.— 2.  Of  Bills  of  Lading.— 3.  Of  I'ollcies 
oi  Insurnnrc— 4.(.M  SaJ.vaj^e  «n^  KvttA^y. — Si  OTFrcight" — 6.  Of  Slopjiuga 
in  'iransitu. — 7.   Of  the  Diuolutiuu  of  Contract*   iut  llic  Q\utiVi^\i    mi 
Ooodt, 
Chap.  Vlt.  Of  fartnerthip. 
CI.Ap.Vm.  Of  .Mcrcimtile  Gnarantaes. 
Ch«|fcJ\.    Uf  I'rincipal  aitd  Agent. 

CjlMij).   X.   OtB.iiliy"..  ' 

Ch»|».^'.  Of   I'.ill*  ol^  titcluuig*  and   rroniissory  Notei. 
Cl»iip.   Xn.  Of  Hankruplcy. 
C*l*p.  -Mil.  0«   the  Nav4{(itii)n  L»iw.«   ai  th<  v  aiTicf, 

J.  Ihc  I'ljti.tHiion  Trndo.»-2.  Hie  Trade  with  .Avu,  Africa,  and  .\mertr.i  — ^ 
3.  VUr  Kntiipeiin  Tiade. — *.  Tlie  Cua:,Un(  Trade. — i.  ibc  i'ltiutii**? 
■>-><).  Druwb  Ships  auU  tbcu  Re^istr>. 


EVERY  MAN  HIS  OWN  LAWYER, 


OF  LAW  IN  GENERAL. 

All  law  is  either  natural  or  instituted.  The  power  or  au- 
thority which  gives  it  sanction^  and  which  may  be  called  its 
efficient  cause,  is  either. the  voice  of  God  through  natural 
reason  ;  or  the  voluntary  or  arbitrary  pleasurse  of  some  being 
or  beings  properly  authorised  for  this  purpose. 

The  laws  of  God  are  the  efficient  causes  of  the  law  of 
nature;  theprinciples  of  which  God  has  sufficiently  notified 
to  man,  so  as  to  enable  him,  by  the  light  of  natural  reason,  to 
deduce  from  thence  his  several  duties.  This  law,  therefore, 
which  includes  in  it  the  precepts  both  of  natural  and  revealed 
religion,  being  known  to  all  mankind,  and  stamped  as  it 
were  upon  our  very  hearts,  has  the  same  force,  and  is  equally 
binding  in  every  part  of  the  globe ;  for  as  all  human  institutions 
are  founded  upoii  the  lavvs  of  God,  so  no  human  laws  ought 
to  be  suffered  to  contradict  them  (a). 

The  doctrines  of  this  law  are  discoverable  by  that  moral 
instinct,  which  inhabits  the  breasts  of  all  mankind,  and 
prompts  them,  by  a  natural  bent  and  inclination,  to  approve 
of  ceitain  things  as  good  and  commendable,  and  to  condemn 
others  as  bad  and  blameable,  independent  of  reflection  :  to 
this  sense,  the  faculty  of  reason  is  added/  to  enable  us  to  illus- 
trate, to  prove,  to  extend,  and  to  apply  what  our  moral  in- 
stinct has  before  given  us  to  understand  (b). 

There  are,  however,  a  great  number,of  points  upon  which 
both  the  divine  law  and  the  natural  leave  a  man  at  his  own 
liberty  ;  but  which  are  found  necessary,  for  the  benefit  of  so- 
ciety, to  be  restrained  w  ithin  certain  limits ;  and  herein  it  is, 
that  human  laws  have  their  greatest  force  and  efficacy ;  for, 
with  regard  to  such  points  as  ai e  not  indiiierent,  human  laws 

C<i)  Burlamsqui's  Law  of  Naiure  and  Nations,  vol.  i.        (tj  Ibid. 
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2  Of  the  Laus  of  England. 

are  only  declaratory-  of,  and  act  in  subordination  to,  the 
former.  To  instance — in  the  case  of  murder:  this  is  exjucssly 
forbidden  by  the  divine,  and  demonstrably  by  the  natural  law  ; 
and  from  these  prohibitions  arises  the  true  unlawfulness  of 
the  crime.  Those  human  laws  that  anmx  a  punishment  to  it, 
do  not  at  all  increase  its  moral  guilt, or  superadd  any  fresh  obli- 
gation, in  foio  coriscit'iitia,  to  abstain  from  its  perpetration. 
Way,  it  any  human  law  should  allow  or  ( njoin  us  to  commit 
it,  we  are  bound  to  transgress  that  human  law ,  or  else  we  must 
oiTend  bodi  the  natural  and  the  divine.  But,  witli  regard  to 
matters  that  are  in  themselves  indifl'erent,  and  are  not  com- 
manded or  forbidden  by  these  superior  laws;  such,  for  in- 
stance, as  the  exporting  of  wool  to  foreign  rountrics  ;  lure 
the  inferior  legislature  has  scope  and  opportunity  to  inter- 
pose, and  to  make  that  action  unlawful,  which  before  was 
not  so  (c). 


PART  T. 
CHAP.  I. 


Of  the  Laws  of  Evghtud. 

JTHE  laws  of  England,  like  those  of  every  other  civilizeJ 
comnmnity,  are  cstiiblished  upon  the  primitive  relations  which 
subsisted  among  mankind  in  a  state  of  nature,  independent  of 
kumau  institutions. 

llie  laws  of  England  may  be  divided  into  two  kinds :  the 
hx  nan  scripta,  the  unwritten  or  common  law ;  and  the  iex 
scripta,  the  written  or  statute  law  (a). 

The  common  law  is  not  only  constituted  of  the  laws  of 
nature,  of  nations,  and  of  religion,  but  of  certain  general 
and  local  customs  of  this  kingdom,  and  likewise  of  tliose  par- 
titular  law  s,  that  are  by  custom  observed  only  in  certain  courts 
and  juriailictions  ( bj. 

(t)  I  BL  Com.  4j.  (0)  I  Bl.  Cm.  6j.  Hale't  Hitt.  C.  L.  cb.  t. 

f  I;  I  Bl  Cmh.  6i. 
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This  is  usually  called  the  lex  non  scripta.  Not  that  the  parts 
of  which  it  is  composed  were  merely  oral^  and  communicated 
from  age  to  age  by  word  of  mouth ;  for  all  of  them  have 
some  monuments  or  memorials  of  their  existence  in  writing,' 
either  in  established  maxims,  declaratory  statutes,  records  of 
pleas,  books  of  reports,  or  tractates  of  learned  men.  But 
they  are  unwritten  laws,  because  their  authoritative  or  ori. 
ginal  institutions  are  not  set  down,  or  verbally  expressed,  in 
the  same  manner  as  the  acts  of  the  legislature  are,  but  have 
grown  into  use,  and  acquired  their  binding  force  and  power 
by  long  immemorial  usage,  and  the  strength  of  general  re- 
ception. The  matter  and  substance  of  them  indeed  are  ia 
writing,  but  the  formal  and  obHgatory  power  of  them  grew 
by  long  use  and  custom  ;  for  customs  generally  received  and 
admitted,  gain,  in  this  kingdom,  the  force  of  laws  (c).  It 
is  custom  only  whith  gives  power  sometimes  to  the  common 
law,  and  sometimes  to  the  civil  law,  in  the  respective  courts 
wherein  they  are  used  ;  both  of  which  are  controlled  by  the 
rules  of  the  common  law,  when  they  cross  the  other  customs 
of  the  kinsidom  that  are  more  generally  received  fc?}, 

This  unwritten  or  common  law,  as  we  have  already  seen,  is 
distinguishable  into  three  kinds:  1 .  General  cusxoms  ;  which 
are  the  universal  rule  of  the  whole  kingdom,  and  form  the 
common  law,  in  its  stricter  and  more  usual  signitication. 
2.  Particular  customs,  which  for  the  most  part  -affect  only' 
the  inhabitants  of  particular  districts.  iJ.  Certain  peculiar' 
laws,  observed  only  in  certain  jurisdictions  (e). 

1.  By  general  customs  it  is,  that  proceedings  afe  guided 
in  the  common  Courts  of  justice,  both  with  respect  to  pro- 
perty and  offences.  It  is  by  custom  in  common  law,  that 
the  eldest  son  inherits  from  his  father  ;  that  propertv  may  be 
purchased  and  transferred  by  writings  ;  that  a  deed  is  void,  if 
not  sealed  and  delivered  ;  that  money  lent  upon  bond,  is 
irecoverable  by  action  of  debt;  and,  that  a  breach  of  tli« 
peace  is  punishable  by  fine  and  imprisonment.  These  are  doc- 
trines not  established  by  any  written  statute  or  ordmance,  but 
depend  upon  immemorial  usage (/). 

The  validity  of  these  doctrines  is  determinable  by  the 
judges,  whose  knowledge  in  the  matter  arises  from  study  and 
experience;  and  it  is  an  invariable/ rule,  where  a  decision 
has   once  been  made  upon  any  point,  to  determine  it  m  ther 

(c)  tiale's  H.  C.  L.  ch.  z,  3,  (d)  Burn's  E«cl.  Law  (e)  i  BI.  Com.  6j, 
(i)  Ibid. 
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same  uay  again,  unless  the  precedent  can  be  proved  erro- 
qeous;  judges  being  sworn  lo  determine,  not  according  to 
their  o\\n  private  opinion,  but  accorduig  to  the  known  hiws 
and  customs  of  the  land. 

'Hie  establishment  of  law  in  England  is  of  very  high  an- 
tiijuity;  but  the  government  of  ^hc  kingdom  having  expe- 
rienced many  vicissitudes  from  eitlier  the  conquests  or  ac- 
cession of  foreign  nations  anterior  to  the  coming  in  of  Wil- 
liam the  First,  during  which  the  original  Britons  were 
minded  and  incorporated  w  ith  Uoraans^  Picts,  Saxoas,  Dimes, 
^nd\ornians,  it  becomes  impossible  to  trace  the  lirst  intro- 
ductions of  those  general  customs  which  now  constitute,  in 
a  strict  seo-'^e,  the  common  law  of  the  realm.  It  is  indeed 
ipsisted,  with  great  admiration  of  the  excellency  of  these 
custoni^,  that  during  the  time  those  several  nations  prevailed, 
tlie  ancient  customs  of  the  reah»  remained  unaltered  ;  but  the 
probability  is,  as  l>ord  Bacon  hath  expret-sed  i',  that  our 
laws  are  as  mixed  as  our  language,  compounded  of  British, 
Roman,  Suxon,  and  Norman  customs;  and,  as  our  lan- 
guage is  so  much  the  richer,  so  the  laws  are  the  more  com-k 
pleteTg;. 

Upon  tlie  accession  of  \\  illiam  the  First,  the  laws  comi 
monly  known  by  the  name  of  Edward  the  Confessor's  laws, 
were  the  general  and  standing  laws  uf  this  kingdom,  being 
con)posed  of  the  Danish,  the  Mercian,  and  the  West  Saxou 
customs  which  then  prevailed. 

G.  'llic  second  braiich  of  the  unwritten  or  common  law  of 
England  are  particular  customs  or  laws  which  affect  only  par- 
ticular districts ;  such  as. 

First,  The  custom  of  Gavelkind  in  Kent,  and  some  other 
parts  of  the  kingdom  (thouu,h  perhaps  it  was  also  general  till 
the  Nornian  Conquest)  which  ordains  among  other  things,  that 
iiot  the  eldest  son  only  of  the  father  shall  .succeed  to  his  hi- 
beritancc,  but  all  the  sons  alike  :  ajid  that  though  the  ancestor 
be  attainted  :i'  '  '  id,  yet  the  heir  shall  succeed  to  his  estate^ 
\iithout  any  «  the  lord(/t)* 

Secondly,  '1  he  custom  of  Borough- English,  which  prevails 
in  certain  ancient  boroughs  ;  by  virtue  of  w  hn  h  the  youngest 
sou  shall  inherit  his  father  as  to  the  lands  of  which  he  is  seized 
in  fee-simple,  or  fee-tail,  in  preference  to  all  his  elder  brothers. 
It  is  called  Borough- English,  because,  as  some  hold,  it  tirst, 

(iJ  H»lc*.  H.  C.  L.  «h.  a.     R«cve»*  lU  I«  U   vol.  i.  p.  3.  {h)  1  BL 

Cod.  74. 
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prevailed  In  Engliuid  ;  and  the  reason  of  it  is  said  to  be,  that  ■ 
during  the   feudal  times   the  lord  claimed  tlie   privilege  of 
sleeping  the  tirst  night  with   his  vassal's  bride ;  so  that  the 
l.'.nds  descended  to  the  youngest,  from  the  supposed  illegiti- 
macy of  the  eldest  child  (?'). 

Thirdly,  The  custom  of  free-bench ;  by  which  a  widow,  in' 
many  boroughs,  is  entitled  for  her  dower,  to  all  her  husband's 
lands  ;  whereas., at  the  common  law,  she  shall  be  endowed  of 
one-third  part  only  (k). 

Fourthly,  The  customs  of  copyhold  manors,  of  which  every 
one  has  more  or  less,  and  which  bind  v,\\  tlie  copyhold  tenants 
that  hold  of  the  said  manors.  Originally,  the  tenants  who  held 
imdei-  this  tenure  might  have  been  ousted  out  of  their  estates 
at  the  will  of  the  lord;  but  this  being  a  great  inconvenience, 
was,  it  seenjs,  altered  by  some  positive  law  (tlvjugh  such 
law  does  not  now  appear)  which  preserved  their  estates  to 
them  and  their  heirs  during  their  services,  but  yet  in  other 
respects  left  them  only  estates  at  will(/). 

Fifthly,  the  customs  of  J^ondon  with  regard  to  trade,  ap- 
prentices, widows,  orphans,  and  a  variety  of  other  matters. 

Sixthly,  The  custom  of  holding  divers  inferior  courts,  with 
power  of  tryii>g  causes  in  cities  arid  trading  towns ;  the  right 
of  holding  which,  when  no  royal  grant  can  be  shewn,  depends 
entirely  on  immemorial  and  established  usage. 

Seventhly,  The  custom  of  raeichants,  or  lex  mercatoriaf 
is  a  branch  of  the  law  of  nations  ;  for,  as  no  municipal  laws 
pan  be  sufficient  to  order  and  determine  the  very  e\tensive 
and  complicated  affairs  of  traffic  and  merchandize,  neither  can 
they  have  a  propei-  authority  for  this  purpose  ;  these  trans- 
actions being,  with  respect  to  foreign  trade,  carried  on  be- 
tween subjects  of  foreign  states,  and  the  municipal  laws  of 
one  state  being  no  guide  or  rule  of  action  for  the  subjects  of 
another.  The  affairs  of  commerce,  therefore,  are  peculiarly 
regulated  by  this  law  of  their  own,  which  is  compo«ed  of  a 
system  of  customs  acknowledged  and  taken  notice  of  by  all 
commercial  nations  {m).  These  customs,  although  they  differ 
from  the  general  rules  of  the  common  law,  are  yet  engrafted 
upon  it,  and  made  a  part  of  the  general  law  of  the  land  {n) ; 
and  being  a  part  of  the  law,  their  existence  cannot  be  proved 
by  witnesses  (o),  for  the  judges  are  bound  to  take  notice  of 
them  ex  opicio  (p)  :  but  they  may  send  to  the  merchants  to 

fi;  Co.  Lit.  no.      3  Mod.  Rep.  Pref.  C^t;  i  Bl.  Com.   74.  (1)    Co, 

Copyh.  6.  (m)  Molloy  de  Jure  Marlt.  Pref,  ZJ.  (n)  i  Bl.  Com.  75. 

(9)  3  Burr.  1669.        (f)  3  Bac,  Abr.  583. 
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)(now  their  customs,  as  they  send  to  the  civilians  to  know 
their  law  ;  or  they  may  direct  a«  issue  for  the  trial  of  it  by 
merchants  ((/I :  and  when  they  are  established,  they  are  con- 
sidered of  the  utmost  validity  in  all  connneri  ial  transactions ; 
for  it  is  a  maxim  of  law,  that,  luilibct  in  sua  arte  cirdenduffi 
est.  Even  in  matters  relating  to  dumcsiic  trade,  this  law  fre- 
quently prevails;  as,  for  instance,  with  refjard  to  the  dra\^'- 
ing,  the  acceptance,  and  the  transfer  of  uiland  bills  of  ex- 
chanue  So  also  by  this  law,  the  nierchan«lizes,  dfbts,  and 
duties  of  joint  merchants  do  not  survive,  bnt  go  to  the  execu- 
tor of  him  that  dies ;  for,  jus  accrescetidi  inter  meicatoics  pro 
hintficio  commcnii  lucurn  non  habtt{r)  13y  the  interpo- 
sition of  this  maxim  in  the  ca>e  of  mercliants,  the  joint  te- 
nancy which  prevails  in  other  cases  is  so  completely  destroyed, 
that  upon  the  death  of  a  joint  trader,  the  articles  of  partjier- 
ahip  are  ipso  facto  extinguished,  and  the  personal  represen- 
tative is  not  t milled  to  the  benehts  of  the  deceased's  >hare  iu 
the  trade  for  the  miexpired  part  of  the  tersn,  unless  it  is 
jipecially  provided  for  in  the  articles  themselves  (a).  So  also 
in  cases  among  merchants,  the  want  of  consideration  in  their 
conti  acts  does  not  render  tliem  invalid,  as  at  common  law ; 
for,  by  the  law  of  merchants  the  nudum  pactum  does  not 
exist  (/). 

The  existence  of  every  particular  custom  must  be  proved 
before  the  courts  will  take  notice  of  it,  and  when  proved,  the 
next  enquiry  is  into  the  legality  of  it,  for  it  is  an  established 
maxim,  that ///q/ws  iisus  abokndus  est{u).  But  in  the  eases 
of  Gavelkind  and  Borough-English,  the  law  takes  particular 
notice  of  them ;  and  therefore  there  is  no  occasion  to  prove 
that  such  customs  actually  exist,  but  only  that  the  lands  in  dis- 
pute are  subject  thereto  ( J ). 

To  make  a  particular  custom  good,  it  nmst  be,  1 .  Ancient ; 
2.  Uninterrupted;  3.  PcaceaLly  acquiesced  in;  4.  Ucasou- 
able;  5.  Ceilain;  f).  Compulsory ;  and,  7.  Con'<istent. 

iMist,  It  must  be  ancient,  that  is,  that  it  must  have  been 
used  so  long  that  the  memory  of  man  runneth  not  to  the  con- 
trary ;  for  if  any  one  can  ^hen  the  beguinnig  of  it,  it  is  not  a 
good  custom;  and  continuance  of  an  usage  must  be  fiom 
the  reign  of  iuc  hard  llie  First,  which,  being  the  lime  of  t» 
limitation  of  a  writ  of  right,  is  said  to  be  a  good  title  to  pre- 
scription (^) 


fo)   HirJ 
V.  vtn  AJier 


f)  HirJ.  4S6.  (r)  Co.  Lit.  18a.  a.  Cii  z  Vcs.  33.         (')  Pillani 

'4n  AJierop,  3  Dur.  1663.  (y)  i  Ul.Coia.  76.  (x)  Co.  Lit.  17S' 

(j)  Co.  Lit.  i»3. 
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Hence  it  is,  that  though  a  lord  of  a  manor  may  have  waifs 
and  strays  by  prescription,  yet  he  cannot  have  tlie  goods  of 
felons  and  fugitives  without  grant  from  the  king;  for  every 
custom  must  be  immemorial,  and  the  goods  of  felons  cannot 
be  forfeited  without  recoixl,  which  presupposes  the  memory  of 
that  continuance. 

Secondly,  It  must  have  been  continued.  Any  interruption 
would-  cause  a  temporary  ceasing;  the  revival  gives  it  a 
new  beginning,  which  will  be  within  time  of  memory,  and 
thereupon  the  custom  will  be  void.  But  this  must  be  un- 
derstood with  regard  to  an  interruption  of  the  right,  for  an 
interruption  of  the  possession  only,  for  ten  or  twenty  years, 
will  not  destroy  the  custom.  As,  if  the  inhabitants  of  a 
pari.sh  have  a  customary  right  of  watering  their  cattle  at  a 
certain  pool,  tlie  custom  is  not  destroyed,  though  they  do  not 
use  it  for  ten  years;  it  only  becomes  more  difficult  to  prove: 
but  if  the  right  be  any  how  discontinued  for  a  day,  the  custom 
is  quite  at  end  (z). 

Thirdly,  It  must  have  been  peaceably  acquiesced  in,  not 
subject  to  contention  and  dispute.  For  as  customs  owe  their 
original  to  common  consent,  their  being  immemorially  dis- 
puted, either  at  law  or  otherwise,  is  a  proof  that  such  consent 
was  wanting  (o). 

Fourthly,  Customs  must  be  reasonable,  or,  rather  taken 
negatively,  they  must  not  be  unreasonable ;  and  therefore  a 
custom  may  be  good  though  the  particular  reason  of  it  cannot 
be  assigned ;  for  it  suffices  if  no  good  legal  reason  can  be  as- 
signed against  it :  but  if  it  appear  to  be  unreasonable  in  itself, 
as  being  against  the  good  of  the  commonwealth,  or  injurious 
to  a  multitude,  it  is  bad  {b). 

Fifthly,  A  custom  must  be  certain,  oi;  at  least  such  as  may 
be  reduced  to  a  certainty ;  for  an  uncertain  thing  cannot  be 
supposed  to  have  had  a  reasonable  commencement;  also  the 
uncertainty  of  a  custom  destroys  the  supposition  of  its  con- 
tinuance time  out  of  mind.  Thus,  a  custom  that  the  tenant 
of  a  manor  who  first  comes  to  such  a  place  shall  have  all  the 
windfalls  there,  or  that  lands  shall  descend  to  the  most  worthy 
of  the  owner's  blood,  is  void;  for,  in  the  first  case,  it  is  un- 
certain who  will  first  come ;  and  who  shall  be  deemed  most 
worthy  in  the  second.  But  a  custom  to  pay  a  year's  improved 
value  for  a  tine  of  a  copyhold  estate  is  good,  though  the  value 

(x)  I  Bl.  Com.  76.        (a)  i  Bac.  Abr.  670.      (i)  Litt.  ziz.     Ld.  Raym.  57, 
J135- 
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of  the  thing  is  uncertain ;  for  it  may  be  ascertained ;  and,  i^ 
certum  est  quod  certum  retldi  potest  (r). 

Sixthly,  Customs,  though  t::<Uibii!>becl  by  consent,  must  be 
compulsory,  and  not  left  to  the  option  of  every  man,  wiiether 
he  uill  u^  them  or  no.  And  tiierefore  a  custom  that  uli  thf 
inhabitants  shall  be  rated  towards  the  m-rfuUenance  of  a  bridge 
viilbegood;  but  a  custom  that  every  man  sliall  contribute 
thereto  at  his  pleasure  is  idle  and  absurd,  and  iudeed  no  pustom 
»t«ll((/). 

Seventhly,  Customs  must  be  consistent  Mith  each  other: 
one  custom  cannot  be  set  up  in  opposition  to  auothtr.  For  if 
both  aie  really  cu-^toms,  then  botli  ar£  of  equal  aniiquity,  and 
jholh  established  by  mutual  consent ;  which  to  say  of  contra- 
dictory customs  is  absurd,  'i'herefore  if  one  man  pi  escribes 
that  by  custom  he  has  a  right  to  have  wnidows  lookmg  into 
another's  garden,  the  other  cannot  claim  a  right  by  custom  to 
stop  up  or  obstruct  those  windows ;  for  these  two  contradic> 
tory  customs  cannot  botli  be  good,  nor  buth  stand  together. 
He  ought  ratber  to  deny  the  existence  of  the  former  cus. 
torn  (f) 

These  particular  customs  l>eiog  in  derogation  of  the  com- 
mon law,  are  always  construed  strictly  ;  for  it  is  a  general  rule, 
that  they  5<hall  not  be  enlarged  beyond  the  usage  on  w  hich  they 
i>re  founded,  'lljerefore,  where  a  custom  exists  in  foreigners 
to  dig  clay  on  a  con)mon,*if  a  stranger  dig  the  clay,  the  com- 
moners cannot  take  it  from  him  (J ). 

3.  'J  he  third  branch  of  the  le^es  non  scriptte  are  those  pecu- 
Jiar  laws  which  by  custom  are  adopted  and  used  only  in  certain 
peculiar  courts  and  jurisdictions,  as  the  civil  and  canon  laws. 

'J'hc  papal  or  imperial  laws  bind  not  the  subjects  of  Eng- 
land ;  all  the  strength  they  h^ive  obtained  in  this  realm  (or  in- 
deed in  any  other  kingdom  in  £urope)  is  only  because  thej 
have  been  admitted  and  received  by  innncmorial  usage  and 
custom  in  some  particular  cases,  and  some  particular  courts; 
and  then  they  form  a  branch  of  the  Uges  non  scripta,  or  cus- 
tomary laws ;  or  else  because  they  are  in  some  other  cases  in- 
troduced by  consent  of  parliament,  and  then  they  owe  their 
validity  to  the  /eges  iiripta,  or  statute  law  (g). 

There  are  four  species  of  courts  in  which  the  civil  and 
canon  laws  are  permitted  (under  ditVerent  resti ictions)  to  be 

'    (f)  Rol.  Abr.  i;6j.     D*nv.  33.  (</)  iRI.  Com.  78.  (r)  ^^Id. 

(J)  11  Med.  160.    Cre.  Eiu.  434.        (g)   i  lil.  C*m.  80. 
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used.  1.  The  courts  of  the  archbishops  and  bishops,  and 
their  derivative  otiicers,  usually  called  in  our  law  courts  chris- 
tian, cui'ite  christianitatis,  or  tlie  eccleliastical  courts.  2.  The 
military  courts.  3.  The  courts  of  admiralty.  4.  The  courts 
of  the  two  universities.  In  all,  their  reception  in  general,  and 
the  ditfcrent  degrees  of  that  reception,  are  grounded  entirely 
jiipon  custom,  corroborated  in  the  latter  instance  by  act  of  par- 
liament, ralifyuig  those  ciiarters  which  conlirm  the  customary 
jaw  of  the  univeriities  {h). 

Having  examined  the  lex  non  scripta,  or  the  common  law, 
M'e  come  next  to  consider  the  lex  scripta,  or  the  zcritten  law 
of  the  realm,  which  consists  of  statutes,  acts,  or  edicts,  made 
by  the  king's  inajesty,  by  and  \\  ith  the  consent  of  the  lords 
spiritual  and  tempoiai,  and  commons  in  parliament  assembled. 
The  oldest  of  these  now  extant,  and  printed  in  our  statute 
books,  is  the  famous  Magna  Charta,  as  contirnied  in  parlia- 
ment <)  Hen.  3,  though  doubtless  there  are  many  acts  before 
that  time,  the  records  of  which  are  now  lost,  and  the  deter- 
minations of  them,  perhaps,  at  present  currently  received  for 
the  maxims  of  tlie  old  common  law. 

Statutes  are  either  general  or  special ;  that  is,  they  are  either 
public  or  private. 

A  general  or  public  act  is  an  universal  rule;  and  of  this  the 
courts  of  law  are  bound  to  take  notice  judicially  and  ex  olficiog 
without  the  statute  being  particularly  pleaded,  or  Ibrmally  set 
forth  by  the  party  who  claims  an  advantage  under  it  (i).  Al- 
though the  words  of  an  act  be  particular,  yet  if  the  intent  be 
general,  it  is  a  public  statute  (A);  and  on  the  contrary,  if  the 
intent  be  particular,  it  shall,  notwithstanding  the  words  are 
general,  be  deemed  a  private  statute  (/). 

Special  or  private  acts  are  rather  exceptions  than  rules,  being 
those  \^hich  only  operate  upon  particular  persons  or  private 
concerns.  Thus,  to  sliow  the  distinction,  the  statute  13  Eliz. 
c.  10.  to  prevent  spiritual  persons  from  making  leases  for  longer 
terms  than  2 1  years,  or  three  lives,  is  a  public  act ;  it  bemg 
a  rule  prescrijjed  to  the  whole  body  of  spiritual  persons  in  the 
nation  ;  but  an  act  to  enable  the  bishop  of  Chester  to  make  9 
lease  to  A  B.  for  sixty  years,  is  a  private  act,  it  concerning 
only  the  parties  and  the  bishop's  successors  (m). 

Statutes  also  are  either  declaratory  of  the  common  law,  of 
remedial  of  some  defects  therein. 

(b)  J  Bl.  Com.  83.  (,-;  8  Co.  138.  ii)  10  Co.  101.  (/)  Plowd. 

a«4.        (w)  I  Bi.  Com.  8j. 
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Declaratory  statutes  are,  where  the  old  custom  of  tlie  realm 
is  almost  tallon  into  disuse,  or  become  disputable ;  in  which 
case  (he  parliament  has  thought  proper,  in  perpetuum  rei  tc/li- 
monium,  and  to  avoid  all  doubts  and  difficulties,  to  declare 
>\hat  the  conniion  law  is.  Thus  the  statute  of  treasons,  25 
JidiV.  S.  c.  2.  doth  not  make  any  new  species  of  treasons ;  but 
only,  for  the  benefit  of  the  subject,  declares  and  cnumenites 
those  several  kinds  of  offence,  which  before  were  treason  at  the 
common  law. 

Remedial  statutes  are  those  which  are  made  to  supply  such 
defects,  and  abridge  such  superfluities,  in  the  common  law,  as 
arise  either  from  the  general  imperfection  of  all  human  laws, 
from  cluinge  of  lime  and  circumstances,  from  the  mistakes 
and  unadvised  determinations  of  wileurned  judges,  or  from  any 
other  cause  uhatsover. 

And  this  bemg  dune,  either  by  enlarging  the  common  law 
\vliere  it  was  too  narrow,  or  by  restraining  it  where  it  was  too  • 
lax  and  luxuriant,  has  occasioned  another  subordinate  di\ision 
of  remedial  acts  of  parliament ;  as 

Enlarging  statutes.  Thus,  to  instance  in  the  case  of  trea- 
son, clipping  the  current  -coin  of  the  kingdom  was  an  of- 
fence not  sufficiently  guarded  against  by  the  common  law; 
therefore  it  was  thought  expedient,  by  stat.  5  E/iz.  c.  11.  to 
make  it  high  treason,  which  it  was  not  at  the  common  law ;  so 
that  this  tias  an  enlarging^tatute. 

Keslnnning  statutes.  Thus  at  common  law,  all  spiritual 
corporations  might  leiise  out  their  estates  for  any  term  of  years, 
till  prevented  by  the  statute  of  13  Eilz.  before  mentioned: 
this  was  therefore  a  restraining  statute. 

Other  denominations  have  also  been  given  to  statutes,  from 
the  different  manners  in  which  they  are  penned;  some  of 
them  being  called  affirmative  statutes^  and  others  negative 
statutes  («). 

So,  also,  wherever  an  act  of  parliament  imposes  a  penalty 
or  inflicts  a  punishment,  that  is  called  a  penal  statute :  and  as 
a  statute  may  be  public  as  to  one  part,  and  private  as  to  ano- 
titer;  bo,  also,  it  may  be  rentedial  in  oue  part,  and  peual  in 
another. 

The  construction  of  acts  of  parliament  is  founded  upon  this 
general  rule :  That  remedial  statutes  are  to  be  expounded 
liberally,  and  penal  statutes  strictly  (o). 

(n)  t  Co.  64.  («)  I  BU  Com,  S7,  St. 
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In  the  construction  of  all  remedial  statutes,  there, are  three 
points  to  be  considered :  the  old  law,  the  mischief,  iind  the 
remedy;  that  is,  how  the  common  law  stood  at  the  making  of 
the  act ;  what  the  mischief  was  for  which  the  common  law  did 
not  provide;  and  what  remedy  the  parliament  have  provided 
to  cure  this  mischief.  And  it  is  the  business  of  the  judges  so 
to  construe  these  acts,  as  to  suppress  the  mischief  and  advance 
die  remedy  (p). 

The  following  seem  to  be  the  most  general  rules  upon  thii 
subject : 

1.  An  affirmative  statute  does  not  take  away  the  common 
law,  and  the  party  may  make  his  election,  to  proceed  upon 
the  statute,  or  at  the  common  law  {q). 

2.  A  negative  statute  completely  takes  away  the  common 
law,  so  that  it  cannot  afterw  aids  be  made  use  of  upon  the  same 
subject  (r). 

•^  3.'  Words  and  phrases,  the  meaning  of  which  in  a  statute 
has  been  ascertained,  are,  when  used  in  a  subsequent  statute, 
to  be  understood  in  the  same  sense.  Tims,  where  the  23 
JlcH.  ().  says,  the  sheriff  may  take  bail,  the  judges  construed 
it  to  mean  shall  take  bail;  and  therefore  where  a  person  was 
indicted  for  disobeying  the  14  Car.  2.  c.  12.  which  enacts, 
that  overseers  maij  make  a  rate,  and  an  exception  was  taken 
that  the  act  did  not  require  them  to  do  it,  the  court  over-ruled 
the  exception  (s).  *f  I 

4.  In  the  construction  of  one  part  of  a  statute,  every  other 
part  ought  to  be  taken  into  consideration ;  but  the  title  of  a 
Statute  is  not  to  be  regarded  in  construing  it,  because  this  is  no 
part  of  the  statute ;  the  preamble,  however,  must  be  consi- 
dered, for  it  is  a  key  to  open  the  words  of  the  makers  as  to 
the  mischiefs  which  are  intended  to  be  remedied ;  but  this 
rule  must  not  be  carried  so  far  as  to  restrain  the  general  words 
of  the  enacting  clause  to  the  particular  words  of  the  preamble; 
although  strong  words  in  the  enacting  part  of  the  statute  may 
extend  it  beyond  the  preamble  {t). 

5.  A  saving  in  a  statute  which  is  repugnant  to  the  purview 
of  it,  is  void ;  but  the  purview  may  be  qualified  and  restrained 
by  the  saving  (u). 

6.  If  divers  statutes  relate  to  the  same  thing,  they  ought  all 
to  be  taken  into  consideration  in  construing  any  one  of  them ; 


{p)  I  Bl.  Com.  87.  (q)  2  Inst  200.     1  Co.  64.  (r)   Bro.  Pari.  Cas. 

7z.  _3  T  R.  271.  (s)  4Bac.Abr.  644.       i  Salk.  609.  (t)  Piowd.  365. 

aT.'R.365.     Cowp.  543.        («)  1C0.47.     10 Mod.  115. 

for 
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for  all  statutes  in  pari  materioL  arc  to  be  constrtied  as  one 
law  (x). 

7.  If  a  statute  that  repeals  another  is  itself  afterwards  re- 
pealed, the  tirst  statute  is  hereby  revived,  without  any  formal 
words  for  that  purpose  (  y). 

S.  Acts  of  parliament  derogating  from  the  power  of  subse- 
quent parliaments  are  not  bhuUng  {z). 

9.  Acts  oi^  parliament  that  are  inrj^ossible  to  be  performed 
are  of  no  validity ;  and  if  there  arise  out  of  them  collHterally 
any  absurd  consequences,  manifestly  contradictory  to  common 
reason,  they  are,  with  regard  to  these  collateral  consequences, 
void ;  but  when  the  wordi*  of  a  statute  are  doubtful,  general 
usage  may  be  called  in  to  explain  them  (a). 


sa 


PART  II, 


Of  the  Objects  of  the  Lazrs  of  England. 

THE  objects -of  the  laws  of  England  are,  the  preservation 
of  men's  properties  from  civil  injuries  and  criminal  violence. 
The  primary  and  principal  object,  therefore,  of  these  laws 
being  the  enforcement  of  right  and  the  prohibition  of  wrong, 
we  shall  consider  them  under  this  iourfold  division:  1.  The 
rights  of  persons,  with  the  means  whereby  such  rights^may  be 
either  acquired  or  lost.  2.  The  rights  of  things,  with  the 
means  also  of  acquiring  or  'losing  them.  S.  Private  wrongs 
or  civil  injuries,  with  the  means  of  redressing  them  by 
law.  4.  Public  wrongs,  or  crimes  and  misdemeanors,  with 
the  means  of  preveDtion.  • 


(x)  Ld.  Raym.  lOlS.     Dougl.   30.  ^)   iiCa.  63.    4  lost.  %%%»  fj, 

(«)  J  Bl.  Com.  91.        (a)  I  T.  R.  yaS. 
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OF  THE  RIGHTS  OF  PERSONS. 

CHAP.  I. 

Of  the  Parliament, 

THE  rights  and  duties  of  persons  as  they  are  members  of 
society^  and  stand  in  various  relations  to  each  other,  are  either 
public  or  private.  The  most  public  universal  relation,  bj 
which  men  are  connected  together,  is  that  of  government, 
namely,  as  governors  and  governed,  or,  in  other  words,  as 
magistrates  and  people. 

In  all  tyrannical  governments,  the  supreme  magistracy,  or 
the  power  both  of  making  and  of  enforcing  the  laws,  is  vested 
in  one  man  or  one  body  of  men,  and  where  these  two  are  united, 
there  can  be  no  public  liberty.  But  where  the  legislatite  and 
executive  authority  are  in  distinct  hands,  the  former  will  take 
caie  not  to  entrust  the  latter  W'lth  s©  large  a  power  as  may 
lend  to  ihe  subversion  of  its  own  independence,  and  therewith 
the  liberty  of  the  subject.  With  us,  therefore,  in  England, 
this  supreme  power  is  divided  into  two  branches;  the  one  le- 
gislative, to  wit,  the  parliament,  consisting  of  king,  lords^  and 
commons;  the  other  executive,  consisting  of  king  alone. 
It  will  be  the  business  of  this  chapter  to  consider  the  British 
parliament,  in  which  the  legislative,  and  (of  course)  the  su- 
preme and  absolute  authority  of  the  state  is  vested  by  our  con- 
stitution (a) 

1 .  Its  antiquity  and  origin.  The  original  or  first  institution 
of  parliament  is  one  of  those  matters  which  lie  so  far  hidden  in 
the  dark  ages  of  antiquity,  that  the  tracing  out  of  it  is  a  thing 
equally  difticult  and  uncertain.  It,  however,  indisputably  ap- 
pears [0),  that  parliaments,  or  general  councils,  are  coeval  with 
the  kingdom  itself.  It  is  generally  agreed,  that  in  the  main, 
the  constitution  of  parliament,  as  it  now  stands,  was  marked 
out  so  long  ago  as  the  17th  year  of  king  John,  A.D.  1215,  in 
the  great  charter  granted  by  that  prince.  And  this  constitu- 
tion has  subsisted  from  the  year  1266,  49  Hen.   3,  there 

(a)    1  Bl.  Com.  147.  (bJ  Glanr.  1.  13,  c.  32.  1.  9,  c.  10.  Year  Bk.   21 

E»i.  3.  c.  io.     AJkror,  c,  i.  s.  3. 
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being  still  extant  writs  of  that  date,  to  summon  knights,  citi- 
zens, and  burgesses  to  parliament ;  the  former  of  which  may 
be  seen  in  Klsynge  (r). 

2.  The  manner  and  time  of  its  assembling. — Tlie  parliament 
is  regularly  to  be  summoned  by  the  king's  writ  or  letter,  issued 
out  of  ( himcery  by  advice  of  tlie  privy  council,  at  least  fi»rty 
davs  before  it  begins  to  sit.  It  is  a  branch  of  the  royal  pre- 
rogative, that  no  parliament  can  be  convened  by  its  own  au- 
thority, or  by  the  aulhority  of  any,  except  the  king  alone.  Nor 
is  it  an  excention  lo  this  rule,  that  by  some  modern  statutes, 
on  the  demise  of  a  king  or  (jueen,  if  there  be  then  no  parlia- 
ment in  beini;,  the  last  parliament  revives,  and  it  is  to  sit  again 
for  six  months,  unless  dissolved  l>y  the  successor :  for  this  rt- 
irived  pailiameut  must  have  been  origitudly  summoned  by  the 
croxMi. 

And  this  by  the  ancient  statutes  of  the  realm  (4  Ed.  3,  c.  14, 
SG  Ed.  3,  c.  10),  he  is  bound  to  do  every  year  or  oftencr,  if 
need  be.  Not  that  he  is,  or  ever  was,  obliged  by  these 
statutes  to  call  a  war  parliament  every  year ;  but  only  ta 
permit  a  parliament  to  sit  aniuially  for  the  redress  of  grievances, 
and  dispatch  of  business,  if  need  be.  But  these  last  words 
being  so  loose  and  vajiine,  tliat  such  of  our  nionnrchs  as  wore 
inclined  to  govern  without  parliaments,  neglected  the  con- 
voking of  them  sometimes  for  a  very  considerable  period, 
nnder  pretence  that  there  was  no  need  of  them.  IJnt,  to  re- 
medy this,  by  the  stat  l(i  Car.  c.  1,  it  is  enacted,  that  the 
sitting  and  holding  of  |mrliaments  shall  not  be  intermitted 
above  three  years  at  the  most.  And  by  the  stat.  I  W.  and 
M.  St  2.  c.  2,  it  is  declared  to  be  one  of  the  rights  of  the 
people,  that  for,  rcdre«;s  of  all  grievances,  and  for  the 
amending,  strengthening,  and  preserving  the  laws,  parliaments 
ought  to  be  held  frcquentK.  And  this  indetinite  frequt-ncy  i» 
again  reduced  to  a  certainty  by  stat.  ti  /f,  and  M.  c.  C,  which 
enacts,  as  the  statute  of  Chai  !es  the  Second  had  done  before, 
that  a  new  parliament  shall  be  called  within  three  years  after 
the  determination  of  the  former. 

3.  Its  constituent  parts. — The  constituent  parts  of  a  parlia- 
ment are,  the  king's  majesty,  sitting  there  in  his  royal  politicaf 
capacity,  and  the  three  estates  of  the  realm,  the  lords  spiritual, 
the  lords  temporal,  and  the  commons.  As  an  act  must  have 
the  concurrence  of  these  three  branches,  before  it  passes  into 
a  law,  let  us  consider  them  separately. 

(«)  C.  I.  I.  s. 
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The  first  is  tlie  king,  of  whom  we  shall  speak  hereafter. 
The  next  in  oider  are  the  spiritaal  lords.  These  consist  of 
two  archbishops  and  twenty  four  bishops.  I'he  lords  tem- 
poral consist  of  all  the  peers  of  tlie  realm  (the  bishops  not 
l)eing  in  strictness  held  to  be  such,  but  merely  lords  of  par- 
liament), whose  number  may  be  encreased  at  the  will  of  the 
king.  Sixteen  of  these  peers  are  chosen  by,  and  sit  as  the 
representatives  of  the  peers  of  Scotland ;  the  rest  hold  by 
descent  or  creation(rt')  And  by  the  stat.  39  and  40  Geo.  3, 
c.  67,  four  lords  spiritual,  by  rotation  of  sessions,  and  twenty- 
eights  lords  temporal  shall  be  chosen  by,  and  sit  as  the  repre- 
scniatives,  of  the  peers  of  Irelaud. 

The  commons  consist  of  all  .such  men  of  property  in  the 
kingdom  as  have  not  seats  in  the  house  of  lords;  every  one  of 
which  has  a  voice  in  parliament,  either  personally  or  by  his 
representatives.  The  counties  are  represented  by  knights, 
elected  by  the  freeholders,  or  men  of  landed  property  ;  the 
cities  and  boroughs,  by  citizens  and  burgesses,  chosen  by  the 
mercantile  part  of  the  people.  The  house  of  commons  con- 
sists of  six  hundred  and  tifty-eight  members,  forty-live  of 
whom  are  chosen  for  Scotland,  and  rejiresent  the  people  of 
that  kingdom ;  and  one  hundred  represent  the  commons  of 
Ireland  :  the  rest  represent  the  people  of  England.  And 
every  member,  though  chosen  for  one  particular  district,  when 
elected  and  returned,  serves  for  the  whole  realm.  And  there- 
fore be  is  not  bound  to  consult  with,  and  take  the  advice  of 
his  constituents  upon  every  particular  point,  unless  he  himself 
thinks  it  proper  or  prudent  so  to  do  (c). 

These  aie  tlie  constituent  parts  of  a  parliament ;  the  king,  the 
lords  spiritual  and  temporal,  and  the  commons :  parts,  of  which 
each  is  so  necessai7,  that  the  consent  of  all  three  is  required  to 
make  any  new  law  that  shall  bind  the  subject.  Whatever  is  en- 
acted for  law  by  one,  or  by  two  only  of  the  three,  is  no  statute, 
and  to  it  no  regard  is  due,  unless  in  matters  relating  to  their 
own  privileges.  And,  by  statute  of  1 3  Car.  2,  c.  1 ,  if  any 
person  shall  maliciously  and  advisedly  afiirm,  that  both  or 
either  of  the  houses  of  parliament  have  any  legislative  authority 
without  the  king,  such  person  shall  incur  all  the  penalties  of  a 
przemunire. 

A  parliament  cannot  begin  on  return  of  the  writs,  without 
the  king  in  person,  or  by  representation  ;  and  by  representatioa 

(d)  I  Bl.  Cora.  156.  (e)  Voii.  159, 
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two  wa>'s,  cither  by  a  guardian  of  Enoland,  hy  lettcrd  patent 
under  the  great  seal,  when  the  king  is  out  of  the  reahn ;  or, 
by  commission  to  certain  lords,  in  ca^:  of  indittpositiou,  when 
his  uiajesty  is  at  home  (J). 

4.  Its  laws  and  customs  as  an  ai^giegale  body. — The  power 
and  jurisihction  is  so  great  as  to  have  been  called  omnipotent. 
It  has  sovereign  and  uncontroulable  authority  in  making,  con- 
firming, and  enlarging,  restraining,  abroiiaiiug,  repealing,  re- 
viving, and  expounding  of  laws,  concerning  mailers  of  all 
possible  denominations,  ecclesiastical,  or  temporal,  civil,  mi- 
litary, maritime,  or  crnninal.  it  can  regulate  and  new  model 
the  succession  to  the  crowTa,  as  was  done  in  the  reign  of 
Henri/  8,  and  IVilliam  3.  •  It  can  alter  the  established  reli- 
gion of  the  land  ;  as  w  as  done  in  a  variety  of  instances,  in  the 
reigns  of  king  Henri/  8,  and  his  chiUiren.  It  can  chan-je  and 
create  afresh  even  the  constitution  of  the  kingilom  and  of  par- 
liament themselves ;  as  was  done  by  the  act  of  union,  and  the 
several  statutes  for  triennial  and  septennial  elections.  In  short, 
it  can  do  everV  thing  that  is  not  naturally  impossible  ;  and  what 
it  does,  no  authority  can  undo. 

In  ord^r  to  prevent  the  mischiefs  that  might  aiise  hy  placing 
this  exten&fve  autiidiJSty  in  li;iMd*  that  are  either  incapable,  or 
else  improper,  to  niiiiia..t'  i;,  it  is  piljvide<l  by  the  custom  and 
law  of  parliam^eiit,  a-  icssly  by  statute  (j  and  8  IV.  3, 

c.  S6),  that  no  onesli»..  ....  ...  vote  in  eitiier  house,  unless  he 

be  twenty-one  years*?)/  age.  it  is  also  enacted  by  statute 
7  J«c«r*^'.  iprtfi^ythaUpa^nwniber  be  permitted  to  enter  into 
the  hoQse  of  c15tnrmi^rrHilii&4ki^|lr|l9({^  the  oath  of  allegiance 
before  the  lord  steward,  or  his  deputy  :  and  by  :30  Car.  2, 
St.  2,  andl  -G'co^  \,  cV  i\,  that  no  member  shall  vote  in  either 
house,  tnl  he  lias  in  the  preseHcf  >4^f  the  house  taken  the  oath 
of  allegiance,  suprenjacy,and  abjuration  (altered  by  6  Ceo.  .S, 
c.  63),  and  subsciib^^nd  repealed  the  declaration  against  tran- 
wibstaatiation,  and  invocation  of  saints,  and  the  sacriticc  of 
the  mass.  Aliens,  unless  iiaturalized,  ^^ere  likewise  by  the 
law  of  parliament,  incapable  to  serve  therein  :  and  lujw  it  i» 
enacted  by  statute  "HJ  and  13  W.  3.  c.  2,  that  no  alien,  even 
though  he  be  naturalized,  shall  be  capable  of  being  a  member 
of  either  house  of  parliament.  And  there  are  not  only  tliese 
standing  incapacities;  but  if  any  person  is  made  a  peer  by  the 
king,  or  elected  to  serve  in  the  house  of  commons  by  the 
people,    yet  may  the  respective  houses,  upon  any  crime  in 

(f)  4  Iwt.  6,  7. 
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Such  pefson>  and  proof  thereof,  adjudge  him  disabled  and 
incapable  to  sit  as  a  member :  and  this  by  the  law  and  custom 
of  parliament'  (g) 

The  whole  of  the  law  and  custom  of  parliament  has  its 
its  original  from  this  one  maxim,  "  that  w  hatever  matter  arises 
concerning  either  house  of  parliament,  ought  to  be  examined, 
discussed,  and  adjudged  in  that  house  to  which  it  relates,  and 
not  elsewhere."  Hence,  for  instance,  the  lords  will  not  suflFer 
the  commons  to  interfere  in  settling  the  election  of  a  peer  of 
Scotland  ;  the  commons  will  not  allow  the  lords  to  judge  of  the 
election  of  a  burgess ;  nor  will  either  house  pern)it  the  subor- 
dinate courts  of  law  to  examine  the  merits  of  either  case  (A). 
But  the  courts  of  Westminster  may  judge  of  the  privilege  of 
parliament,  where  it  is  incident  to  a  suit  of  which  the  court  is 
possessed  :  and  may  proceed  to  execution  between  the  sessions 
of  parliament^  notwithstanding  appeals  lodged,  &c.  (i). 

The  king  cannot  take  notice  of  any  thing,  said  to  be  done 
in  the  house  of  commons,  but  by  the  report  of  the  house  ; 
and  every  member  of  parliament  has  a  judicial  place,  and 
cannot  be  a  witness  (A). 

3.  Its  privileges. — 'i'he  privileges  are  also  very  large  and  in- 
definite. Some  of  the  more  notorious  privileges  of  eiihelf 
house  are,  privilege  of  speech,  and  of  person  ;  and  before  thes 
10  Geo.  3,  c.  60,  of  their  domestics,  and  of  their  lands  and 
goods.  And  still  to  assault  with  violence  a  member  of  either 
house,  or  his  menial  servant,  is  a  high  contempt  of  parlia- 
ment, and  diere  punished  with  the  utmost  severity.  It  has 
likewise  peculiar  penalties  annexed  to  it  lu  the  courts  of  law, 
by  the  statutes  5  Hen.  4,  c.  6,  and  1 1  Hen.  (),  c^  1  1.  Neither 
can  any  member  of  either  house  be  arrested  and  taken  into  cus- 
tody in  civil  cases^  during  the  sitting  of  parliament,  and  for  forty 
days  after  its  prorogation,  and  forty  days  before  the  next  ajj- 
pointed  meetiisg,  without  breach  of  the  privilege  of  parliament. 

Acts  or  bills  that  any  way  affect  the  rights  of  ihe  peerage 
are  to  originate  in  the  house  of  peters,  and  to  undtrgo  na 
change  or  alteration  in  the  house  of  commons.  And  it  bein« 
an  antient  and  indisputable  privilege  and  r.ght  of  thi-  people 
not  to  have  their  property  taken  from  ihem  v\  ithout  their  ow  n 
consent,  all  grants  of  taxes  for  the  txigences  of  go\em- 
ment  originate  in  the  house  of  commons  alJioi.gh  their 
grants  are  not  effectual  to  all  intents  add  purposes^  uniii  they 
have  the  assent  of  the  other  two  branches  of  t-,e  iegiblaiure; 

(f)  4  Inst.  163.         (*)  Ibid.         (<)  a  St.  Tr.  66,  aog.         (*J  4  Inst  15. 
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But  as  tlic  loffis  pay  a  proportion  of  the  taxes,  if  they  think 
the  commons  loo  Ia\i>h,  ihey  can  ii'jtct  llifir  si:iut.>  altogclher, 
tut  cannot  make  the  hast  altt'ialion  or  amendment  in  a  money 
bill;  uncifr  which  appellaiioii  are  inchuled  all  bills,  by  which 
uioney  is  Jiiected  to  be  vailed  upon  the  subjex?t,  for  any  pur- 
pose or  in  any  shape  unats(>ever ;  either  tor  the  exigences  of 
the  government,  and  collected  from  the  kingdom  in  general^ 
as  the  land-tax  ;  or  tor  private  benefit,  and  collected  in  any- 
particular  district,  as  by  turnpikes,  parish-rates,  and  ihc  like  (/). 
^\nd  this  rule  is  even  extended  to  all  bills  tor  canals,  paving, 
provision  for  the  ]>oor,  and  to  every  bill  for  which  tolls,  rates, 
or  duties  are  ordered  to  be  collected  ;  and  also  to  all  bills  in 
vhich  pecuniary  penalties  and  tines  are  imposed  for  of- 
fences ('«). 

In  the  election  of  kninhts,  citizens,  and  burgesses,  to  repre- 
sent the  counties,  cities,  anil  boroughs  of  the  kinj^dom,  c<jnsisti 
the  exercise  of  the  democratical  part  of  our  constitution. 
Knights  of  the  shiie,  or  the  members  for  the  county,  are 
chosen  by  the  freeholders  within  the  county;  who,  by  the 
statutes  W  Ihn.  iS,  c  7,  and  10  llm.  f),  c.  '2,  (amended  by 
tlic  14  Gro.  ii,  c.  o8),  are  to  have  freehold  to  the  value  of 
forty  shillings  by  the  year  within  the  county  ;  which  (by  sub- 
setjuent  statutes  is  to  be  clear  of  all  charges  and  deductions, 
except  parliamentary  and  parochial  taxes  (/*)•  Yet  it  has  been 
held,  that  if  a  temmt  pay  less  than  forty  shillings,  but  pays 
parochial  taxes,  which,  when  added  to  the  rent,  will  amount 
to  more  than  forty  shillings,  the  landlord  has  no  right  to 
vote  (o) 

The  other  less  important  qualifications  of  the  electors  for 
counties  in  England  and  Wales  may  be  collected  from  the  fol- 
lowing statutes:  7  and  8  W .  3.  c.  9.b.\  )0  June,  c.  23;  3 
Geo.  2.  c.  24.;  18  Geo.  2.  c.  18.;  if)  Geo.  2.  c.  28.;  31 
Oca.  2.  c.  14. ;  3  Geo.  3.  c.  24. ;  20  Geo.  8.  c.  l6. ;  SO  Geo. 
3.  c.  35.;  which  direct,  1.  'J'hat  no  person  muier  twenty-one 
years  of  age  shall  be  capable  of  voting  for  any  member.  'J'his 
extends  to  all  sorts  of  niemberi»,  as  well  for  boroughs  as  coun- 
ties; as  does  also  the  next,  viz.  2.  That  no  person  convicted 
of  perjury  or  suboruation  of  peijury,  shall  be  capable  of 
voting  in  any  election.  :J.  lliat  no  person  shall  vote  in  right 
of  any  freehold,  granted  to  him  fraudnlently  to  qualify  him  to 
vote.     Fraudulent  grants  are  such  as  contain  an  agreement  t« 

(7)  I  Bl.  Cod.  169.  (m)   3  Hatt.  no.  (n)  1  Bl.  Com.  17a. 
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recovery,  or  to  defeat  the  estate  granted,  which  are  made  void^ 
and  the  estate  is  absohitely  vested  in  the  person  to  whom  it  is 
so  granted.  And  every  person  who  shall  prepare  or  execute' 
such  conveyance,  or  who  shall  give  his  vote  under  it,  shall 
forfeit  40/.  And  to  guard  the  Ijetter  against  such  frauds,  it  is 
farther  provided,  4.  Th-at  every  voter  shall  have  been  in  the 
actual  possession  or  receipt  of  the  profits  of  his  freehold,  to 
his  own  use,  for  twelve  calendar  months  before;  except  iC^ 
came  to  him  by  descent,  marriage  settlement,  will,  or  promo- 
tion to  a  benefice  or  office.  5.  That  no  person  shall  vote  ift 
respect  of  an  annuity  or  rent-charge,  unle.'^s  registered  with  the 
clerk  of  the  peace  twelve  calendar  mouths  before.  Such  an- 
nuity or  rent- charge  to  be  issuing  out  of  a  freehold  estate; 
and  if  it  accrues  or  devolves  by  operation  of  law  within  a  year 
of  the  election,  a  certificate  of  it  must  be  entered  with  the 
clerk  of  the  peace  before  the  first  dai  of  the  election.  6. 
That  in  mortgaged  or  trust  estates,  the  person  in  possession, 
under  the  abovementioncd  restrictions,  shall  have  the  vote. 
7.  That  oi.ly  one  person  shall  be  admitted  to  vote  for  any 
house  or  tenement,  to  prevent  the  splitting  of  freeholds.  But 
this  does  not  extend  to  cases  that  arise  from  operation  of  law, 
as  devises,  descents,  &,c.  As  if  an  estate  should  descend  to 
any  number  of  females,  the  husband  of  each  would  have  a 
right  to  vote,  if  his  interest  amounted  to  40s.  a  year.  And 
by  statute  20  Geo.  3.  c.  17.  s.  IC.  a  husband  may  vote  for  his 
wife's  right  of  dower.  It  may  also  happen  that  two  or  more 
votes  may  be  given  successively  for  the  same  estate  or  interest 
at  the  same  election ;  as  where  a  freeholder  voles  and  dies,  his 
heir  or  devisee  may  afterwards  vote  at  the  same  election.  And 
it  seems  to  be  generally  true,  that  where  no  length  of  posses- 
sion is  required  by  any  act  of  parliament,  the  elector  may  be 
permitted  to  vote,  though  his  right  accrued  since  the  com- 
mencement of  the  election  (p).  8.  That  no  estate  shall  qualify 
^  voter,  unless  the  estate  has  been  assessed  to  some  land-tax 
aid  for  six  month.s  before  the  election,  either  in  the  name  of 
the  voter,  or  his  tenant,  or  of  the  tenant  actually  occupying  the 
game;  but  if  he  has  acquired  it  by  marriage,  descent,  or  other 
operation  of  law,  in  that  case  it  must  have  been  assessed  to 
the  land-tax,  within  two  years  before  the  election,  either  in  the 
name  of  the  predecessor,  or  person  through  whom  the  person 
derives  his  title,  or  in  the  name  of  the  tenants  of  such  person, 
or  in  the  name  of  the  tenant  actually  occupying  the  same» 

(p)  I  Coug.  17a. 
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And  by  statute  30  Geo.  3.  c.  35.  it  is  provided,  that  a  person 
jaay  vote  for  landi-,  ikc.  assessed  for  six  nionlhs  in  his  own 
(i.  e.  tlie  voter's)  name  or  for  lands  coniinu;  by  descent,  &c. 
assesi^ed  \riihin  t^vd  years  in  the  nsmie  of  his  predccesstir,  Sec. 
tliough  the  name  of  the  tenant  is  not  nnentioned.  And  a  per- 
801I  may  vote  for  lands,  assessed  for  six  months  in  the  name  of 
the  actual  tenant,  tliough  the  name  of  the  V(>ter  or  liis  prede- 
cessor, &c.  is  oat  mentioned.  <).  That  no  tenant  by  copy  of 
eourt-roU  shall  he  permitted  to  vote  as  a  freeholder. 
.  As  for  tlie  electors  of  citizens  and  burgesses,  it  is  provided 
by  the  statute  .S  (jco.  3,  c.  15.  that  no  freeman  of  any  city  or 
borough  town  (other  than  such  ^  claim  by  birth,  marriage, 
or  servitude)  s4iali  be  entitled  to  vote  therein,  unless  he  has 
been  admkted  to  his  freedoui  twelve  calendar  months  before. 
And  by  the  26  Geo.  3,  c.  10().  it  is  eaarted,  tlvat  in  boroughs 
Avherc  the  householders  or  inhabitants  of  any  description  claim 
to  elect,  no  jterson  shall  have  a  ri^ht  to  v6te  as  such  inhabi- 
tant, unless  he  has  actually  been  resident  in  the  borough  ."lix' 
months  previous  to  the  day  on  which  he  tenders  his  vote. 

By  the  2*2  Geo.  5,  c.  41.  it  is  also  d«clared,  that  no  j>erson 
employed  in  managing  or  collecting  the  duties  of  excise,  cus< 
toms,  stan)ps,  salt,  windows,  or  hotiscs,  or  the  revenue  of  the 
post-ofhce,  shall  vote  at  any  election ;  and  if  sucli  person  pre- 
sumes to  vote,  he  shall  forfeit  I(K)/.  But  this  act  doe^>  not 
extend  to  freehold  offices  granted  by  Ktto>-s  jwlcnt. 

As  to  the  qualifications  of  persons  to  be  elected  members 
of  the  house  of  commons, — It  is  not  every  man  that  is  quuiilied 
to  be  chosen  into  parliament.  I .  They  must  not  be  minors, 
or  aliens  born.  2.  They  must  not  Lo  of  the  twelve  judges, 
because  they  sit  hi  the  house  of  lords ;  nor  of  tno  clergy,  for 
tluy  sit  hi  the  convocation;  nor  perKons  attainted  of  treason  or 
felony.  3.  ShetiHs  of  counties,  and  mayors  and  bailids  of 
boroughs,  are  not  eligible  in  their  respective  jurisdictions;  but 
the  sheriiTs  of  one  count}-  are  eligible  to  be  knights  of  another. 
4.  In  strictness,  all  members  ought  to  have  been  inhabitants  of 
the  places  for  which  they  are  chosen:  but  this  having  been 
long  disregarded,  was  at  length  entirely  repealed  by  the  statute 
14  Geo.  i>,  c.  38.  5.  No  persons  concerned  in  the  manage- 
ment of  an)  duties  or  taxes  created  since  1692,  (except  the 
commissioners  of  the  treasury,)  ttor  any  of  the  o^Hccrs  follow* 
ing,  viz.  commissio'hers  of  prizes,  transports,  sick  and  wounded, 
wine  licences,  navy,  and  victualling,  secretaries  or  receivers  of 
prizes,  complrollers  of  the  army  accounts,  agents  for  regi- 
juents^  governors  of  plantations  and  their  deputies^  officers  of 
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Minorca  and  Gibraltar,  officers  of  the  excise  and  customs, 
clerks  or  deputies  in  the  several  offices  of  the  treasury,  exche- 
jquer,  navy,  victualling,  admiralty,  pay  of  the  army  or  navy; 
secretaries  of  state,  salt,  stamps,  appeals,  wine  licences,  hack- 
ney coaches,  hawkers  and  pedlars ;  nor  any  persons  that  hold 
any  new  office  under  the  crown  created  since  1 705,  are  ca- 
pable of  being  elected  or  sitting  as  members.  6.  No  person 
hfiving  a  pension  under  the  crown  during  pleasure,  or  for  aiiy 
term  of  years,  is  capable  of  being  elected  or  sitting.  7-  if 
any  member  accepts  an  office  (viz.  which  was  in  existence  prior 
to  1705)  under  the  crown,  excepting  an  officer  in  the  army  or 
navy  accepting  a  new  commission,  his  seat  is  void ;  but  such 
member  is  capable  of  being  re-elected.  8.  That  every  knight 
of  a  shire  shall  have  a  clear  estate  of  freehold  or  copyhold, 
or  ruortgage,  if  the  niortgage  has  been  seven  years  in  posses- 
sion, to  the  value  of  six  hundred  pounds  per  annum ;  and  every 
citizen  and  burgess  to  the  value  of  300/. :  except  the  eldest 
sons  of  peers,  and  of  persons  to  be  qualified  to  be  knights  of 
shires,  and  except  the  members  for  the  two  universities :  and 
of  the  qualification  the  member  must  make  oath,  and  give 
in  particulars  in  writing,  at  the  time  of  his  taking  his  seat. 

]3y  the  £2  Geo.  3,  c.  45,  no  contractor  with  the  officers  of 
government,  or  M'ith  any  other  person  for  the  service  of  the 
public,  shall  be  capable  of  being  elected,  or  of  sitting  in  the 
house,  as  long  as  he  holds  any  such  contract,  or  derives  any  be- 
nefit from  it.  But  this  does  not  extend  to  contracts  with  corpo- 
rations, or  with  companies,  which  then  consisted  of  ten  part- 
ners, or  to  any  person  to  whom  the  interest  of  such  a  contract 
shall  accrue  by  marriage  or  operation  of  law  for  the  first 
twelve  months'.  And  if  any  person,  disqualified  by  such  a 
contract,  shall  sit  in  the  house,  he  shall  forfeit  500/.  for  every 
day  ;  and  if  any  person  who  engages  in  a  contract  with  govern- 
ment, admits  any  member  of  parliament  to  a  share  in  it,  he 
shall  forfeit  500/.  to  the  prosecutor. 

The  office  or  trust  of  a  member  of  parliam'ent  cannot!)^ 
resigned,  and  every  member  is  compellable  to  discharge  tlie 
duties  of  it,  unless  he  can  shew  such  a  cause,  as  the  house  iu 
its  discretion  will  think  a  sufficient  excuse  for  his  non-ait- 
tendance  upon  a  call  of  the  house.  The  only  way,  therefore, 
of  vacating  a  seat,  is  by  accepting  a  situation,  in  ccmsequence  of 
vvhuh  the  law  declares  his  seat  vacant.  M'^here  meriibers' 
wish  to  do  this,  and  retire  from  parliament,  it  is  miw  usual  for 
the  crown  to  grant  them  the  pffice  of  the  stewardship  of  the 
Chiltern  Hundreds.  i 

And 
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And  as  freedom  of  election  is  essential  to  the  very  being  of 
parliament,  all  undue  influence  upon  tlie  electors  Is  ilJegul  and 
Ctrongly  prohibited.  As  soon,  iherelore,  as  the  time  and 
place  of  election,  either  in  counties  or  boroughs,  are  fixed, 
all  soldiers  quartered  in  the  place  are  to  remove,  at  lea^st  one 
day  before  the  election,  to  the  distance  of  two  miles  or  more ; 
tnd  not  to  return  till  one  day  after  the  pole  is  ended.  Kiots, 
likewise,  have  been  frequenily  determined  to  make  an  election 
void.  By  vote  also  of  the  house  of  comnjons,  tO  vvhoni  alone 
belongs  the  power  of  determining  contested  elections,  no  lord 
of  parliament,  or  lord  lieutenant  of  a  county,  has  any  right  to 
interfere  in  the  election  of  commoners;  and,  by  statute,  the 
lord  warden  of  the  cinque  ports  shall  not  reconiroend  any 
siembtrs  there.  If  any  ofticer  of  the  excise,  customs,  stamps, 
or  certain  other  bianches  of  the  revenue,  presume  to  interfere 
in  elections,  by  persuading  any  voter,  or  dissuading  him,  he 
forfeits  \00L  and  is  disabltd  to  hold  any  office(^/). 

And  to  avoid  all  danger  of  bribery  and  <;orruption,  no  can- 
didate shall,  after  the  date  (usually  called  the  teste)  of  the 
writ,  or  after  the  ordering  of  the  writs,  that  is,  after  the  sign- 
ing of  the  warrant  to  the  chancellor  for  issuing  the  writs(r), 
or  after  the  vacancy;  give  any  nioney  or  entertainment  to  his 
electors,  or  proniise  to  give  any,  cither  to  particular  p<'rson.s, 
or  to  the  place  in  general,  in  order  to  his  being  elected,  on 
pain  of  being  incapable  to  serve  for  that  place  in  parliament. 
This  incapacity  arises  from  the  7  IV,  3,  c,  4,  commonly  called 
the  treating  act ;  and  it  has  been  decided  by  a  committee,  ac- 
cording to  the  plain  aiid  obvious  meaning  of  the  words  of  the 
statute,  that  treating  vacates  the  election  only,  and  that  the 
cai^didate  is  no  way  disqualified  from  being  re-elected,  and 
sitting  upon  a  second  return (s). 

Jt  has  been  supposed,  that  the  payment  of  travelling  ex- 
pences,  and  a  compensation  for  loss  of  time,  were  not  treating 
and  bribery  within  this  or  any  other  statute  ;  and  a  bill  passed 
the  house  of  commons  to  subject  boih  those  cases  to  the  pe- 
nalties imposed  by  G  Geo.  2,  c.  24,  upon  persons  guilty  of 
bribery.  13ut  this  bill  was  rejected  in  the  house  of  lords  by 
the  opposition  of  Lord  Maiislield,  who  strenuously  maintained 
that  the  bill  was  superHuous ;  that  such  conduct,  by  the  laws 
in  being,  was  clearly  illegal,  and  subject  in  a  court  of  law,  to 
the  petialtiw  of  Utiheiy  (,0- 

,  ^)  \  B).  Qam.  \jl.         (0  i>ink  i^j.         {*)  \  Lud.  455.        (f)  a  Lud. 
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To  guard  against  still  more  gross  and  flagrant  acts  of  bribery, 
it  is  enacted  by  stat.  2  O'io.  Q,  c.  24,  explained  and  enlarged 
by  statutes  9  Geo.  2,  c.  '/8,  and  l6  Geo.  3,  c.  11,  that  if  any 
money,  gift,  otiice,  employment,  or  re«  ard  be  given  or  promised 
to  be  given  to  any  voter,  at  any  time,  in  order  to  influence 
him  to  give  or  withhold  his  vote,  as  well  he  that  takes  as  h« 
lie  that  ofl^ers  such  a  bribe,  forfeits  5(K)i.  and  is  for  ever  dis- 
abled from  voting  and  holding  any  oflice  in  any  corporation  ; 
unless,  before  conviction,  he  will  discover  some  ether  ofl'ender 
of  the  same  kind,  and  then  he  is  indemnified  for  his  own  of- 
fence. But  these  statutes  do  not  create  any  incapacity  of  sitting 
iu  the  house. 

The  method  of  doing  business  is  much  the  same  in  both 
houses.  Each  house  has  its  speaker.  The  lord  chancellor,  or 
the  lord  keeper,  is  generally  speaker  of  the  upper  house,  who 
regula»^es  the  formalities  of  business  :  the  speaker  of  the  lower 
liouse  is  chosen  by  the  members,  but  nnist  be  approved  of  by 
the  king.  The  speaker  of  the  house  of  commons  cannot  give 
his  opinion  on  any  subject  before  the  house;  but  the  speaker 
of  the  house  of  lords,  if  a  lord  of  parliament,  may.  In  both 
houses,  a  majority  of  voices  binds  the  whole,  and  this  majority 
is  given  publicly  and  openly. 

VV  hen  an  act  of  parliament  of  a  private  nature  is  wished  for, 
a  petition  is  first  presented  by  some  member,  which,  if  founded 
on  facts  that  may  be,  or  are  disputed,  it  is  referred  to  a  com- 
m;ttee  of  members  to  examine  the  matter,  and  then  (or  on  the 
petition  itself,  if  not  opposed),  leave  is  given  to  bring  in  a 
bill.  If  the  matter  is  of  a  public  nature,  the  bill  is  admitted  on  a 
motion  made  to  the  house  by  any  member,  and  seconded,  even 
without  a  petition.  This  done,  it  is  read  a  first  time,  anrl  some 
little  time  after  a  second :  after  each  reading,  the  speaker, 
acquainting  the  house  with  the  substance  of  the  bill,  puts  it  to 
the  vote,  whether  or  not  it  shall  proceed  any  farther ;  if  it  is 
not  objected  to,  after  the  second  reading,  it  is  referred  to  a  com- 
mittee, which  in  matters  of  small  importance  is  selected  by  the 
house;  or  else  the  house  resolves  itself  into  a  connnittee  of 
the  whole  body,  which  is  composed  of  every  member;  in 
which  case  the  speaker  quits  the  chair  (another  Ghairman  being 
appointed),  and  may  give  his  opinion  as  a  private  member. 
In  such  committee  the  bill  is  discussed,  clause  by  clause,  and 
amoidments,  if  any,  are  made.  When  it  .bus  gone  through 
this  discussion,  it  is  then  reconsidered,  and  the  opinion  of  the 
house  is  taken  upon  every  clause  and  amendment.  This  done, 
it  is  ordered  to  be  engrossed  and  written  on  parchment ;  after 
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\\\\%t  it  is  read  a  tliird  time.  The  speaker  then  opens  the  con- 
teiiti)  oflhe  bill,  ;i  d  holding  it  up  iu  hii  hands,  takes  the  sense 
of  the  house,  whether  ihe  bill  shull  pass?  If  agreed  to,  it  is 
carried  U>  ihe  lords  for  their  concurience,  where  it  passes 
through  siiujlar  forms;  and  if  agreed  to  by  them,  it  waits 
lUe  royal  a.sscnl;  if  rejected,  wo  notice  is  taken  of  it, 
to  prevent  improper  altercations.  If  the  lords  make  any 
amendments  to  it,  it  is  sent  down  again  to  the  commons  for 
their  concurreuce.  Should  the  commons  object  t)  the  amend- 
nient,  a  conference  is  held  between  memb(  is,  deputed  by  each 
house,  to  adjust  the  difference.  Where  both  parties  romuin 
inflexible,  the  bill  is  dropt.  The  same  forms  are  observed, 
mutatis  mutandis,  vhen  the  bill  begins  in  the  house  of  lords. 
But  when  an  act  of  grace  or  pardon  is  passed,  it  is  fir  t  signed 
by  his  majesty,  and  then  read  once  only  in  each  of  the  houses, 
M  itiiout  an>  new  engrossing  or  amendment.  '  And  when  both 
houses  have  done  with  any  bill,  it  always  is  deposited  in  the 
house  of  lords,  to  wait  the  royal  assent ;  except  in  the  case  of 
a  bill  of  supply,  which,  after  receiving  the  concurrence  of  the 
lords,  js  sent  back  to  the  house  of  comnjon3(«). 

There  are  two  ways  of  giving  the  royal  assent ;  in  person, 
and  by  conimission.  When  in  person,  the  king  goes  to  the 
house  of  lords,  puts  on  his  crown  and  robes,  the  peers  bi  ing 
also  robed,  and  sending  for  the  house  of  commons,  the  titles 
of  all  the  bills  that  have  passed,  and  obtained  the  concui  rence 
of  both  houses,  are  read,  and  the  king's  assent  or  dissent  id 
declared  by  the  clerk  of  parliament.  When  done  by  com- 
mission, it  is  notified  to  both  hou^^es  by  certain  commissioners 
appointed  for  that  purpose.  A  bill,  thus  receiving  the  royal 
assent,  becomes  an  act  of  parliament. 

It  remains  to  speak  of  the  manner  in  which  parliaments  may 
be  adjtnimed,  prorogued,  and  dissolved. 

Adjounuuent  is  a  discontinuance  of  sitting  from  one  daj 
to  another  during  the  session,  and  is  an  act  of  the  house  it- 
self; for  the  adjournment  of  one  house  is  no  adjournment  of 
tlie  other.  But  they  sometimes  ad;ourn  at  the  pleasure  of  the 
king,  who  otherwise,  on  a  refusal,  would  prorogue  them. 

Prorogation,  wliich  as  an  act  of  royal  aulh«>rity,  expressed 
either  by  the  lord  chancellor  in  his  majesty's  present  e,  or  by 
commission  from  the  crown,  or  frequently  by  proclamation, 
puts  \xn  end  to  the  session,  and  then  ull  bdls  begun  and  not 
completed,  nmst,  if  wished  for,  tie  resumed  anew  in  u  sub- 
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sequent  session:  whereas,  after  adjournment,  things  are 
taken  up  in  the  state  in  which  they  were  left  before  ad- 
journment. 

AH  orders  of  parliament  determine  by  prorosration ;  and 
one  taken  by  order  of  the  parliament,  after  iheir  prorogation, 
may  be  discharged  on  a  habeas  corpus,  as  well  as  after  dissolu- 
tion; but  it  was  long  since  determined,  tliat  the  dissolution  of 
a  parliament  did  not  alter  the  state  of  impeachments  brought 
up  by  the  preceding  parliament  (a:).  And  it  has  been  resolved, 
that  cases  of  appeal  and  writs  of  error  shall  continue,  and  are 
to  be  proceeded  in  statu  quo,  as  they  stood  at  the  dissolution 
of  the  last  parliament  (7/) . 

A  dissolution  is  the  ending  of  the  parliament ;  or,  as  the 
elegant  commentator  calls  it,  its  civil  death ;  and  this  may 
happen  three  ways.  1 .  By  the  will  of  the  king ;  for,  if  par- 
liaments could  continue  themselves,  they  might  become  per- 
petual, and  thus  encroach  too  far  on  the  executive  power. 
2.  By  the  death  of  the  king.  But  the  calling  a  new  parlia- 
ment immediately  on  the  inauguration  of  the  successor  beino^ 
found  inconvenient,  and  dangers  being  apprehended  from 
having  no  parliament  in  being  in  case  of  a  disputed  succes- 
sion, it  was  enacted  by  the  statutes  7  and  8  W.  3,  c.  15,  and 
6  Ann,  c.  7,  that  the  parliament  in  being  shall  continue  for 
six  months  after  the  death  of  any  king  or  queen,  unless  sooner 
prorogued  or  dissolved  by  the  successor ;  that,  if  the  parlia- 
ment be,  at  the  time  of  the  king's  death,  separated  by  ad- 
journment or  prorogation,  it  shall  notw  ithst>mding  assemble 
immediately :  and  that,  if  no  parliament  is  then  in  being,  the 
members  of  the  last  parliament  shall  assemble>  and  be  again 
a  parliament.  3-  By  length  of  time,  that  is  at  the  expiration 
of  seven  years,  for  long  parliaments  may  become  corrupt ; 
besides,  as  the  house  of  commons  is  formed  bv  the  people,  a 
change  of  men  may  produce  a  change  of  measures  (z). 

CHAP.  II. 

Of  the  King. 

BY  the  general  consent  of  the  people,  the  evidence  of 
which  general  consent  is  long  and  immemorial  usage,  the 
supreme  executive  power  of  the  English  nation  is  vested  in  a 
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single  person,  the  king  or  queen,  for  it  matters  not  to  which 
sex  the  crown  descends  ;  but  the  person  entitled  to  it,  whether 
male  or  female,  h,  by  the  statute  of  1  Man/,  st.  2.  c.  1 .  in- 
vested with  all  ensigns,  rights,  and  prerogatives  of  sovereign 
power. 

1.  His  title. — The  crown  or  right  of  succession  is,  by  cus- 
tom, hereditary ;  but  the  right  of  inheritance  is  subject  to  be 
changed  or  limited  by  act  of  parliament;  under  which  limita- 
tions the  crowu  still  continues  hereditary :  that  is,  it  is  de- 
scendible to  the  next  heir,  male  or  female.  But  this  hcreditarj' 
right  implies  not  a  divine  right;  it  is  unquestionably  in  the 
breast  of  the  legislature  to  defeat  this  hereditary  right,  exclude 
the  immediate  heir,  and  vest  the  inheritance  in  any  one  else: 
but,  however  limited  and  transferred,  it  still  becomes  heredi- 
table  in  the  wearer.  Hence  it  is  that  the  king  is  said  never  to 
die ;  but  on  the  death  of  Henry  or  William,  the  king  survives 
in  the  successor  (a). 

2.  His  family.— The  queen  of  England  is  cither  queen 
regent,  queen  consort,  or  queea  dowager.  The  queen  regent, 
regnant,  or  sovereign,  is  she  who  holds  the  crown  in  her  own 
right,  and  by  stat.  1  Mart/,  l.sK.  3.  c.  1.  such  an  one  has  tJie 
same  powers,  prerogatives,  rights,  dignities,  and  duties,  as  if 
she  had  heeu  a  king.  But  the  queen  consort,  who  is  the  wife 
of  the  reigning  king,  has  less  pow  ers ;  she  has,  however,  many 
privileges  superior  to  other  married  women. 

The  queen  consort  is  a  public  person,  distinct  from  the  king, 
and  like  au  uumarried  woman,  can  purchase  lands,  make  leases, 
and  do  otht-.r  acts  of  ownership,  without  the  con*  urrence  of 
her  lord.  She  can  also  take  a  grant  from  her  husband,  which 
no  oiher  wife  can.  She  may  likewise  sue  and  be  sued  alone, 
\rithout  joining  her  husband.  She  may  also  have  a  separate  pro- 
perty in  goods  as  well  as  lands,  and  has  a  right  to  dispose  of 
them  by  will.  In  short,  she  is  in  all  legal  proceedings  looked 
upon  as  a  single  and  not  as  a  married  woman.  And  the  com- 
mon law  has  established  this  to  prevent  the  king  from  being 
troubled  with  his  wife's  coucerns. 

The  queen  has  also  sonje  exemptions.  She  pays  no  toll; 
nor  is  she  liable  to  any  amercements  in  any  courts.  But  in 
general  she  is  on  the  same  footing  with  other  subjects,  being 
to  all  intents  and  purposes  the  king's  subject. 

The  person,  however,  of  the  qiif;cn  is  equally  protected  w  ilh 
that  of  the  king.     By  the  statute  '25  Edw.  3.  it  is  equally 
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high  treason  to  plot  against  the  queen  as  against  the  king  him- 
self: and  to  violaie  or  defile  tiie  queen  consort  amounts  to  the 
same  crime,  as  well  in  the  violator,  as  in  the  queen  herself,  if 
consenting  But  the  case  is  different  in  the  husband  of  a  queen 
regnant,  who,  though  her  subject,  and  may  be  punished  for 
treason  committed  against  her,  is  not  guilty  of  treason  for  con- 
jugal infidelity,  because  his  infidelity  cannot  bastardize  the 
heirs  to  the  crown. 

A  king's  widow  is  entitled  to  most  of  the  privileges  she  en- 
joyed as  queen  consort,  except  that  it  is  not  high  treason  to 
conspire  her  death,  or  to  violate  her  chastity ;  the  succession  to 
the  crown  not  being  thereby  endangered.  Yet  still,  for  the 
royal  dignity,  none  can  marry  a  queen  dowager,  without  special 
licence  from  the  king,  on  pain  of  forfeiting  his  lands  and 
effects.  But  she,  though  a  foreigner,  after  the  king's  death 
shall  have  dower,  which  no  other  alien  has.  If  married  to  a 
subject,  she  does  not  lose  her  privileges,  as  do  dowager  peer- 
esses when  married  to  commoners. 

The  prince  of  Wales,  or  heir  apparent  to  the  crown,  and 
also  his  royal  consort,  and  the  princess  royal,  or  eldest  daugh- 
ter of  the  king,  are  also  peculiarly  regarded  by  the  laws.  P"or 
by  statute  25  Edw,  :5.  to  compass  or  conspire  ike  death 
of  the  former,  and  to  violate  the  chastity  of  either  of  the 
latter,  is  high  treason. 

By  the  royal  family  is  understood  the  younger  sons  and 
daughters  of  the  king,  and  other  branches  of  the  royal  family, 
not  immediately  in  the  line  of  succession.  These  have  pre- 
cedence before  all  peers  and  officers  of  state,  whether  eccle- 
siastical or  temporal.  The  education  of  the  presumptive  heir 
to  the  crown  is  now  held  to  be  under  the  care  of  the  king; 
and  by  statute  12  Geo.  3.  c.  11.  no  descendant  of  the  body  of 
king  George  the  Second  (other  than  the  issue  of  princesses 
married  into  foreign  families)  can  marry  without  the  king's 
consent,  under  the  great  seal,  unless  they  are  twenty-five  years 
old ;  nor  even  then,  without  twelve  months  notice  beiag  given 
to  the  privy  council ;  or  if  in  the  course  of  those  twelve 
months  both  houses  of  parliament  express  their  disapprobation 
of  the  match.  A  marriage  otherwise  entered  into  will  be  void, 
and  the  minister  and  all  persons  present  mcur  the  penalties  of 
a  praemunire  {b). 

ii.  His  councils. — The  king's  councils  consist  of  the  high 
court  of  parliament,  the  peers  of  tJie  realm,  the  Judges  of  the 
courts  of  law,  and  the  privy  council. 

(A)  1  Bl.  Com.  c,  4, 
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The  parliament,  as  to  its  constituent  parts,  we  have  already 
4esrribed,  and  shall  therefore  only  mention,  that  it  is  among 
the  pn  rogalives  of  his  majesty  to  consult  with  this  au»nst 
assenibl} ;  for  it  is  called  in  writs  and  judicial  jjroceedings, 
eomnihne  rojici/iiiin  regni  JngUa  (r). 

The  peers  of  the  realm  are  by  their  birth  hereditary  coun- 
sellors of  the  crown,  and  may  be  called  together  by  the  king 
to  impart  their  advice  in  all  matters  of  importance  to  the 
realm,  tither  in  time  of  parliament,  or,  which  has  been  their 
principal  U"-e,  when  theie  is  no  parliament  in  being  [d). 

The  judges  are  the  king's  :ounseIlors  in  matters  of  law; 
«id  by  the  statute  13  Eiixc.  3.  c.  4.  they  are  expressly  required 
to  counsel  the  king  in  his  business  [e).  Tliere  are  various  in- 
stauctii  of  the  exercise  of  this  prerogative,  as  n)  Sir  John 
Fenwick's  case;  and  in  the  reign  of  Georce  the  first,  when  if 
^as  made  a  question,  vhetlier  the  educa'ion  and  marriage  of 
the  piinee  of  Wales's  <  hildren  belonged  to  the  knig  or  their 
father:  and  still  more  recently,  in  the  case  of  admiral  Vt^wg,  in 
the  reign  of  George  the  secorjd  [J). 

•  But  of  the  king's  councils  the  principal  one  is  tlie  privy 
Council.  'I  he  niuiber  of  members  is  mdetiiiite,  and  at  the 
pleasure  of  the  king;  but  tliey  must  be  naunal  born  subjects. 
'1  h<y  sit  during  the  life  of  the  king  who  nominates  ihem,  sub- 
ject, however,  to  removal  at  his  discretitm.  15ut  by  the  statute 
6  yf/iw.  c.  7  the  privy  coun(  il,  on  the  demise  of  the  (n»\\n, 
shall  continue  for  six  mouths,  unless  sooner  determined  by  the 
successor; 

A  privy  couneJcllor  takes  an  oath  to  advise  the  king  withont 
partiality,  aft'ection,  or  dread :  to  keep  his  counsel  secret ;  to 
avoid  corrnjition;  to  n»»!ist  the  execution  of  what  is  there  re- 
solved; to  wiihstand  all  who  oppose  it;  and  to  do  all  that  a 
good  coun>cllor  ought  to  do  to  l:is  sovereign  lord.  He  is  em- 
powered to  enquiie  into  all  otlences  against  government,  and 
commit  the  ot^uiders  to  taj^e  tluir  trial  in  sonu?  court  of  law.- 
f  Jul  the  jurisdiction  herein  trf  the  privy  councd  is  only  to  en- 
quire, and  not  to  puui-h.  And  b\  the  statute  l(J  Car.  \.c» 
10.  it  is  declared  illegal  for  them  to  take  cognirance  of  any 
matter  of  property  belonging  to  the  subject*  of  this  kingdom. 
But  in  plantatiim  or  admiialty  can<H>s,;Wliich  arise  onl  of  ihe 
jurisdiction  of  this  kingdom;  and   in  muttt-rs  of  lunacy   and 
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idfeocy,"- being  a  special  flower  of  the  prerogative;  with  regard 
to  these,  though  th'ey  may  eventually  involve  queslions  of  exr 
tensive  properly,  the  privy  council  continues  to  have  cogni- 
Eaiice,  being  the  court  of  appeal  in  such  cases. 

Tlie  privileges  of  a  privy  counsellor  are  certain  protections 
of  his  person.  By  the  statute  3  ihtt.  7-  c.  14.  it  is  felony  ift 
pny  of  the  servants  of  the  king's  household  to  conspire  his 
Jife;  and  by  statute  Ann.  c.  l6.  felony  without  hf^petit  of 
clergy  to  unlawfully  assault,  stiike,  or  wound,  or  atteqipt  tj^ 
\.\\\  him  in  the  execution  of  his  office.  , ; k^  " 

4.  His  duties. — The  jyincijjal  duties  of  the  king  is  to  govera 
his  people  according  to  law;  for  by  12  and  13  W.  3.  c.  2.  the 
laws  of  England  are  the  birth-right  of  the  people;  and  all  the 
kings  and  queens  that  shall  ascend  the  throne  of  this  realm 
pught  to  administer  the  government  of  the  same  according  to 
the  said  laws.  By  the  coronation  oath  also,  which  by  the  i 
W.  and  M,  c.  6.  is  to  be  administered  to  every  king  and  queen 
by  one  of  the  archbishops  or  bishops  of  the  realm,  in  the 
presence  of  all  the  people,  the  sovereign  does  solemnly  pro- 
mise to  govern  according  to  the  statutes  in  parliament  agreed 
on,  and  the  laws  and  customs  of  the  realm ;  to  cause  law  and 
justice  in  mercy  to  be  executed  in  uU  his  judgments;  to  maior 
lain  the  laws  of  God,  the  profession  of  the  Gospel,  and  the 
proteslant  reformed  religion.  Aud  this  oath  is  considered  a 
fundamental,  original,  and  express  contract  between  the  king 
and  the  people. 

5.  His  pierogative. —  By  the  word  prerogative  we  usuaUy 
understand  that  special  pre-eminence  which  the  king  has  over 
and  above  all.  other  persons,  and  out  of  the  ordinary  course  of 
.tlie  common  law,  in  right  of  his  regal  dignity.  Prerogatives  are 
neither  direct  or  incidental.  The  direct  are  such  positive  sub- 
stantial parts  of  the  royal  character  and  authority  as  are  roote«i 
in  and  spring  from  the  king's  political  person,  considered  merely 
in  itself,  without  reference  to  any  other  extrinsic  circumslancec 
as  the  right  of  sending  ambassador?,  of  creating  peers,  of  making 
•war  and  peace.  The  incidental  are  such  as  always  bear  a.relation 
to  something  else  distinct  from  the  king's  person,  and  are  indeed 
only  exceptions  in  favour  of  the  crown  to  those  geneial  rules 
that  are  established  for  the  rest  of  the  community;  such  as, 
that  no  costs  shall  be  recovered  against  the  king;  that  he  can 
never  be  a  joint- tenant;  and  that  his  debt  shall  be  preferred 
before  any  of  his,  subjects.  The  substantive  or  direct  preroga- 
tives are  such  as  respect  the  king's  royal  character,  his  royal 
authority,  and  iiicome.  Ihe  law  ascribes  to  the  king  the 
att]  ibute  of  sovereignty ;  aud  he  is  said  to  have  imperial  dig- 
nity. 
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nity,  as  the  bead  of  the  realm,  in  matters  both  civil  and  eccte* 
siastical.  owing  no  kind  of  subjection  to  any  other  potentate 
upon  earth.  No  suit  or  action,  therefore,  can  be  brought 
against  him,  even  in  civil  matters,  because  no  court  can  l»ave 
jurisdiction  over  him.  But  the  law  has  not  left  the  subject 
without  remedy,  for  ss  to  private  injuries,  if  any  one  has  a  de- 
mand on  the  king  in  point  of  pro|>erty,  he  may  petition  the 
court  of  chancery,  where  the  chancellor  will  administer  right 
as  a  matter  of  grace,  not  of  compulsion;  and  as  to  public 
oppression,  as  the  king  cannot  misuse  his  power  without  the 
advice  of  evil  counsellors,  and  the  assistance  of  wicked  mi- 
nisters, the  constitution  has  provided,  by  means  of  indictment 
and  parliamentary  impeachments,  that  no  man  shall  dare  to 
assist  the  crown  in  contradiction  to  the  law  of  the  land. 
ITierefore,  though  it  is  a  maxim,  that  the  king  can  do  no  wrong, 
yet  his  ministers  and  counsellors  may  be  punished.  The  king 
fclso  is  not  only  incapable  of  doing  wrong,  but  of  thinking 
wrong ;  for  in  his  political  character  the  law  will  not  suppose 
tliat  any  folly  or  weakness  can  exist,  or  that  he  can  ever  mean 
to  do  an  improper  thing;  and  therefore  if  the  crown  should 
be  induced  to  grant  any  franchise  or  privilege  to  a  subject, 
contrary  to  reason,  or  in  anywise  prejudicial  to  the  common* 
wealth  or  to  a  private  person,  the  law  declares  that  the  king 
ivas  deceived  in  his  grant,  and  will  render  such  grant  void. 

The  law  also  determines,  that  the  king  cannot  be  guilty  of 
negligence  or  laches,  and  therefore  no  delay  will  bar  his  right. 
tfuUitm  tcmpwi  occnrrit  rcgi ;  for  the  law  intends  that  the  king 
is  always  busied  for  th.e  public  good,  and  therefore  has  not 
leisure  to  assert  his  right  witliin  the  times  limited  to  his  sub- 
jects. In  civil  actions,  however,  relating  to  landed  property, 
the  king,  Hke  a  subject,  is,  by  9  Geo.  3,  c.  l6.  limited  to 
sixty  years. 

A  third  attiibute  ascribed  to  the  king  is  perpetuity.  In  his 
political  capacity,  Ihe^king  can  never  die,  for  instantly  on  the 
death  of  the  reigning  prince,  the  crown  or  royal  dignity  is  vested 
in  his  heir.  Hence  the  death  of  the  pruice  is  called  thk  de* 
mise  or  transfer  of  the  crown. 

The  king  is  the  sole  magistrate  of  the  nation,«ll  others  acting 
by  commission  from  and  in  due  subordination  to  him.  The 
king  may  reject  ^hat  bill-;  he  pleases,  make  any  treaty,  create 
any  peers,  and  pardon  any  otfences,  except  such  where  the 
constitution  has  interfered.  But  if  the  exertion  of  this  pre- 
rogative be  extended  to  the  injury  or  dishonour  of  the  nation, 
the  parliumeiU  have  right  to,  and  will,  call  hi& advisers  to  an 
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With  regard  to  foreigu  concerns,  the  king  is  the  delegate  or 
representative  of  the  people;  and  what  is  done  bj  his  autho- 
rity is  the  act  of  the  nation.  Considered,  therefore,  as  the 
representative  of  the  people,  he  has  the  sole  power  of  send- 
ing ambassadors  to  foreign  states,  and  of  receiving  ambassadors 
at  home.  It  is  also  the  king's  prerogative  to  make  treaties, 
leagues,  and  alliances  with  foreign  states  and  princes ;  oi  de- 
claring war  and  peace ;  of  issuing  letters  of  marque  and  Ve- 
prisal ;  of  granting  safe  conducts,  with  which,  by  the  law  of 
nations,  no  member  of  one  society  has  a  right  to  intrude  into 
another. 

In  domestic  matters,  he  has  a  variety  of  other  prerogatives. 
He  is  one  part  of  the  legislative  power,  and  has  the  power  of 
rejecting  bills  in  parliament,  nor  is  he  bound  by  any  statute, 
unless  he  be  particularly  named  therein.  Yet,  if  an  act  be 
^nade  for  the  preservation  of  public  rights  and  suppression  of 
public  wrongs,  and  does  not  interfere  vvith  the  established 
right  of  the  crown,  it  is  said  to  be  binding  upon  him  as 
upon  the  subject.  And  though  he  be  not  especially  named  in 
any  particular  act,  he  may,  if  he  pleases,  take  the  benefit 
of  it. 

The  king  is  considered  as  the  head  of  the  army,  and  has  the 
sole  power  of  raising  and  regulating  fleets  and  armies.  This 
power  extends  also  lo  forts  and  other  strong  places  w  ithin  the 
realm,  lie  is  likewise  invested  with  the  power  of  appointing 
ports  and  havens.  He  may  also  prohibit  the  importation  of 
arms  and  ammunition,  and  may  confine  his  subjects  within 
the  realm,  or  recal  them  wlien  beyond  the  seasj  on  pain  of. 
fine  and  imprisonment  when  they  return. 

He  is  also  the  fountain  of  justice,  and  general  conservator 
«f  the  peace  of  the  kingdom,  and  has  alone  the  power  of 
erecting  courts  of  judicature;  but  he  cannot  administer  justice 
personally,  for  he  has  delegated  that  power  exclusively  to  his 
judges.  And  iu  order  to  maintain  both  their  dignity  and  inde- 
pendence in  the  superior  courts,  it  is  enacted  by  the  statute 
13  iV.  3,  c.  2,  that  their  commissions  shall  be  made,  not  as 
formerly,  durante  bene  placito,  but  gnam  dm  bene  se  gesserinty 
and  their  salaries  ascertained  and  established  ;  but  that  it  may 
be  lawful  to  remove  them  on  the  address  of  both  houses  of 
parliament.  And  now  by  the  noble  improvements  in  the  law, 
by  the  statute  of  1  Geo.  3,  c.  23,  enacted  at  the  earnest  re- 
commendation of  the  king  himself  from  the  throne,  the  judges 
?ire  continued  in  their  offices  during  their  good  behaviour,  not- 
withstanding an;  demise  of  the  crown  (which  was  formerly 
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held  immediate]}-  to  vacate  their  scats),  and  their  full  .salaries 
are  abh(*luttly  coutinued  to  them  during  the  continuance  of  their 
conunissions. 

In  ciiminai  proceedings,  all  oft'ences  are  against  the  king; 
for  the  puhhc  being  an  invisible  body,  and  be  their  vi.sibie  repre* 
sentative,  ail  alfroats  to  tliat  body  arc  offences  againj^t  him  :  he 
is,  therefore,  the  proper  person  to  prosecute  ;  aud^  of  course, 
to  pardon.  i      «k  3 

'i  he  kin^  is  also  the  fountain  of  honor,  office,  and  privilegeflC 
Alt  degrees  of  title  arc  by  his  intmediate  grant.  From  the  same 
source  also  arises  the  prerogative  of  erecting  and  disposing  of 
olhces;  for  honors  and  othccs  are  in  their  nature  convertible 
and  synoniuioub.  t>pon  a  like  reason,  tlie  king  has  also  the 
prerogative  of  couferrir^  privileges  on  private  persons ;  such 
as  granting  place  or  precedence  to  any  of  his  subjects;  or  such 
as  ctuivcrinig  aliens,  or  persons  bom  out  of  his  dominions^ 
into  denizens ;  such  also  is  the  prerogative  of  erecting  corpo* 
rations. 

Anollier  light  in  which  the  laws  of  England  consider  the 
king,  is  as  the  arbiter  of  foreign  commerce ;  and  he  is  there- 
fore invested  with  the  prerogative  of  establishing  public  markcis 
and  fairs,  with  tlie  tolls  thereunto  belonging;  for  these  can 
onlv  be  si  t  up  by  virtue  of  the  king's  <;rant,  ur  by  long  and 
immemorial  usage  and  prescription,  which  prescriptions  serve 
as  grants;  of  regulating  weights  and  measures;  and  of  giving 
auihenticity  to  his  coin,  or  making  it  current  as  an  universal 
medium  of  trathc. 

Lastly,  the  king  is  considered  as  the  head  and  supreme  go« 
vernor  of  the  national  church  ;  and  in  virtue  of  this  authority^ 
lie  convenes,  prcrogueji,  rKStjain!<i,  and  dissolves  the  houses  of 
convocation.  I'l oni  this  prerogative  also  arises  the  king's  right 
of  nomination  to  vacant  bishoprics,  and  certain  other  eerie- 
siaslical  preferments.  As  the  head  uf  t'le  church  likewise,  the 
king  is  the  dernier  re<iort  in  all  ecclesiastical  causes;  an  appeal 
lying  ultimately  to  him  in  chancery  from  the  sentence  of  every 
ecclesiastical  judge  Cg). 

His  revenue. — 1  he  king's  revenue  is  either  ordinary  or  ex- 
traordinary. The  ordinary  revenue  is  that  which  has  sub- 
■isted  in  the  crown  time  immcmoriul ;  or  else  has  been  granted 
by  parliament  ui  exchange  for  some  heivditary  revenues  as  werq 
found  inconvenient  to  the  public.  l*he  extraordiuary  revenu^tf 
are  the  various  taxes  levied  by  pailiament. 

(c)  1  il-  Cgv.  c.  7. 
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Of  the  ordinary  revenue, 

1.  The  first  branch  of  this  revenue  is  the  custody  of  the 
temporalities,  or  those  lay  lands  and  tenements  which  belong  to 
the  sees  of  bishops.  "^I'hese^  on  the  vacancy  of  tire  see,  are  the 
property  of  the  king,  till  a  successor  is  appointed ;  but  by 
customary  indulgence,  this  revenue  is  reduced  to  njthin:i  ;  for 
how,  as  soon  as  the  new  bishop  is  confirmed,  he  receives  from 
the  king,  on  paying  homage,  thfe  temporalities  oi  the  see  un- 
touched. 

2.  Corrodies  is  a  privilege  atising  out  of  every  bishopric, 
which  authorises  the  king  to  send  one  of  his  chaplains  to  be 
maintained  by  the  bishop,  or  to  have  a  pension  allowtd  him 
till  the  bishop  promotes  him  to  a  benefice ;  but  this  is  now 
fallen  into  total  disuse :  it  is,  however,  still  due  of  eoumion 
^^ight,  and  no  prescription  will  discharge  it. 

3.  The  king  is  also  entitled  to  all  tythes  arising  in  extrat- 
parochial  places. 

4.  The  next  branch  of  the  king's  ordinary  revenue  consists 
in  the  first  fruits  and  tenths  of  all  ecclesiastical  preferments. 
But  by  the  statute  9.  Ann,  c.  11,  all  the  revenues  of  first 
fruits  and  tenths  are  vested  in  trustees  for  ever,  to  form  a  per- 
petual fund  for  the  augmentation  of  all  livings  under  50/. 
a  year;  which  has  been  further  regulated  by  the  subsequent 
statutes,  5  Anriy  c.  4  ;  6  Ann.  c.  27  j  1  Geo.  1,  st.  2,  c.  10  j 
S  Geo,  1,  c.  10. 

5.  The  fifth  branch  consists  of  the  rent  and  profit  of  the 
demesne  lands  of  the  crown,  which  were  either  the  share  re- 
served to  the  crown  at  the  original  distribution  of  landed  pro- 
perty, or  such  as  it  acquired  afterwards  by  forfeiture  or  other 
means;  these  are  divers  manors,  honors,  and  lordships,  many 
of  which  have  been  since  granted  aWay  to  private  persons. 

().  The  king  had  also  a  revenue  arising  from  military  te* 
nures,  which  arose  from  fines  which  were  paid  on  every  death 
or  marriage  of  the  tenant,  or  alienation  of  the  estate ;  but 
these,  together  with  the  advantages  of  purveyance  and  pre- 
emption, were  resigned  at  the  restoration  by  Charles  the  Se* 
cond;  and  in  lieu  thereof  the  parliament  settled  on  him,  his 
heirs,  and  successors  for  ever,  the  hereditary  excise  of  fifteen 
pence  per  barrel  on  all  beer  and  ale  sold  in  the  kingdom,  and 
a  proportionable  sum  for  other  spirituous  liquors. 

7.  A  seventh  branch  may  be  computed  to  have  arisen  from 
wine-licences;  but  this  revenue  was  abolished  by  the  30  Geo.Q., 
c.  19, and  7000/.  per  annum,  issuing  out  «f  the  new  stamp  duiies 
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imposed  on  wine-licences,  was  settled  on  the  crown  in  its 
«tead. 

8.  An  eighth  branch  of  the  ordinary  revenue  consists  priu- 
cipally  iu  amerciaiuents,  or  fines  levied  for  otf-ences  ai^ainst  the 
forest  laws.  But  few,  if  any,  courts  of  this  kind  have  bccu 
held  since  the  reign  of  Charlcii  the  I'irst. 

9-  A  ninlh  branch  arises  from  certain  fines  imposed  upon 
offtanders  in.  tl»«  courts  of  justice,  by  forfeitures  of  recog" 
nizances,  fines  upon  dcfauUers,  and  from  certain  fees  due  to 
the  crown  iu  a  variety  of  legal  matters  j  such  as  putting  the; 
great  seal  to  charters,  writs,  S:,c.;  but  these *liave  btjen  almost 
all  granted  out  to  private  persons  or  appropriated  to  pariicular 
uses,  so  that  very  little  of  them  comes  into  the  exchequer. 
All  future  grants  of  them,  however,  by  statute  1  jinn,  st.  ^, 
c.  7;  are  to  endure  for.  uo  longer  lime  thau  tire  prince's  lifi» 
«vho  grants  them. 

10.  A  tenth  part  of  the  king's  ordinary  revenue  is  the  right 
of  royal  fislr,  which  are  w  hale  and  sturgeon,  when  either  thrown 
iiihore,  or  caught  near  tlte  coast. 

H.  Another  maritime  revenue  is  that  of  shipwrecks;  but 
tliis  revenue  of  wrecks  is  frequently  grauK'd  out  to  lords  of 
.manors,, its  a  royal  franchise.  Uy  tlie  charter  of  Henry  the 
; Second,  if  any  thing  escape  alive  fiom  the  ship,  or  if  proof 
CUn  be  made  of  any  of  the  pro|>erty  of  any  of  the  goods  or 
lading  which  come  to  short",  they  shall  not  be  forfeited  as 
wreck.  I'lie  statute  further  ordaiua,  that  the  sheriff  of  the 
couuty  shall  be  bound  to  keep  the  gooiis  a  year  and  a  day,  tliat 
if  any  maii  can  prove  a  propeity  iu  them  in  his  own  right,  or 
iu  the  right  of  I  representation,  they  shall  be  restored  to  hitn 
without  delay ;  but  if  no  such  property  be  proved  within  that 
time,  they  then  shall  lielUej^iug's.  If  the  goods  are  of  a  pe- 
ii^hnble  nature,  the  shciift' may  sell  then),  and  the  money  shall 
be  huble  in  their  stead.     .     •. 

By  the  statute  C?  ilir/flp.  .*},  ^>  13,  if  any  ^hip  be  lost  on  the 
•hore,  and  tlie  goifdsf  come  to  land  (\\hicb  cannot,  say.s  tlie 
•tatttte,  be  culled  wreck),  they  shall  be  presently  dcliveicd  to 
the  nierchitn  n!y  a  reasonable  reward  to  iho.sc  that 

saved  and  I  .  ,  whicli  is  cutiilcd  salvage      Also  by 

the  cootmoD  i*\s,  jt  auv  ptrsons  (other  ihau  the  sherilf)  take 
any  goods  so  cnai  on  shore,  which  arc   not  legal  wreck,  the 
i  owners  might  have   a  commission  to  enquire  and  find  them 
.  out,  and  compel  them   to  niak«  rei<titution.     And   by  statute 
I'l  AnUf  St.  'i,  c.  Ib^  couiirmed  by  4  Gc9,  l,  c.  12^  in  order 
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to  assist  the  distressed,  and  to  prevent  the  scandalous  illegal 
practices  on  some  ot  our  sea-coasts,  it  is  enacted,  that  all  head 
officers  and  others,  of  towns  near  the  sea,  shall,  upon  appli- 
cation made  to  them,  summon  as  many  hands  as  are  necessary, 
and  send  ihem  to  the  relief  of  any  ship  in  distress,  on  pain  of 
forfeiting  lOO/.  and  in  case  of  assistance  given,  salvage  shall 
be  paid  by  the  owners,  to  be  assessed  by  three  neighbouring 
justices.  All  persons  that  secrete  any  goods  shall  forfeit  their 
treble  value :  and  if  they  wilfully  do  any  act  whereby  the  ship 
is  lost  or  destroyed,  by  making  holes  in  her,  sitealing  her 
pumps,  or  otherwise,  they  are  guilty  of  felony  without  benefit 
of  clergy.  Lastly,  by  the  statute  26  Geo.  2,  c.  19>  plunder- 
ing any  vessel  either  in  distress,  or  wrecked,  and  whether  any 
living  creature  be  aboard  or  not,  such  plundering.  Or  prevent- 
ing the  escape  of  any  person  endeavouring  to  save  his  life,  or 
wounding  with  intent  to  destroy  him,  or  putting  out  false  lights 
in  order  to  bring  any  vessel  into  danger,  are  all  declared  to  be 
capital  felonies ;  in  the  like  manner  as  the  destroying  of  trees, 
steeples,  or  other  stated  sea-marks,  is  punished  by  statute 
8  KHz.  c.  13,  with  a  forfeiture  of  lOO/.  or  outlawry.  More- 
over, by  the  statute  of  George  the  Second,  pilfering  any  goods 
cast  ashore  is  declared  to  be  petty  larceny. 

I'i.  Mines  of  gold  and  silver  also  are  a  branch  of  the 
royal  revenue,  originating  from  the  king's  prerogative  of 
coinage,  in  order  to  supply  him  with  materials.  But  by  the 
statutes  1  IV.  and  M.  c.  30,  and  5  W.  and  M.  c.  6,  no  niineS 
of  copper,  thi,  iron,  or  lead,  shall  be  looked  upon  as  royal 
mines,  notwithstanding  gold  or  silver  may  be  extracted  from 
them  in  any  quantities  ;  but  the  king,  or  persons  claiming 
royal  mines  under  his  authority,  may  have  the  ore  (other  than 
tin  ore  in  the  counties  of  Devon  and  Cornwall),  paying  for  the 
same  a  stated  price. 

13.  Treasure-trove  also,  which  is  any  money>  coin,  gold; 
silver,  plate,  or  buiiion,  found  hidden  in  the  earth,  or  other 
private  place,  the  owner  thereof  being  unknown,  belong  to 
the  king;  but  if  he  that  hid  it  be  known,  or  afterwards Tound 
cm,  the  owner  aud  not  the  king  is  entitled  to  it.  If  it  be 
found  in  the  sea,  or  upon  the  earth,  it  does  not  belong  to  the 
king  but  to  the  finder,  if  no  owner  appeal  s. 

14.  Waifs  also,  which  are  goodi  stolen  and  waived,  or 
thrown  away  by  the  thief  in  his  flight,  are  given  to  the  king, 
a",  a  punishment  upon  the  owner  for  not  himself  j)ursuing  the 
i«loo,  and  taking  away  his  goods  from  him. 

D  2  I^-.  Estravs. 
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15.  Estiay?,  or  such  valuable  animals  as  are  found  wancT*  r- 
ing  in  any  manor  or  iordt-hip,  and  no  man  knows  the  om  ner  of 
thrni,  are  gmn  to  the  king;  bul  now,  by  special  grant  of  the 
crown,  they  most  commonly  belong  to  tlje  lord  of  the  manor. 
Any  beast  may  be  an  estray  that  is  hy  nature  tame  or  reclaim- 
able,  and  in  which  there  is  a  valuable  property,  as  sheep,  oxen, 
rwine,  and  horses ;  but  do<>s,  cats,  and  animals,  ftnc  natnr/e, 
as  bears  or  wolves,  cannot  be  considered  as  estrays.  Swans 
also  may  be  cstray*.  but  not  any  other  fowl ;  whence  they  are 
»ai'd  to  be  royal  fowl. 

16.  The  next  branch  of  ordinary  revenue  consists  in  for- 
feiture of  lands  and  goods  for  offences;  and  deodands,  or 
'whatever  personal  chattel  is  the  immediate  cause  of  the  death 
of  any  reasonable  creature.  Where  a  thing  n(»t  in  motion,  i^ 
the  cau^e  of  a  man*s  death,  that  part  only  which  is  the  imme- 
diate caiise  is  forfeited;  as  if  a  man  be  climbing  up  the  wheel 
of  a  cart,  and  is  killed  by  fallmg  from  it,  the  wheel  alone  is  a 
deodand ;  but  wherever  the  thing  is  in  motion,  not  only 
that  pa»t  which  iinraediaicly  gives  the  wound  (as  the  wherl 
\\hich  runs  over  his  body),  but  all  things  which  move  with  it, 
and  hel[)  to  make  the  wound  more  dangerous  (as  the  cart  and 
loading  which  encrease  the  pressure  of  the  wheel),  are  for- 
feited. It  matters  not  whether  the  owner  were  concerned  in 
the  killing  or  not;  for  if  a  man  kills  another  with  my  sword, 
the  sword  is  forfeited  as  an  accursed  ihiiig.  No  deodands  are 
due  for  accidents  happening  upon  the  high  sea,  that  being  out 
of  the  jurisdiction  of  the  common  law:  but  if  a  man  falls  from 
a  boat  or  ship  in  fresh  water,  it  has  been  said,  that  the  ve$- 
Kel  and  cargo  are,  in  strictness  of  a  law,  a  deodand.  Bnt 
juries  have  of  late  very  frequently  taken  upon  themselves  to 
mitigate  those  forfeitures,  by  liiuling  some  trifling  thing,  or 
part  of  an  i-ntire  thing,  to  have  been  the  occasion  of  the  death. 
And  in  such  cases,  though  the  finding  of  the  jury  be  hardly 
warranted  by  law,  the  court  of  king's  bench  has  generally  re- 
fused to  interfere  on  behalf  of  the  lord  of  the  franchise,  to  as- 
sert so  unequitable  u  claim. 

il .  l:)scheats  of  land,  which  happen  upon  the  difect  of  heirs 
to  succeed  to  the  inheritance,  form  also  parts  of  the  king's  or- 
dinary revenue. 

18.  'I'hc  last  branch  consists  in  the  ctistody  of  idiots  and 
lunatics.  The  custody  of  t>uch  persons  and  their  lands  is  given 
to  tlie  king,  both  by  common  law,  as  the  general  conservator 
of  Jiis  people,  and  by  the  statute  of    17   Kdw.  2.  c.  9»   in 

order 
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order  to  prevent  tliem  from  wasting  their  estates,  and  reducing 
themselves  and  heirs  to  poverty  and  distress.  The  statute  di- 
rects, that  the  king  shall  have  ward  of  natural  fools,  taking 
the  profits  without  waste  or  destruction,  and  shall  find  them 
necessaries;  a)id  after  the  death  of  such  idiots,  he  shall  render 
the  estate  to  the  heirs.  The  king  is  also  tlie  guardian  of  lu- 
natics, as  well  as  of  idiots,  but  to  a  very  different  purpose. 
For  the  law  always  imagines,  that  the  misfortune  of  lunacy 
may  be  removed  ;  and  therefore  only  constitutes  the  crown  a 
trustee  to  protect  their  pro}XTty,  and  account  to  them  for  all 
profits  received,  if  they  recover,  or  after  their  decease  to  theii 
representatives:   17  ^dis.  3,  c.  10. 

But  these  revenues,  which  constituted  the  proper  patrimony 
of  the  crown,  being  got  into  the  hands  of  private  subjects,  it 
became  necessary  that  private  contributions  should  supply  the 
public  service;  and  these  contributions  or  parliamentary  grants, 
which  are  usually  called  by  the  name  of  aids,  subsidies,  and 
supplies,  form  the  extraordinary  revenues  of  the  crown,  and 
consist  in,  I.  The  land  and  assessed  taxes.  'I.  The  malt  tax. 
3.  'Die  customs.  4.  The  excise  duties.  5.  The  salt  duties. 
6".  The  postage  of  letters.  7.  The  stamp  duties.  8.  The 
duties  on  houses  and  windows.  9-  Coach  licenses.  10.  The 
duties  on  offices  and  persons.  11.  Duties  on  servants.  1 2. 
Lottery  licences.  \^.  Hawkers  aud  pedlars'  licences.  14. 
The  income  duty. 

The  neat  produce  of  these  several  branches  of  the  revenue 
are  appropriated  first,  and  principally,  to  the  payment  of  the 
national  debt.  The  national  debt  arises  by  borrowing  such 
sums  of  money  as  government  may  require  for  the  current 
service  of  the  state^  laying  taxes  upon  the  subject  sufficient  to 
pay  the  interest  of  the  sums  so  borrowed,  and  converting 
the  principal  debt  into  a  new  species  of  property,  tranferrabJe 
from  one  man  to  anolhei",  at  any  time,  and  ia  any  quantity. 
To  pay  the  interests  of  the  national  debt,  the  extraordinary 
revenues  just  now  enumerated,  excepting  the  land  and  malt 
tax,  are  in  the  first  place  mortgaged  and  made  pejpetual,  but 
redeemable  by  parliament  on  paying  off  th^  capital.  The 
respective  produces  of  the  several  taxes  were  originally  sepa- 
rate and  distinct  funds  ;  being  securities  for  the  sums  advanced 
on  each  several  tax,  and  for  them  only,  i^ut  it  becnime  ne- 
cessary, in  order  to  avoid  confusion,  as  they  multiplied  yearly, 
to  reduce  the  number  of  these  sejiarate  fimds  b^'*inixing  and 
blending  them  together;  so  that  there  are  now  Only  three  ca- 
pital funds  of  any  acconnt,  viz.  the  Aggregate  Pund,  and  the 
6  Genera. 
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General  Fund,  so  calltd  from  such  union  and  addition ;  an<^ 
the  South  Sea  Fund ;  being  the  produce  of  the  taxes  ap[)ro- 
|)riated  to  pay  ihe  interest  of  such  nart  of  the  national  debt  as 
t\as  advanced  by  that  oon'.pany  and  its  annuitants;  whereby 
the  separate  funds,  vhich  wire  thus  united,  are  become  mutual 
securities  for  each  other ;  and  the  whole  produce  of  them, 
thus  aggregated,  liable  to  pay  sucli  interest  or  annuities  as 
Mere  formerly  charged  upon  each  disthict  fund :  the  faith  of 
the  legislature  beujg  moreover  engaged  to  supply  any  casual 
deficiencies: 

The  customs,  excises,  nnd  other  taxes,  however,  which  are 
to  support  those  funds,  dcperding  on  contingencies,  upon  ex- 
ports, imports,  and  consumptions,  must  necessarily  be  of  a 
very  uncertain  amount;  but  they  have  always  been  considerably 
wore  than  was  sufhcient  to  answer  the  charge  upon  them. 
Tlie  surpltisses,  theiefore,  of  the  three  great  national  fimds, 
the  Aggregate,  General,  ind  South  Sea  Funds,  over  and  above 
the  inti-rest  charged  upoti  ihem,  are  directed  by  S  Geo.  I.e.  7. 
to  be  carried  together,  and  to  attend  the  disposition  of  parlia- 
ment, and  are  u^ially  denominated  the  Sinking  Fund,  because 
originally  destined  to  lo\>er  and  snik  the  national  debt.  To 
this  have  been  since  added  many  entire  duties,  granted  in  sub- 
sequent years,  and  ihc  annual  interest  on  the  sums  borrowed 
on  their  respective  credits  is  charged  on  and  payable  out  of  the 
produce  of  the  Sinking  Fund.  By  the  '2fi  Geo.  3.  c.  3 1 .  the  sum 
of  1,600,(XX)/.  is  annually  vested  nnalienably  in  commissioners, 
for  the  reduction  of  the  national  debt.  And  by  the  32  Geo.  3, 
c.  ^.3.  it  is  provided,  that  upon  all  future  loans  which  are  not  to 
te  paid  off  within  forty- live  years,  one  per  cent,  shall  be  aimually 
appropriated  for  their  reduction.  By  the  "3  Geo.  3.  c.  22.  an 
addititJi.al  grant  of  COO/KK)/.  was  made  for  the  same  purpose, 
trhich  has  suue  been  nnnuatty  renewed. 

'But  bf'fore  any  part  of  the  Aggregate  Fund  (the  surplusses 
vherrof  arfe  one  of  the  chief  ingredients  that  fornj  the  Sink- 
ing Fund)  can  be  applied  to  diminish  the  principal  of  the 
natiojial  debt,  it  tlands  mortgaged  by  parliament  to  raise  an 
annual  sum  for  the  mair.lcnaiice  of  the  king's  houshold  and  the 
civil  list.  For  this  purpose  the  produce  of  certain  branches  of 
the  excise  ai.d  customs,  ihe  j)ost  duly,  the  duty  on  wine  li- 
cences, the  revenues  ot  the  remaining  crown  lands,  the  profits 
flfisinu;  from  courts  of  justice,  (\\jiiich  articles  incliide  all  the 
hereditary  revenues  of  the  crown,)  and  also  a  clear  annuity  of 
i<JO,0()o/,  in  money,  were  .settled  on  the  king  for  lite,  condi- 
^ued,  that  if  they  did  i;'>t  amount  annually  to  bOO,000/.  the 
'   '"  ^  parliament 
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parliament  would  make  up  the  deficiency.  But  his  present 
majesty  having  signified  his  consent,,  that  his  own  hereditary 
revenues  might  be  so  disposed  of  as  might  best  conduce  to  the 
utilil)'  and  satisfaction  of  the  public ;  and  having  accepted  the 
Sinn  of  800,000/.  per  annum  for  the  support  of  his  civil  list, 
the  said  hereditary  and  other  revenues  are  now  carried  into 
and  made  a  part  of  the  Aggregate  Fund ;  and  the  Aggregate 
Fund  is  charged  with  the  payment  of  the  whole  aniuiity  to  the 
cro«  n  of  800,000/.  But  this  being  found  insufficient,  was, 
in  1777,  increased  to  900,000/.  to  which,  by  the  44  Geo.  3. 
c.  80.  an  additional  G0,000/.  a  year  was  added. 

The  expences  defrayed  by  the  civil  list  are,  those  which  in 
any  shape  relate  to  civil  government,  as  the  expences  of  the 
household,  all  salaries  to  officers  of  state,  to  the  judges,  and 
every  of  the  servants;  the  appointments  to  foreign  anibas-i 
sadors,  the  maintenance  of  the  queen  and  the  royal  family, 
the  king's  private  expences,  or  the  privy  purse;  and  other  very 
numerous  outgoings,  as  secret  service  money,  pensions,  and 
other  bounties,  which  sometimes  have  so  far  exceeded  the  re- 
venues appointed  for  that  purpose,  that  application  has  been 
made  to  parliament  to  discharge  the  debts  contracted  on  the 
civil  list'(/0« 


CHAP.  III. 

Of  the  Subject, 

THE  most  obvious  division  of  the  people  is  into  aliens 
and  natural- born  subjects.  Natural-born  subjects  are  such  as 
are  born  within  the  ciominions  of  the  crown  of  England,  that 
is,  within  the  allegiance  of  the  king :  and  aliens  are  such  as  are 
born  out  of  it.  Allegiance  is  the  tie  or  ligamen  which  binds 
the  subject  to  the  king,  in  return  for  that  protection  which  the 
king  affords  the  subject.  The  ancient  oath  of  allegiance  con- 
tained a  promise  "  to  be  true  and  failhfid  to  the  king  and  his 
heirs,  and  truth  and  faith  to  bear  of  life  and  limb,  and  ter- 
rene honour,  and  not  to  know  or  hear  of  any  ill  or  damage  in- 
tended him,  without  defending  him  therefrom. '  But  at  the 
revolution  the  terms  of  this  oath  were  altered;  the  subject 
uwily  promising,  "  that  he  will  be  faithful  and  bear  true  alle- 

{b)  I  K.  C«m.  c.  8; 
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glance  to  the  king,"  without  mentioning  "  his  lieirs,"  or  spc- 
cifviog  in  the  least  wherein  ihut  allegiance  consists.  The  oalfi 
of  euprcmacy  is  principally  calculated  us  a  renunciation  o( 
the  pope's  pretemled  auihoriiy ;  and  the  oath  t)f  abjuration  very 
simply  suppiicij  the  loose  and  general  texture  of  the  oath  of 
allegiance.  This  oath  must  be  taken  by  all  persons  in  any 
office,  trust,  or  emplojirjent;  and  may  be  tendered  by  two  jus^ 
ticea  of  the  peace  lo  any  per.s<«i  whom  they  shall  suspect  of 
disaffection.  And  the  oath  of  alligiance  may  be  tendered  t(^ 
all  persons  above  ihe  age  of  twelve  years,  whether  natives,  deni- 
zens, or  aliens,  either  in  the  courjt  leet,  or  m  the  s»herifts' 
toum.  But  besides  these  express  engagements,  the  )aw  also 
holds,  that  there  is  an  implied,  original,  and  virtual  allegiance 
owing  from  every  subject  to  his  sovereign,  antecedently  t  >  any 
express  promise,  and  although  the  subject  never  swore  uny 
faith  or  allegiance  m  form.  Allegiance,  both  express  and 
implied,  is  distinguished  into  two  species,  the  one  nutuial,  the 
other  local.  Natural  allegiance  is  such  as  is  due  from  all  men 
born  within  the  king's  dominions,  immediately  upon  tlieir  birth; 
for  itnmediattly  upon  their  birth  they  are  under  the  king's 
protcctifm;  and  this  allegiance  cannot  be  forfeited,  cancelled, 
or  altered  by  any  change  of  time,  place,  or  circumstance ; 
nor  by  any  thing  but  by  the  united  concurrence  of  the  legisla- 
ture. An  Englishman  who  removes  to  I'^rauce  or  to  China, 
continues  the  Uarned  coinmeutator,  owes  the  same  allegiance 
to  the  king  of  England  there  as  at  home,  and  twenty  years 
hence  as  well  as  now ;  for  it  is  a  principle  of  universal  law, 
that  the  natural-born  subject  of  one  prince  cannot,  by  any  act 
of  his  own,  put  off  or  discharge  his  natural  allegiance,  with- 
out the  coticurrent  act  of  that  prince  to  whom  it  \\;i^  iirsf  ilii»>. 


CHAP.  IV. 

Of  the  Liberty  of  t/ic  Subject, 

THE  absolute  rights  of  every  Englishman,  (which  taken  in 
a  political  and  extensive  sense,  arc  usually  culled  their  liber- 
ties,) !is  ihcy  are  founded  on  nature  and  rea.«ou,  so  they  arc 
coeval  with  our  form  of  government,  though  subject  at  times 
to  fluctuate  and  change  ;  their  establishment,  exce  lent  as  it 
m,  being  still  hnuian.  At  some  times  we  have  sceu  them  de- 
pressed 
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pressed  by  overbearing  and  tyrannical  princes :  at  others,  so 
luxuriant  as  evew  to  tend  lo  anarchy,  a  uoise  state  than  tyranny 
itseit ;  as  any  goveromeiit  is  bettei  than  none  at  all.  But  the 
vigour  of  our  tVee  coniiiiution  has  always  delivered  the  nation 
from  tlu'se  embarrassments;  and  as  soon  as  tiie  convulsions 
^consequent  on  tlie  struggle  have  been  over,  the  balance  of  our 
rights  and  liberties  has  settled  to  its  proper  level;  and  their 
fundamental  articles  have  been,  from  time  to  time,  asserted 
in  parliament  as  otten  as  they  *ere  thought  to  be  in  danger. 

Fiist,  by  ibe  great  charier  of  liberties,  which  was  obtained, 
♦word  n\  hand,  from  King  John;  and  afterwards,  with  some  alte- 
rations, confirmed  in  parliament  by  King  Henry  the  Third,  his 
son ;  which  charter  contained  very  few  new  grants,  but,  as  Sir  Ed^ 
ward  Coke  observes,  (2  jlust.  Proi;m.)  was  for  the  most  part  de- 
clacatory  of  the  principal  grovmds  of  the  fundamental  laws  of 
J£ngland.  Afterwaids  by  the  statute  called  Conjirmatio  Car- 
ta) um,  (25  Ed.  I.)  whereby  the  great  charter  is  directed  to 
be  allowed  as  the  common  law* :  all  judgments  contrary  to  it 
are  declared  void ;  copies  of  it  are  ordered  to  be  sent  to  all 
cathedral  churches,  and  read  tw  ice  a  year  to  the  people ;  and 
sentence  of  excommunication  is  directed  to  be  as  constantly 
denounced  against  all  those  who  by  word,  deed,  or  counsel, 
act  contrary  thereto,  or  in  any  degree  infringe  it.  Next,  by 
A  multitude  of  corroborating  statutes  from  Edw.  I .  to  Hen.  4. 
of  which  the  following  are  the  most  forcible. 

Stat.  25  Eddi-.  3.  st.  5.  c.  4.  None  shall  be  taken  by  pe- 
tition or  suggestion  made  to  the  king  or  his  council,  unless  it 
he  by  indictment  of  lawful  people  of  the  neighbourhood,  ox 
by  process  made  by  writ  original  at  the  common  law.  And 
none  shall  be  put  out  of  his  franchise  or  freehold,  unless  be 
be  duly  brought  to  answer,  and  forejudged  by  course  of  law  : 
lad  if  any  thing  be  done  to  the  contrary,  it  shall  be  redressed. 

Stat.  4'ii  Ed(X).  S.  c.  3.  JSo  man  shall  be  put  to  answer 
without  presentment  before  justices,  or  matter  of  record  of 
due  process,  or  writ  original,  according  to  the  ancient  law  of 
the  land.  And  if  any  thing  be  done  to  iiie  contrary,  -it  ehall 
be  void  in  law,  and  held  for  error. 

After  a  long  inlox^al  these  liberties  were  still  further  con- 
^rmed  by  the  Petition  of  liight,  which  was  a  parliamentary 
declaration  of  the  hberlies  of  the  people,  assented  to  by  King 
Charles  the  First,  in  the  begiiming  of  his  reign.  'J'his  was 
closely  followed  by  the  still  more  ample  concessions  made  by 
that  unfortunate  priaco  to  his  parliaxaent  (particularly  the  dis- 
siiiuuyxi  of  the  »tar-diia«aber,  hf  «»Ut.  16  Car.  I.  c.  10.)  be- 
fore 
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fore  the  fatal  rupture  between  them;  and  bv  many  salutary 
laws,  partkriilarly  the  Habeaa  Cor})us  Act,  passed  under  King 
Charles  the  Second.   >  ., ;  ' 

To  these  .succeeded  the  Bill  of  Rights,  or  declaration  deli- 
Tcred  by  the  lords  and  commons  to  the  Prince  and  Princess  of 
Orai»ge,  Febi  uai  y  1 3th,  1 688,  and  afterw  ards  enacted  in  par- 
liament w hen  ihey  became  king  and  queen ;  Mhich  is  as  fol- 
lows : 

Stat.  1  W.  and  iV/  st.  2.  c.  2.  s.  1.  \Miereas  tlie  lords 
spiritml  and  temporal,  and  commons,  assembled  at  Westmin- 
ster, itprescutnig  all  the  estates  of  the  people  of  this  realm, 
di<l,  upon  the  13th  of  February,  16S8,  present  unto  their 
iDajeslies,  then  Prince  and  Princess  of  Orange,  a  declaration, 
coi  *aiuing  that 

'ihe  said  1«  ••itual  and  temporal,  and  commons,  being 

assen^blk-d  in  a  f»  free  represientative  of  this  nation,  for 

viiidtcatut^  tbeir  an*  in   rights  and  liberties,  declare. 

That  tlie  pretentJed  pw^^er  of  suspendin):;  laws,  or  the  rx«5- 
cution  of  la\^s,  by  regal  authority,  without  consent  of  parlia- 
ment, is  illegal. 

That  the  pretended  power  of  dispensing  with  laws,  or  the 
eiiecuuoii  ol  laws,  by  regal  authority,  us  it  1ms  been  assumed 
jind  ( xercistd  of  luie,  is  illegal. 

Ihat  the  copu.iission  for  erecting  the  late  court  of  commis. 
no!Kus  of  tcclc&ia^tical  causes,  and  other  commissions  and 
coi:.cs  ot  a  like  nature,  arc  illogal  and  pernicious. 

'i  hat  levying  money  for  or  to  the  ust*  <.f  the  crown,  by  pref- 
Iciice  of  prerogat'vc,  without  grant  of  paihament,  for  longw 
time,  or  in  other  maniier  than  the  same  is  or  shall  be  granted, 
•  js  iilegal. 

That  it  is  the  right  of  the  subjects  to  petition  the  king; 
and  all  commitments  and  prosecutions  for  such  petitioning,  are 
illegal. 

That  the  raising  or  keeping  a  standing  army  within  the 
Ihigdom  in  time  of  peace,  unless  it  be  with  consent  of  par- 
liament, is  against  law. 

That  the  sul))i'cts  who  are  protestants  may  have  arms  for 
their  defence  suitable  to  their  conditions,  and  as  allowed  by 
law. 

lliat  election  of  members  of  parliament  ought  to  be  free. 

That  the  freedom  of  speech,  and  ilebates  or  proceedings  in 
pailiamcnt,  ou^ht  not  to  be  impeached  or  questioned  iu  auy 
couit  or  pli^ce  out  of  p;u'liamvut«  . 

•niat 
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That  excessu'e  bail  ought  not  to  be  required,  nor  excessive 
fines  imposed,  nor  cruel  and  unusual  punishments  inflicted. 

That  jurors  ought  to  be  duly  impannelled  and  returned,  and 
jurors  who  pass  upon  men  in  high  treason  ought  to  be  free- 
holders. 

That  all  grants  and  promises  of  fines  and  forfeitures  of  par- 
ticular persons  before  conviction  are  illegal  and  void. 

And  for  redress  of  all  grievances,  and  for  the  amendment, 
strengthening,  and  preserving  of  the  laws,  parliaments  ought  to 
be  held  frequently. 

And  they  do  claim,  demand  and  insist  upon  all  and  singular 
the  premises,  as  their  undoubted  rights  and  liberties ;  and  that 
no  declarations,  judgments,  doings,  or  proceedings  to  the  pre- 
judice of  the  people  in  any  of  the  said  premises,  ought  in  any- 
wise to  be  drawn  hereafter  into  consequence  or  example. 

All  and  singular  the  rights  and  liberties  asserted  and  claimed 
in  the  said  declaration  are  the  true,  ancient,  and  indubitable 
rights  and  liberties  of  the  people  of  this  kingdom,  and  so  shall 
be  esteemed,  allowed,  and  adjudged,  and  taken  to  be ;  and  all 
the  particulars  aforesaid  shall  be  tirmly  holden  as  they  are  ex* 
pressed  in  the  said  declaration ;  and  all  officers  shall  serve  their 
niajesties  according  to  the  same  in  all  times  to  come.     s.  ^6. 

No  dispensation  by  7ion  obstante  of  any  statute  shall  be  al- 
lowed, except  a  dispensation  be  allowed  in  such  statute;  and 
except  in  such  cases  as  shall  be  specially  provided  for  during 
this  session  of  parliament,     s.  12.      ' 

No  charter  granted  before  the  23d  of  October,  l689j  shall 
be  invalidated  by  this  act,  but  shall  remain  of  the  same  force 
as  if  this  act  had  never  been  made.     s.  13. 

Lastly,  these  liberties  were  again  asserted  at  the  commence- 
ment of  the  present  century  in  the  Act  of  Settlement,  (stat. 
12  and  13  ff.  3.  c.  2.),  whereby  the  crown  was  limited  to  hjs 
present  majesty's  illustrious  house;  and  some  new  provisions 
were  added  at  the  same  fortunate  a3ra,  for  better  securing  our 
religion,  laws,  and  liberties,  which  the  statute  declares  to  be 
•^^the  birth-right  of  the  people  of  England,"  accoiding  to  the 
aiicient  doctrine  of  the  common  law. 

Thus  much  for  the  declaration  of  our  rights  and  liberties. 
The  rights  themselves,  thus  defined  by  these  several  statutes, 
consist  in  a  number  of  private  immunities,  which  will  appear, 
from  what  has  been  premised,  to  be  indeed  no  other  than  either 
that  residuum  of  natural  liberty  which  is  not  lequired  by  the 
laws  of  society  to  be  sacrifited  to  public  convenience;  or  else 
thojje  civil  privileges  which  society  has  engaged  to  provide  in 
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lieu  of  the  natural  liberties  so  given  up  by  individuali>.  These, 
therefore,  were  formerly  either  by  inlieritance  or  purchase,  the 
rights  of  mankind ;  but  in  roost  other  countries  of  the  woHd, 
being  now  more  or  less  debased  or  destroyed,  they  at  present 
may  be  said  to  remain,  in  a  peculiar  and  emphalical  ujanucr^ 
tlie  rights  of  the  people  of  England. 

These  rights  may  be  reduced  to  three  principal  and  pri- 
mary articles;  1.  The  right  of  personal  security;  2.  The 
right  of  personal  liberty ;  and  3.  The  right  of  private  pro- 
perty. 

As  there  is  no  other  known  method  of  compulsion,  or  of 
abridging  man's  natural  free  will,  but  by  an  inf.ingement  or 
diminution  of  one  or  other  of  these  important  rights,  the  pre- 
servation of  these,  inviolate,  niay  justly  be  said  to  include  the 
preservation  of  our  civil  immunities  in  their  largest  and  most 
extensive  sense. 

The  right  of  personal  security  consists  in  a  person's  legal 
and  uninterrupted  enjoyment  of  his  life,  his  limbs,  his  body, 
his  health,  and  his  reputation.  The  enjoyment  of  this  right 
is  secured  to  every  subject  by  the  various  laws  made  for  ti>e 
punishment  of  those  injuries,  by  which  it  is  any  way  vio- 
lated. 

life,  however,  may,  by  the  divine  permission,  be  frequently 
forfeited  for  the  breach  of  those  laws  of  society  which  arc 
enforced  by  the  sanction  of  capital  punishments.  On  this  sub- 
ject it  is  sufficient  at  present  to  observe,  that  whenever  tlu; 
constitution  of  a  state  vests  in  any  man,  or  body  of  men,  a 
power  of  destroying,  at  pleasure,  witliout  the  direction  of  the 
laws,  the  lives  or  members  of  the  subject,  such  constitution  is 
in  the  highest  degree  tyrannical;  and  that  whenever  any  laws 
direct  such  destrudion  for  light  and  trivial  causes,  such  \w>% 
are  likewise  tyrannical,  though  in  an  inieriur  degree  ;  because 
here  the  subject  is  aware  of  the  danger  he  is  exposed  to,  and 
may,  by  prutlent  cuuttou,  provide  against  it.  The  statute  law 
of  England  does  iheretore  very  seldom,  and  the  connnon  law 
docs  never,  infiict  punishment  extending  to  life  or  limb,  un- 
less upon  the  highest  necessity ;  and  the  constitution  is  un  utter 
stranger  to  any  arbitrary  power  of  killing  or  niaimiug  the 
subject  without  the  express  warrant  of  law.  Hie  words  of  the 
(»reat  Ciiarter,  c.  29,  are  *'  No  freeman  shall  be  taken,  im- 
prisoiwd,  or  any  way  destroyed,  unless  by  the  lawful  judge- 
ment of  his  peers,  or  by  the  law  of  the  lantl."  Which  word*, 
"  any  way  tlostroyed,"  atcordii.'^'  to  Lord  Coke,  include  a 
prohibiiion  nut  only  of  killioig  or  maiming^  but  also  of  tor- 
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Ruing  (to  which  our  laws  are  strangers),  and  of  every  oppres- 
sion by  colour  of  an  illegal  authority.  And  it  is  enacted  by 
Stat.  5  Edw.  3,  c.  9,  that  no  man  shall  be  attached  by  any 
accusation,  nor  forejudged  of  life  or  limb,  nor  .shall  his  lands 
and  goods  be  seized  into  the  king's  hands  contrary  to  the  Great 
Charter,  and  the  law  of  the  land.  And  again  by  stat.  '28 
EdK\  3,  c.  3,  that  no  man  shall  be  put  to  death  without 
being  brought  to  answer  by  due  process  of  law. 

■^flie  right  of  personal  lil)erty  consists  in  the  power  of 
loco -motion,  of  changing  situation,  or  moving  one's  person 
to  whatsoever  place  one's  own  inclination  may  direct ;  witli- 
out  imprisonment  or  restrahit,  unless  by  due  course  of  law. 
By  \Q  Car.  1,  c.  10,  if  any  person  be  restrained  of  his  li- 
berty, by  order  or  decree  of  any  illegal  court,  or  by  the  com- 
mand of  the  king's  majesty  in  person,  or  by  warrant  of  the^ 
council  board,  he  shall,  upon  demand  of  his  counsel,  have  a 
writ  of  habeas  corpus  to  bring  his  body  before  the  court  of 
King's  Bench,  or  Common  Pleas,  who  shall  determine  whe- 
ther the  cause  of  his  commitment  be  just,  and  thereupon  do 
as  to  justice  shall  appertain.  And  by  the  Habeas  Corpus 
act,  31  Car.  2,  c.  2,  a  prisoner  may  have  a  habeas  corpus 
from  any  judge  in  the  vacation,  returnable  immediately 
(unless  committed  for  treason  or  felony,  plainly  and  specially 
expressed  in  the  warrant);  and  upon  his  being  brought  up, 
such  judge  shall  discharge  him  upon  bail  (if  the  offence  be 
bailable),  to  appear  at  the  next  ensuing  court  where  the  of- 
fence is  cognizable:  and  all  peisons  committed  for  treason  or 
felony,  who  shall  petition  in  open  court,  the  first  week  of 
the  term,  or  the  first  day  of  the  sessions  after  such  commit- 
jnent,  to  be  brought  to  trial,  and  who  shall  not  be  indicted 
s^me  time  in  such  term  or  session,  shall,  upon  motion  the 
last  day  of  the  term  or  session,  be  let  out  upon  bail,  unless 
it  appear  upon  oath,  that  the  king's  witnesses  could  not  be 
produced  that  term  or  session  ;  and  if  such  persons,  upon  such 
prayer,  shall  not  be  indicted  and  tried  the  second  term  or 
session  after  commitment,  they  shall  be  discharged.  And, 
lest  this  act  should  be  evaded  by  demanding  uineasonable  bail 
or  sureties  for  the  prisoner's  appearance,  it  is  delared  by  1  IV, 
and  M.  St.  '2,  c.  2,  that  excessive  bail  shall  not  be  required. 

^I'he  confinement  of  the  person  in  anv  wise  is  an  imprison- 
ment :  so  that  keeping  a  man  against  his  will  in  a  private 
house,  putting  him  in  the  stocks,  arresting  or  forcibly  detain- 
ing him  in  the  street,  is  an  imprisonment.  The  law  favourg 
liberty^  and  gives  an  actioa  of  trespass  for  false   imprison- 
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ment,  to  recover  damages ;  wliich,  on  serious  occasions,  is  in 
general  very  high  and  exemplary. 

The  king  cannot  send  any  subject  out  of  England  against 
liis  will,  to  serve  him  out  of  England,  not  even  into  Ireland 
as  Lord  Lieutenant  ihe re, for  that  svouKi  be  banishment,  which 
none  but  the  legislature  can  iuHict;  except  in  the  singular  in- 
stance of  pressing  sailors,  uj>on  urgent  necessity,  in  time  of 
war.  But  the  king,  by  his  royal  prerogative,  may  issue  out 
his  writ  ue  exeat  regnuin,  and  prohibit  any  of  his  subjects 
from  going  into  foreign  parts  without  licetice ;  for  this  also 
may  be  necessary  for  the  public  service  and  safeguard  of  the 
commonwealth.  The  law,  indeed,  so  nnich  discourages  un- 
lawful confinement,  that  if  a  nnni  is  under  dui  ess  of  imprison- 
ment until  he  seals  a  bond,  or  the  like,  he  may  allege  this 
duress,  and  avoid  the  extorted  bond.  To  make  imprisonment 
lawful,  it  nuist  be  either  by  process  from  the  coHrts  of  judi- 
cature, or  by  warrant  from  some  Irgal  ofticcr,  having  autho- 
rity to  commit  to  prison ;  which  warrant  must  be  in  writing, 
under  the  hand  and  ^eal  of  the  n^agisirate,  and  express  the  causes 
of  commitment,  in  order  to  be  examined  into,  if  necessary, 
upon  a  haheuii  corpus ;  for  if  there  be  no  cause  expressed,  the 
Jailer  is  not  bound  to  detain  the  prisoner. 

The  absolute  right  of  property  inherent  in  every  English- 
mau.  consists  m  the  free  use,  enjoyment,  and  dis|)Osal  of  all 
his  acquisitions,  without  any  controul  or  diminution,  save 
only  by  the  laws  of  the  land.  The  origin  of  private  property 
is  probably  founded  in  nature;  but  certainly  tlte  nioditi cations 
under  which  we  at  present  find  it,  the  method  of  conserving 
it  in  the  present  owner,  and  of  truuslating  it  from  man  to  man, 
are  entirely  derived  from  society  ;  aud  are  some  of  those  ciyil 
advantagei^,  in  exchange  for  which  every  individual  has  re- 
signed a  pait  of  Jiis  natural  l.berty.  7  he  laws  of  England 
are,  therefore,  in  pomt  of  honour  and  justice,  extremely 
watchful  in  ascertaining  an<l  protecting  this  right.  Upon 
lliis  principle  tlie  Great  Charter,  c.  'jy,  has  declared,  that 
no  freeman  shall  be  disseised  or  divested  of  his  freehold,  or 
of  hiS  liberties  or  t'rvo  customs,  or  be  oatlawcd,  or  banished, 
or  oihei  wise  destroyed,  but  by  the.  judgment  of  his  peers,  or 
by  the  law  of  the  luad.  And  by  a  variety  of  ancient  statutes 
it  is  enacted,  tliat  no  man's  lands  or  goods  shall  be  seized  into 
the  king'>i  hamis,  against  the  Orvat  Charter  and  the  law  of 
the  land:  and  that  no  man  shall  be  disinherited,  n»r  put  out 
vi  his  fiunvhiscs,  unless  he  be  duly  brought  to  answ  er  and  be 
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forejuciged  by  course  of  law ;  and  if  any  tiling  done  to  the 
contrary,  it  shall  be  redressed  and  holden  for  none. 

So  great,  moreover,  is  the  regard  of  the  law  for  private 
property,  that  it  will  not  authorise  the  least  violation  of  it :  no, 
not  even  for  the  general  good  of  the  whole  coniniunity.  la 
instances,  where  the  property  of  an  individual  is  necessary  to 
be  obtained  for  the  accommodation  of  the  public,  as  in  the 
case  of  enlarging  and  turning  highways,  all  that  the  legislature 
does,  is  to  oblige  the  owner  to  alienate  his  possessions  for  a 
reasonable  price  ;  and  even  this  is  an  exertion  oi  power  in- 
dulged with  caution,  and  which  none  but  the  legislature,  or 
those  acting  under  their  immediate  direction,  can  perform.  .    ■' 

Another  effect  of  this  right  of  private  property  is,  that  no 
subject  of  England  can  be  constrained  to  pay  any  aids  or  taxes, 
even  for  the  defence  of  the  realm,  or  the  support  of  the  go- 
vennent,  but  such  as  are  imposed  by  his  own  consent,  or  that 
of  his  representatives  in  parliament.  By  stat.  0.5  Edw.  I, 
c.  5,  6,  it  is  provided  that  the  king  shall  not  take  any  aids  or 
tasks,  but  by  the  common  assent  of  the  realm.  And  what 
that  common  assent  is,  is  more  fully  explained  by  stat.  Ii4, 
JEdzv.  1,  St.  4,  c.  1,  which  enacts,  that  no  talliage  or  aid  shall 
be  taken,  without  the  assent  of  the  archbishops,  bishops, 
earls,  barons,  knights,  burgesses,  and  otlier  freemen  of  the, 
land:  and  again  by  stat.  lA  Edw,o,  st.  2,  c.  1,  the  prelates, 
earls,  barons,  and  commons^  citizens,  burgesses,  and  mer- 
chants, shall  not  be  charged  to  make  any  aid,  if  it  be  not 
by  the  common  assent  of  the  great  men  and  commons  in  par- 
liament. And  as  tliis  fundamental  law  had  been  shamefully 
evaded  under  many  preceding  princes,  by  compulsive  loans  and 
benevolences,  extorted  without  a  real  and  voluntary  consent, 
it  was  made  an  article  of  the  Petition  of  Right,  3  Car.  1,  that 
no  man  shall  be  compelled  to  yield  any  giit,  l6an,  or  bene- 
volence, tax,  or  such  like  charge,  without  common  consent 
by  act  of  parliament.  And,  lastly,  by  the  Bill  of  Rights, 
stat.  1  W.  and  M.  st.  2,  c.  1,  it  is  declared  that  levying  money 
for  or  to  the  use  of  the  crown,  by  pretence  of  prerogative, 
vvithout  grant  of  parliament,  or  for  longer  time,  or  iu  other 
manner  than  the  same  is  or  shall  be  granted,  is  illegal. 

The  right  of  petitioning  the  king,  or  either  house  of  par- 
liament, for  the  redress  of  grievances,  appertains  to  every  m- 
vlividual  in  cases  of  any  uncommon  injury  or  infringement  of 
the  rights  already  particularized,  which  the  oidinary  course 
of  the  law  is  too  defective  to  reach.  Th^  restrictions,  fur  some 
there  are,,  which  are   laid  upon  this  right   of  petitioning  in 
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England,  while  tliey  promote  the  spirit  of  peace,  arc  f»o 
check  upon  that  of  liberty  ;  care  only  must  be  tukcn,  lest, 
under  the  pretence  of  petitioning,  the  subject  be  guilty  of  any 
riot  or  tumult  (?'). 

CHAP.  V. 

0/  Aliens,  Denizens,   and  Naturalization. 

BY  the  law  of  nations,  no  member  of  one  society  has  9 
right  to  intnule  into  another ;  tlie  aihuissioti  of  strangers, 
therefore,  entirely  depends  upon  the  will  of  the  state.  But 
great  tenderneiis  is  shewn  by  our  laws,  not  only  to  foreigners 
driven  on  the  coast  by  necessity,  or  by  any  cause  lliat  de>erve.«» 
pit\- or  compassion,  but  with  regard  also  to  the  admission  of 
strangers,  w  bo  come  spontaneously ;  for,  so  long  as  iheir  na- 
tion continues  at  peace  with  ours,  and  they  themselves  bel)ave 
peaceably,  they  are  under  the  kmg's  protection,  though  liable 
to  be  sent  home  whenever  the  king  sees  occasion.  But  no 
subject  of  a  nation  at  war  with  us  can,  by  the  law  of  nations, 
come  into  the  realm  ;  nor  can  travel  u{>on  the  higii  seas ;  uor 
send  his  goods  and  merchandises  from  one  place  to  another, 
without  danger  of  being  seized  by  our  subjects,  unless  he  has 
letters  of  safe  conduct;  which,  by  divers  ancient  statutes, 
-tnust  be  graiUed  under  the  king's  seal,  and  enrolled  in  chan- 
cery. But  passports  under  the  king's  sign  manual,  or  licences 
from  his  ambassadors  abroad,  are  now  more  usually  oblauied, 
and  are  allowed  to  be  of  equal  validity. 

Aliens,  as  contradistinguished  from  natural-born  subjects, 
are  such  as  are  not  born  within  the  dominions  of  tl»e  ciown 
of  England,  or  within  the  allegiance  of  the  king.  But  from 
this  rule  of  the  conunon  law  must  be  excepted  the  children 
of  the  kings  of  England,  in  whatsoever  parts  they  be  born ; 
the  children  of  the  king's  ambas.sa<lors  bom  abroad ;  for  as  the 
father,  though  in  a  foreign  country,  owes  not  even  a  local  al- 
legiance to  the  prince  to  vshom  he  is  sent,  so  his  children  arc 
held  to  be  born  (by  a  kind  oi pontitminiuin)  uuder  the  king  of 
}'!ngland's  allegiance,  rf^presented  by  his  father  the  ambas- 
sador. To  encouiage  also  foreign  commerce,  it  is  enacted 
by  15  Edw.  3,  st.  2,  that  all  children  bom  without  the 
legiance  of  the  king,  whose  fathers  and  mothers  at  the  time  of 
(hk'ir  birth  shall  owe  allegiance  to  the  king,  shall  be  the  same 
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t%  subjects  bom  within  the  dominions  of  the  crown,  if  the 
mothers  of  such  children  do  pass  the  sea  by  the  hcence  and 
will  of  tlieir  husbands.  And  it  seems  not  to  be  material, 
whether  the  parents  of  such  children  be  married  abroad  or 
in  England ;  or  whether  the  mother  be  an  alien  or  not ;  pro- 
vided the  father  be  a  merchant,  and  resided  out  of  the  king'* 
dominions  for  the  purpose  of  nierehandizing. 

By  the  7  Ann,  c.  5,  the  children  of  all  natural-bom  sub* 
jects,  born  out  of  the  dominions  of  the  crown,  shall  be 
deemed  natural-born  subjects  of  this  kingdom.  And  this  act 
is,  by  4  Geo.  2,  c.  21,  explained  to  mean  all  such  children, 
whose  fathers  are  natural-born  subjects  at  the  time  of  the  birth 
of  such  children,  except  their  fathers  were  attainted  or  ba- 
nished beyond  sea  for  high  treason,  or  were  then  in  the  service 
of  a  prince  at  enmity  with  Great  Britain. 

But  the  children  born  abroad  of  a  mother,  a  natural-bora 
subject,  married  to  an  alien,  are  not  entitled  to  the  privileges 
of  natural-born  subjects  (/c). 

By  the  13  Geo.  3,  c.  21,  all  persons  born  out  of  the  alle- 
giance of  the  crown  of  Great  Britain,  whose  fathers,  by  the 
7  Ann,  c.5,  and  4  Geo.  2,  c.  11,  are  entitled  to  the  rights  of 
natural-bom  subjects,  shall  be  considered  as  natural-boru 
subjects. 

By  the  policy  of  the  English  constitution,  aliens  lie  under 
several  disabilities,  and  are  denied,  in  several  instances,  the 
benefit  of  our  laws :  they  cannot  purchase  lands  except  for  th« 
king's  use ;  they  are  incapable  of  taking  by  descent  or  of  inhe- 
riting ;  they  cannot  take  benefices  without  the  king's  licence ; 
they  cannot  enjoy  a  place  of  trust,  or  take  a  grant  of  lands 
from  the  crown ;  they  cannot  maintain  a  real  action ;  there  ar« 
also,  some  obsolete  statutes  of  Henry  8,  prohibiting  alien  ar* 
tificers  to  work  for  themselves  in  this  kingdom ;  but  it  is  ge- 
nerally held,  that  they  were  virtually  repealed  by  5  Eliz.  c.  7  ; 
and  they  are  here,  as  in  most  other  countries,  allowed  to  mer- 
chandize ;  which  privilege  is  confirmed  to  them  by  Magna 
Charta,  and  divers  other  acts  6f  parliament :  and  the^pirit  of 
modern  jurisprudence  rather  contracts  than  extends  the  dis- 
abilities of  aliens,  because  the  shutting  them  out  tends  to  th» 
loss  of  the  people,  which,  laboriously  employed,  are  the  tru« 
riches  of  the  country ;  they  are  iherefore  allowed  to  maintaia 
personal  actions,  for  this  privilege  is  essentially  necessary  to 
th^  character  as  merchants.     An  alien  merchant  may,  upoa 

(*)    4  T.  R.   300. 
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a  statute  extend  lands ;  and  upon  office,  the  kfng  .shaF!  not 
have  them  ;  and  upon  ouster  he  shall  have  an  assize  ;  for  the 
miMu  end  and  design  of  both  the  statute  staple  and  merchant 
was  to  promote  aiul  encourage  trade,  by  providing  a  sure  and 
speedy  remedy  lor  merchant  strangers  as  wcU  as  natives  to  re- 
tovrr  iheir  debts  at  liie  day  assigned  for  payment. 

So  an  alien  may  lake  a  lease  of  a  house  for  his  habitation^ 
for  years  only ;  lliough  formerly,  leases  of  any  dwelling-house 
or  shop,  made  to  au  alien  artificer  or  handicraft-man,  were 
void  by  32  //(/*.  8,  c.  16,  s.  JS.  liut  be  cannot  take  a 
lease  for  years  of  land,  meadow,  &c.  not  being  necessary  for 
his  trade  or  traftic  (/). 

A  denizen  is  an  alien  bom,  bni  who  has  obtainedr  *x  donn- 
tionc  regiSy  letters  patent  to  make  liim  an  Englisli  subject.  A 
denizen  is  a  kind  of  middle  state  between  an  alien  atui  naturalr 
bom  subject^  and  pait:ikes  of  thenv  both,  lie  may  take 
lands  by  purchase  or  devise,  which  an  alien  may  not ;  but 
he  cannot  take  by  inheritance;  for  his  parent,  through  whom 
be  must  claim,  had  no  inheritable  blood  ;  and  therefore  could 
convey  none  to  his  son.  7'he  issue  of  a  denizeji,  born  be- 
fore denization,  cannot  inherit  to  him,  but  his  is^ue  bori* 
alter  may.  A  deuizeu  is  not  exruaed  from  paying  the  alieaV 
duty  ;  neither  can  he  be  of  the  pi  ivy  council,  or  either  house 
of  parliament,  or  have  any  office  of  trust,  civil  or  military;  or 
be  capable  of  any  grant  from  the  crown :  22  Hen.  8,  c.  8  ; 
12  n.  S.  c.  'J. 

Naturalization  cannot  be  performed  but  by  act  of  parli*- 
roeot,  for  by  this  an  alien  is  put  exactly  in  the  same  state 
as  if  Le  had  been  bora  in  the  king's  Icgiance;  except  only,  tlmt 
he  is  incapable,  as  well  as  a  denizen,  of  being  a  member  of  the 
privy  council,  member  of  parliament,  ficc.  12  IV.  H.  c.  2  ; 
and  no  bill  ot  nattiralizatio'i  can  be  received  in  either  house  ai 
parliament  without  such  disabling  clause  in  it,  1  (ieo.  ]»c.4. 
A«ilker  can  any  person  be  naturalized,  or  restored  in  blood, 
unless  Le  has  received  the  sacrament  within  one  month  pre- 
vious, to  ihc  introiluction  of  the  bill,  and  unless  he  aJso  takes 
the  oaths  of  allegiance  and  supremacy  in  the  presence  of  the 
parliament,  7  Jac.  1,  c  2. 

iUso,  b*  the  13  Geo.  2,  c.  3,  every  foreign  seaman  who,  ia 
time  of  war,  serves  two  years  on  board  an  Eii;^lish  ship  is, 
ipio  facto,  naturalized  ;  and  all  foreign  prolestants  and  jews, 
\^iou  their  reading  seven  years  iu  any  of  the  American  co- 

l/)  1  Dl.  Cjja.  c.  xsk 
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lonles,  witliout  being  absent  two  months  at  a  time ;  and  all  > 
toreign  pi  otestants,  serving  two  years  in  a  military  capacity 
there,  or  being  three  years  employed  in  the  wha'e-fishery,  with- 
out afterwards  absenting  themselves  from  the  king's  dominions 
for  more  than  one  year,  and  none  of  them  falling  within  the 
incapacities  declared  by  stat.  4  Geo.  2,  c.  21,  shall  be  (upon 
taking  the  oaths  of  allegiance  and  abjuration,  or  in  some  cases, 
an  alfirmalion  to  that  effect)  naturalized  to  all  intents  ajid  pur- 
poses, as  if  they  had  been  born  in  this  kingdom,  except  as  to 
sitting  in  parliament  or  in  the  privy  council,  and  holding  offices 
or  grants  of  lands,  inc.  from  the  crown  within  the  kingdoms 
of  Great  Britain  and  Ireland:  13  Geo.  2,  c.  7  ;  20  Geo.  2, 
c.  44;  22  Gco.l,  c.  45;  2  Geo.  5,  c.  2 j ;  13  Geo.  3, 
c.  2 J* 

CHAP.  VT. 

Of  the    Clergy, 

THE  clergy  comprehend  all  persons  in  holy  orders,  and 
in  ecclesiastical  offices.  A  clergyman  cannot  be  compelled  to 
serve  on  a  jury,  uor  to  appear  at  a  court  leet,  or  view  of 
frank  pledge ;  but  if  a  layman  is  summoned  on  a  jury,  and 
before  trial  takes  orders,  he  shall  notwithstanding  appear 
and  be  sworn  (m)  Neither  can  a  clerg}man  be  chosen  to 
any  temporal  office,  as  sheriff,  bailiff,  constable,  or  the 
likefw);  and  during  his  own  continual  attendance  on  the 
sacred  function,  he  is  privileged  from  arrests  in  civil  suits ; 
that  isj  for  a  reasonable  time,  eimdo,  redeundo,  et  morando  (o). 
In  cases  of  felony  also,  a  clerk  in  orders  shall  have  the  be- 
nefit of  clergy  more  than  once,  without  being  branded  in 
the  hand  (p).  But  they  have  certain  disabilities ;  they  are 
incapable  of  sitting  in  the  house  of  commons  (g'j,  and  by 
<21  Hen.  8,  c.  13,  are  not  allowed  to  take  any  lands  or  te- 
nements to  farm,  upon  pain  of  10/.  a  month,  and  for- 
feiture of  the  lease ;  nor  shall  they  engage  in  any  manner  of 
trade,  or  sell  any  merchandize  under  forfeiture  of  the  treble 
value.  But  by  the  8th  section  of  the  same  statute,  if  they 
have  not  a  sufficient  glebe,  they  may  take  a  farm  for  the  ne- 
cessary expences  and  consumption  of  their  households.  To 
entitle  them,  however,    to  hold  any  farm,  they  nmst,  by  the 

(«)  Fitz.  N.  B.  l6o.    a  Inst.  4.    4  Leon.   19O.  (n)  Fincb,   8S. 

{«)   i«  Co.   ICO.  ip)  50  Edw.  3,  c.  5  ;    I  Ric.  2,  c.  i6  J  x  lust.  657 ;  4 

Hen.  fjC.Jii    I  Edw,  6,  c,  iz.        (j)  i  Bl.  Com.  377. 
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43  Get.  S,  c.  S4,  obtain  the  consent  of  tlie  bisliop,  and  then 
they  are  not  liable  to  the  penalties  of  the  <21  Uen.  8. 

And  by  the  6t\i  section  of  the  same  statute,  they  may  buy 
and  sell  corn  and  cattle,  the  produce  of  their  farms,  or  such 
as  are  necessary  for  their  cultivation,  provided  they  do  not  buy 
or  sell  in  person  in  any  fair,  market,  or  public  sale. 

i\n  archl)i3hop  is  thi*  chief  of  the  clergy  in  a  whole  pro- 
Vmce,  and  has  the  inspection  of  the  bishops  of  that  province, 
as  well  as  of  the  inferior  clert^y,  and  may  deprive  them  on 
notorious  cause.  J^e  has  also  his  own  diocese,  wherein  he 
exercises  episcopal  jurisdiction,  as  in  his  province  he  ex- 
ercises archiepiscopal.  As  archbishop  he  calls  the  bishops 
into  convocation  by  virtue  of  the  king's  writ ;  receives  appeals 
from  inferior  jurisdictions  within  his  province;  is  entitled  to 
present  by  lapse  to  all  ecilesiastical  livings  in  the  disposal  of 
his  diocesan  bishops,  if  not  filled  in  six  months;  has  a 
customary  prerogative,  when  a  bishop  is  consecrated  by  him, 
to  name  a  clerk  or  chaplain ;  and  it  is  the  privilege,  by  cus- 
tom, of  the  archbishop  of  Canterbury,  to  crov.n  the  kings 
and  queens  of  this  kingdom.  He  has  also  a  power  by  25  lien. 
8,  c.  21,  of  granting  dispensations;  which  is  the  foundation 
of  his  granting  special  licences  to  marry  at  any  time  or  place  ; 
to  hold  two  livings ;  of  conferring  degrees,  in  prejudice  of 
the  two  universities,  and  the  like  (r). 

A  bishop  has  power  and  authority,  beside  liis  sacred  func- 
tions, to  inspect  the  niannrrs  of  the  people  and  clergy,  and 
to  reform  them  by  ecclesiastical  censures;  for  which  purjwse 
h«  has  courts  under  him,  which  are  holden  by  his  chancellor, 
and  may  visit  at  pleasure  every  part  of  his  diocess.  It  is  also 
the  busuiess  of  a  bishop  to  institute  and  to  direct  induction 
to  all  livings  in  his  diocess.  An  archbishop,  or  bishop,  is 
elected  by  the  chapter  of  his  cathedral  church  by  virtue  of  a 
licence  from  the  crown  ;  and  the  form  of  granting  a  licence 
to  elect,  is  the  original  of  the  cow^e  (felire.  By  the  '25  Hen. 
0,  c.  £0,  it  is  enacted,  that  at  every  avoidonce  of  a  bishop, 
the  king  may  send  the  dean  and  chapter  his  usual  licence  to 
proceed  to  election ;  which  is  always  accompanied  with  a 
letter  missive  from  the  king,  containing  the  name  of  the 
person  whom  he  would  have  them  elect ;  and  if  they  delay 
election  above  twelve  days,  the  nomination  shall  devolve  to 
the  king,  who  may,  by  letters  patent,  appoint  such  person  at 
kc  pluiuc«.     Thi«  election  or  aiumination^  if  it  be  wf  a  bisho]), 

must 
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wmst  be  signified  by  the  king's  letters  patent  to  the  archbishop 
of  the  province;  if  it  be  of  an  archbishop,  to  the  other 
archbishop  and  two  bishops ;  or  to  four  bishops,  requiring 
them  to  confirm,  invest,  and  consecrate  tlie  person  so  elected ; 
after  which,  the  bishop  elect  shall  sue  to  the  king  for  his 
temporalities,  shall  make  oath  to  the  king  and  none  other, 
and  shall  take  restitution  of  his  secular  possessions  out  of  the 
king's  hand  only  (*')• 

Archbishoprics  and  bishoprics  may  become  void  by  death, 
deprivation  for  any  very  gross  or  notorious  crime,  and  also  by 
relignation.  All  resignations  must  be  made  to  some  superior, 
and  therefore  the  bishop  must  resign  to  his  metropolitan,  but 
the  archbishop  can  resign  to  none  but  the  king  himself. 

A  dean  and  chapter  are  the  council  of  the  bishop,  to  assist 
him  with  their  advice  in  affairs  of  religion,  and  also  in  the 
temporal  concerns  of  his  see.  All  ancient  deans  are  elected 
by  the  chapter  by  conge  d'elire  from  the  king,  and  letters  mis- 
sive of  recommendation,  in  the  same  manner  as  bishops ; 
but  in  those  chapters  which  were  founded  by  Heu.VIIT.  out 
of  the  spoils  of  the  dissolved  monasteries,  the  deanery  is  do- 
native, and  the  installation  merely  by  the  king's  letters  patent. 
The  chapter,  consisting  of  canons  or  prebendaries,  are  some- 
times appointed  by  the  king,  sometimes  by  the  bishops,  and 
sometimes  elected  by  each  other. 

Deaneries  and  prebends  may  become  void  like  a  bishopric 
by  death,  deprivation,  or  resignation.  And  if  any  spiritual 
person  be  made  a  bishop,  all  the  preferments  of  which  he 
was  before  poflelVed  are  void ;  and  the  king  may  present  to 
them  in  right  of  his  prerogative:  however,  they  are  not  void 
by  the  election,  but  only  by  consecration  (t). 

An  archdeacon  has  an  ecclesiastical  jurisdiction  Immediately 
subordinate  to  the  bishop  throughout  the  whole  of  his  diocess, 
or  in  some  particular  part  of  it.  He  is  usually  appointed  by 
the  bishop  himself,  and  has  a  kind  of  episcopal  authority  in- 
dependent of  the  bishop  (w). 

The  rural  deans  are  very  ancient  officers  of  the  church,  but 
almost  grown  out  of  use,  though  their  deaneries  still  subsist, 
as  an  ecclesiastical  division  of  the  diocess  or  archdeaconry  (x) . 

A  parson,  persona  ecclesl^,  is  one  that  has  full  possession  of 
all  the  rights  of  a  parochial  church.  He  is  called  parson, 
persona,  because  by  his  person,  the  church,  which  is  an  invi- 

,    (j)  I  Bl.  Com.  c.  II.  {t)  Ibid.  («)  i  Burn's  Eccl.  Law,  68. 

{*)  Gib.  Cod,  972. 
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sible  body,  is  represented,  aiid  he  is  in  himself  a  body  cor» 
I)orate,  in  order  to  defend  and  protect  the  church  by  a  pert? 
petual  succession.  He  is  sometimes  called  the  rector  or  go- 
vernor of  the  church,  but  the  appeUation  of  parson  is  the 
most  legal,  beneficial^  and  honourable  title  that  a  parish  priest 
can  enjoy. 

A  parson  hast,  during  his  life,  the  freehold  in  himself  of  the 
parsonage  house,  the  glebe,  tlic  tithes,  and  other  dues.  But 
these  are  sometimes  appropriated,  that  is  to  say,  the  beneticc 
is  perpetually  aiinexed  to  some  spiritual  corporation,  either 
sole  or  aggregate,  being  the  patron  of  the  living,  whom  the 
law  esteems  equally  capable  of  providing  for  the  service  of  the 
church  as  any  single  clergyman.  This  appropriation  may  be 
severed,  ami  the  church  become  disappropriate  two.  ways. 
First,  if  the  patron  or  appropriator  presents  a  clerk  who  is 
instituted  and  inducted  to  the  parsonage;  for  the  incumbent 
so  instituted  and  inducted  is  to  all  intents  and  purposes  com- 
plete parson ;  and  the  appropriation,  being  once  severed,  can 
never  be  united  again,  unless  by  a  repetition  of  the  same  sor 
lemnities.  And  when  the  clerk  so  presented  is  distinct  from 
the  vicar,  the  rectory,  thus  vested  in  him,  becomes  what  is 
called  a  sinecure,  because  he  has  no  cure  of  souls,  having 
a  vicar  under  him,  to  whom  the  cure  is  committed.  Secondly, 
if  the  corporation  which  has  the  appropriation  is  dissolved, 
the  parsonage  becomes  disappropriate  at  connnon  law,  be- 
cause the  perpetuity  of  the  person  is  gone,  which  is  neccs*. 
sary  to  support  the  appropriation. 

A  vicar,  therefore,  is  a  person  who  has  generally  an  appro« 
priator  over  him,  intitled  to  the  best  part  of  the  profits,  to 
wliom  he  is  in  effect  perpetual  curate,  with  a  standing  salary; 
though  in  some  places  the  vicarage  has  been  considerably  aug- 
meuted  by  a  large  share  of  the  great  tithes ;  and  by  '29  Car.  i, 
c.  8,  such "^ugujenlalions,  which  were  only  temporary,  are 
now  rendered  perpeinal. 

The  method  of  becoming  a  parson  or  a  vicar  is  much  the 
same.  Holy  orders,  presentation,  institution,  and  induction^ 
are  nectssarv  to  both.  By  the  common  law  a  deacon  of  any 
age  might  be  instituted  and  inducted  to  a  parsonage  or  vicarage; 
but  by  13  Eliz.  c.  H,  no  person  under  twenty-three  years  of 
age,  and  in  deacon's  orders,  shall  be  presented  to  any  benefice 
with  cure:  and  by  13  and  14  Car.  2,  c.  4,  no  person  is  capable 
of  being  admitted  to  any  benefice,  unless  he  has  been  firil 
ordained  a  priest ;  and  then  he  is,  in  the  language  of  the  law, 
a  clerk  in  orders.     By  stat.  44  Ceo.  3,  c.  43^  no  person  shall 
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be  ailmitled  a  deacon  in  England  or  Ireland  before  l»e  shall 
ivdvv  attained  the  age  of  twenty-three  years  complete,  nor  be 
admitted  a  priest  before  the  complete  age  oi  twenty-four.  But 
riiis  statute  does  not  deprive  the  archbishop  of  Canterbury  and 
the  Archbishop  of  Armagh  of  granting  faculties  to  be  ad- 
mitted deacona  at  etulicr  ages.  A\  hilst  a  man  is  only  a  deacon 
he  can  quit  his  profession  for  any  other,  but  not  so  when  once 
ordained  priest.  None  can  administer  tlie  sacrament  but  a 
priest;  uor  caji  a  deacon  preach  w ithout  being  first  licensed  by 
the  bishop.  If  any  man  obtains  orders  or  a  licence  to  preach 
by  money  or  corrupt  practices,  the  bishop  on  conferring  such 
orders  forfeits  40/.  c.nd  the  peison  receiving  them  10/.  and  is 
incapable  of  any  ecclesiastical  preferment  for  seven  years  after. 

Any  clerk  may  be  presei>ted  to  a  parsonage  or  vicarage,  that 
is,  the  patron  may  otfer  him  to  the  bishop  to  be  instituted; 
but  the  bis'hop  may  refuse  him  if  the  patron  is  excommuni* 
cated  and  remaivis  in  contempt  forty  days,  or  if  the  clerk  be 
an  outlaw,  excommunicated,  an  alien,  under  age,  guilty  of  any 
heresy  or  gross  immorality,  or  insufficient  in  point  of  learning. 

If  the  bishop  has  no  objections,  the  clerk  so  admitted  is 
4»ext  to  be  instituted  by  him,  which  is  a  kind  of  investiture  of 
the  spiritual  part  of  the  benefice;  for  by  the  institution  the 
cure  of  i\\js  souls  of  the  parish  is  committed  to  the  charge  of 
the  clerk.  When  the  ordinary  is  also  the  patron,  and  confers 
the  living,  the  i>resentation  and  institution  are  one  and  the  same 
act,  and  are  called  a  collation  to  a  benefice.  By  institution 
or  collation  the  church  is  full,  so  that  there  can  be  no  fresh 
j)resentation  till  anotlier  vacancy,  at  least  in  case  of  a  common 
])atron;  but  the  church  is  not  full  against  the  king  till  induc- 
tion. Upon  institution  also,  the  clerk  may  enter  on  the  par- 
sonage-house and  glebe,  and  take  the  tithes,  but  he  cannot 
grant  or  let  them,  or  bring  an  action  for  them,  till  inducfion. 

Induction  is  performed  by  a  mandate  from  the  bishop  to 
*he  archdeacon,  who  usually  issues  out  a  precept  to  other 
clergymen  to  perform  it  for  him.  It  is  done  by  giving  tlie 
clerk  corporal  possession  of  the  church,  as  by  holding  the  ring 
of  the  door,"  tolling  a  bell,  or  the  like;  and  is  a  form  required 
by  law,  with  intent  to  give  all  the  parisliioners  due  notice  to 
whom  their  tithes  are  to  be  paid.  This,  therefore,  is  the  in- 
vestiture of  the  temporal  part  of  the  benefice,  as  institution  is 
of  the  spiritual ;  and  when  a  clerk  is  thus  presented,  instituted, 
and  inducted,  he  is  thenj  and  not  before,  in  full  jaud  complete 
possession. 

A  parsoa 
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A  parson  or  vicar  may  cease  to  be  so,  1.  By  death;  i.  By 
cession  in  taking  another  benefjce;  for  by  21  Ihn.  8,  c.  IJ, 
if  any  one  having  a  benefice  of  8/.  per  anmini  or  upwards  in 
the  king's  books,  accepts  any  other,  both  Hvings  having  cure  of 
souls,  the  first  shall  be  adjudged  void,  unless  he  obtain  u  dis« 
pensation,  which  no  one  is  entitled  to  have  but  the  chaplains 
of  the  king,  an^  others  therein  mentioned,  the  brethren  and 
sons  of  lords  and  knights,  and  doctors  and  bachelors  of  divinity 
and  law,  admitted  by  the  Universities  of  this  realm.  And  by 
the  41st  canon  of  l6o3,  the  two  benefices  must  not  be  farther 
distant  from  each  other  than  thirty  miles,  and  the  person  ob- 
taining the  dispensation  mu>t  at  least  be  a  master  of  arts  in  one 
of  the  Universities.  But  the  provisions  of  this  canon  are  not 
enforced  or  regarded  in  the  temporal  courts  ( ?/).  3.  By  con- 
secratioa;  for  when  a  clerk  is  promoted  to  a  bishopric,  all  his 
other  preferments  are  void,  except  he  obtains  a  couinieiidani, 
which  is  done  by  the  crown,  for  the  purpose  of  making  an  ad- 
dition to  a  small  bishopric.  4.  By  resignation,  accepted  by 
the  ordinary.  5.  By  depiivation,  either  by  canonical  censures, 
or  for  some  malefeasance,  as  simony;  maintaining  doctrines  in 
derogation  to  the  king's  supremacy,  die  thirty-nine  articles,  or 
the  Book  of  Common  Prayer  ;  for  neglecting  to  read  the 
liturgy,  or  to  take  the  abjuration  oath;  for  using  any  other  form 
«f  prayer  than  the  liturgy ;  for  absenting  himself  sixty  days  ia 
one  year  from  a  popish  benefice  presented  by  the  University : 
in  all  w  hich  and  similar  cases  the  benefice  is  ip$o  facto  void, 
tiithout  any  formal  sentence  of  deprivation  (a). 

The  residence  of  the  clergy  upon  their  benefices  and  eccle- 
siastical dignities  is  regulated  by  the  43  Geo.  3,  c.  84.  In- 
cumbents are  permitted  to  absent  themselves  three  months 
without  being  subject  to  any  penalty.  If  they  are  absent  be- 
tween three  and  six  months,  they  forfeit  one-third  of  the  annual 
value  of  the  benefice  after  all  deductions,  except  the  curate's 
stipend;  between  six  and  eight,  one  half;  between  eight  and 
twelve,  two-thirds;  and  the  whole  year,  three-fourtlis,  to  any 
one  who  will  sue.  Sinecure  rectories  are  excepted.  All  who 
were  exempted  by  the  statute  21  Hen.  8,  c.  13,  are  still 
exempt,  and  this  statute  extends  the  exemption  to  several 
otliers  s|H,cified  in  the  statute,  and  to  all  public  officers  iu 
either  University,  and  to  tutors  and  pnbUc  officers  in  any  col- 
lege.    But  by  this  statute,  students  residing  in  the  Universities 

(j)  %  BL  Rep.  968.  (9)  I  Bl.  Com  c.  10. 
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for  lotia  Jide  study  are  exempted  till  they  are  thirty  years  of 
age  only. 

But  by  this  statute  the  bishop  may,  at  his  discretion,  grant  a 
licence  for  non-residence,  on  account  of  tlie  ilhiess  or  infirmity 
of  the  incumbent,  his  wife  or  child,  and  where  there  is  not  a 
fit  house  of  residenctJj  if  the  unfitness  is  not  occasioned  by  the 
incumbent  s  neglect ;  if  he  lives  in  his  own  or  any  relation's 
house  within  the  parish  ;  if  he  serves  another  church  as  cm  ate 
or  preacher;  and  if  he  is  a  master  or  usher  of  an  endowed 
sciiool,  and  licensed  by  the  bishop :  these  and  some  others 
are  grounds  for  the  grant  of  a  licence ;  and  if  the  bishop  re- 
fuses, the  incumbent  may  appeal  to  the  archbishop.  The 
bishop  may  grant  licences  for  causes  not  enumerated  in  the 
statute ;  but  they  must  have  afterwards  the  allowance  of  the 
y^rchbii-hop.  Licences  may  be  revoked,  but  if  not  revoked  are 
in  force  for  two  years. 

A  curate  is  the  lowest  degree  in  the  church,  being  in  the 
same  state  that  a  vicar  was  formerly,  an  officiating  temporary 
mhiister  instead  of  a  proper  incumbent;  though  there  are  what 
are  called  perpetual  curacies,  where  all  the  tithes  are  appro- 
priated, and  no  vicarage  enaowed. 

By  the  3Sd  canon  of  1603,  if  a  bishop  ordains  any  person 
not  provided  with  some  ecclesiastical  preferment,  except  a 
fellow  or  chaplain  of  a  college,  or  a  master  of  arts  of  five 
years  standing,  who  lives  in  the  University  at  his  own  expence, 
he  shall  support  him  till  he  shall  prefer  him  to  a  living  (a).  And 
the  bishops,  before  they  confer  orders,  require  either  proof  of 
guch  a  title  as  is  decribed  by  the  canon,  or  a  certificate  from 
some  rector  or  vicar,  promising  to  employ  the  candidate  for 
orders  bond  fide  as  a  curate,  and  to  grant  him  a  certain  allow- 
ance, till  he  obtains  some  ecclesiastical  preferment,  or  shall  be 
removed  for  some  fault.  And  in  a  case  where  the  rector  of 
St.  Ann's,  Westminster,  gave  such  a  title,  and  afterwards  dis- 
missed his  curate  without  assigning  any  cause,  the  curate  re- 
covered, in  an  action  of  assumpsit,  the  same  salary  for  the  time 
after  his  dismission  as  he  received  before  (/>).  And  when  the 
rector  had  vacated  St.  Aim's,  by  accepting  the  living  of  Roch- 
dale, the  curate  brought  another  action  to  recover  his  salary 
since  the  rector  had  left  St.  Ann's ;  but  Lord  Mansfield  and 
the  Court  held,  that  that  action  could  not  be  maintained,  and 
that  these  titles  are  only  binding  upon  those  who  give  them 

{a)  3  Burn,  Eccl,  Inw,  z%.  (i)  Cowp.  437. 
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while  tliev  continue  incutnbeut  of  tlie  church  for  which  suck 
curate  is  appointed  (c). 

The  king  and  royal  family  may  retain  as  many  chaplains  as 
they  please;  and  such  chaplains  may  hold  any  number  of  bo 
notices  of  the  king's  gift  as  tiie  king  may  think  fit  to  bestow 
upon  them.  An  archbishop  may  have  eight,  a  duke  aivi  bishop 
six,  a  marquis  and  earl  five,  a  viscount  four;  the  chancellor,  a 
baron,  and  knight  of  the  garter  three;  a  duchess,  marchioness, 
countess,  and  baroness,  being  widows,  two;  the  king's  trea- 
surer, comptioller,  secretary,  dean  of  the  chapel,  almoner,  and 
the  master  of  the  rolls,  twb;  the  chief  justice  of  the  king's 
bench,  and  warden  of  the  cinque  ports,  one:  all  which  chap- 
lains may,  by  the  stat.  21  lien.  8,  c.  13,  purchase  a  licaice 
or  dispensation,  and  take  two  benefices  with  cure  of  smds. 

Also,  by  Stat.  15  Hen.  8,  c.  Ki,  every  judge  of  the  king's 
bench  and  common  pleas,  and  chancellor  and  chief  baron  of 
the  exchequer,  and  the  king's  attorney  and  solicitor  general, 
may  each  of  them  have,  one  chaplain,  attendant  on  his  person, 
havii^  one  benefice  with  cure,  who  may  be  non-resideut  on  the 
same.  And  the  groom  of  the  stole,  treasurer  of  the  king's 
bed-chamber,  and  chancellor  of  the  duchy  of  Lancaster,  may, 
by  the  Stat.  33  Hen.  8,  c.  'J8,  retain  each  one  chaplain.  But 
the  chaplains  under  these  two  last  statutes  are  not  entitled  tu 
dispensations  under  statute  21  Hen.  8. 

if  one  person  has  two  or  more  of  these  titles  or  cliaracters 
united  in  himself,  he  can  only  retain  the  number  of  chaplains 
limited  to  his  highest  degree ;  and  if  a  nobleman  retain  his  full 
number  of  chaplains,  no  one  of  them  can  be  discharged,  so 
that  another  shall  be  appointed  in  his  room  during  his  life  (d). 
And  if  a  woman  that  is  noble  by  marriage,  afterwards  tnarrieit 
one  that  is  under  the  degree  of  nobility,  her  power  to  retain 
chaplains  is  determined  ;  though  it  is  otherwise  where  a  woman 
is  noble  by  descent  if  she  marries  under  the  degree  of  nobihty; 
for  in  such  case  her  retainer  before  or  after  marriage  is  good  (*■). 
The  king  can  give  a  licence  to  his  chaplains  for  non-resi- 
dence, even  whilst  they  do  not  attend  his  houshold  ;  but  the 
chaplains  of  noblemen  are  only  excused  durjug  their  actual 
attendance  upon  their  lords  or  ladies  (f). 

(c)  Doug.  137.  (i)  4  Co.  9a  (i)  4  Co.  i«.  (f)  3  Burn. 
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CHAP,  vn. 

Of  Titles  and  Degrees, 

I'HE  degrees  of  nobility  now  in  use  are,  dukes,  marquissc% 
taj  is,  viscounts,  and  barons. 

Tlie  riglit  of  peerage  seems  to  have  been  originally  territo- 
rial ;  that  is,  annexed  to  lands,  honours,  castles,  manors,  and 
tlie  like;  the  pioprietors  and  possessors  of  which  were  (la 
right  of  their  e,  lates)  allowed  to  be  peers  of  the  realm,  and 
were  summoned  to  parliament  to  do  suit  and  service  to  their 
sovereign ;  and  when  the  land  was  alienated,  the  dignity  passed 
with  it  as  appendant.  Thus  the  bishops  shall  sit  in  the  house 
of  lords,  in  right  of  succession  of  certain  ancient  baronies  an- 
nexed, or  supposed  to  be  amiexed,  to  their  episcopal  lands. 
But  afterwards,  when  alienations  grew  to  be  frequent,  the  dig- 
nity of  peerage  was  confined  to  the  lineage  of  the  party  en- 
^lobled,  and  instead  of  territorial  became  personal.  Actual 
proof  of  a  tenure  by  barony  became  no  longer  necessary  to 
constitute  a  lord  of  pailiament;  but  the  record  of  the  writ  of 
summons  to  him  or  his  ancestors  was  admitted  as  a  sufficient 
evidence  of  the  tenure  {g). 

Peers  are  now  created  by  writ  or  by  patent;  for  those  who 
claim  by  prescription  must  suppose  either  a  writ  or  patent 
made  to  their  ancestors.  1  he  creation  by  writ,  or  the  king's 
letter,  is  a  summons  to  attend  the  house  of  peers,  by  the  stile 
and  title  of  that  barony  which  the  king  is  pleased  to  confer: 
that  by  patent  is  a  royal  grant  to  a  subject,  of  any  dignity  or 
degr^ce  of  peerage.  Tlie  creation  by  writ  is  the  more  ancient 
way ;  but  a  man  is  not  ennobled  thereby,  unless  he  actually  takes 
his  seat  in  the  house  of  lords.  The  most  usual  way  is  to  grant 
the  dignity  by  patent,  which  enures  to  a  man  and  his  heirs  ac- 
cording to  the  limitations  thereof:  though  he  never  himself  makes 
use  of  it,  yet  it  is  frequent  to  call  up  the  eldest  son  of  a  peer 
to  the  house  of  lords  by  writ  of  sum«mons,  in  the  name  of  his 
father's  barony;  because  in  that  case  there  is  no  danger  of  his 
fhildren's  losing  the  nobility,  in  case  he  never  takes  his  seat; 
for  they  will  succeed  to  their  grandfather  (A).     Creation  by 

(g)  Glanv.  Bk.  7.  c,  i,  (by  Whitloelc,  c.  114.    Co.  Lit.  1 6» 
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writ  has  also  one  advantage  over  that  by  patent ;  for  a  pers'oii 
created  by  writ  holds  the  dignity  to  hin»  and  liis  h.cirs,  witliout 
any  words  to  that  purport  in  the  Mrit ;  but  in  letters  patent 
there  must  be  words  to  direct  the  inheritance,  else  ihe  diguilr 
only  enures  to  the  grantee  for  life  (i).  For  a  man  or  woman 
may  be  created  noble  for  their  own  lives,  and  the  dignity  not 
descend  to  their  heirs  at  all,  or  descend  t)n!y  to  some  particu- 
lar heirs;  as  where  a  peerage  is  limited  to  a  man,  and  llie  heirs 
male  of  his  body  by  Elizabeth  his  present  wife,  and  not  to 
8uch  heirs  by  any  former  or  future  wife. 

Every  peer  has,  in  criminal  cases,  the  privilege  of  being 
tried  by  his  peers;  but  in  all  misdemeanours,  as  libels,  riots, 
perjuries,  conspiracy.  Sec.  he  is  tried  like  a  commoner  by  a 
jurv-  {k).  But  this  does  not  extend  to  bishops,  who  iliough 
they  are  lords  of  parliament,  and  sit  there  by  virtue  of  the 
baronies  which  they  hold  jure  ecclesi/c,  yet  are  not  ennobled 
in  blood,  and  consequently  not  peers  w  ith  the  nobility.  By 
the  20  Hen.  6,  c.  9,  peeresses,  either  in  their  own  right  or  by 
marriage,  are  tried  by  the  same  judicature  as  the  peers  of  the 
realm.  If  a  woman,  noble  in  her  own  right,  marries  a  com- 
moner, she  does  not  lose  this  privilege;  but  if  she  is  only 
noble  by  marriage,  then  by  a  second  marriage  with  a  com- 
moner she  loses  her  dignity.  Yet  if  a  duchess  dowager  mar- 
ries a  baron,  she  continues  a  duchess  still ;  for  all  the  nobility 
are  peers,  and  therefore  it  is  no  degradation.  A  peer  or 
peeress  (either  in  her  own  right  or  by  marriage)  cannot  be  ar- 
rested in  civil  suits.  A  peer  sitting  in  judgment  gives  not  his 
verdict  upon  oath  like  an  ordinary  juryman,  but  upon  his 
honour.  Bills  in  chancery  he  also  answers  upon  his  honour. 
But  when  he  is  examined  as  a  witness  in  either  cjvil  or  crimi- 
nal cases  he  must  be  sworn.  So  if  he  is  examined  as  a  witness 
in  the  high  court  of  parliament  he  must  be  sworn.  The 
honour  of  a  peer,  in  short,  is  so  highly  thought  of  in  law, 
that  scaudal  against  them  is  called  scandalum  magnatum. 
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liord  diancellor  or  keepei.,  if 

a  baron, 
Archbishop  of  York, 
Lord  treasurer, 
Lord    president     of     the")  £ 

council,  /■  a 

Jjord  privy  seal,  .)  ^ 

Lord  great  chamberlain. 

J3ut  see  private  statute, 

1  Geo.  1,  c.  3. 
Lord  high  constable. 
Lord  marshal, 
Lord  admiral, 
Lord     steward     of    the 

househohl, 
Lord  chamberlain  of  the 

household, 
Dukes, 
Marquisses, 
Dukes'  eldest  sons. 
Earls, 

Marquisses'  eldest  sons. 
Dukes'  younger  sons. 
Viscounts, 
Earls'  eldest  sons, 
Marquisses'  younger  sons. 
Secretary  of  state,  if  a  bishop^ 
Bishop  of  London, 
Bishop  of  Durliam, 
Bishop  of  Winchester, 
Bishops, 

Secretary  of  state,  if  a  baron. 
Barons, 
Speaker  of  the  house  of  com- 
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great  seal, 
Viscounts'  eldest  sons. 
Earls'  younger  sons. 
Barons'  eldest  sons. 
Knights  of  the  garter^ 
Privy  counsellors. 
Chancellor  of  the  exchequer. 
Chancellor  of  the  duchy. 
Chief  justice    of    the   king's 

bench. 
Master  of  the  rolls. 
Chief  justice  of  the  common 

pleas, 
Chief  baron  of  the  exchequer. 
Judges,  and  barons  of  the  coit^ 
Knights  bannerets,  royal. 
Viscounts'  younger  sons. 
Barons'  younger  sons. 
Baronets, 
Knights  bannerets. 
Knights  of  the  bath. 
Knights  bachelors. 
Baronets'  eldest  sons, 
Knights'  eldest  sons. 
Baronets'  younger  sons. 
Colonels, 
Sergeants  at  law. 
Doctors, 
Esquires, 
Gentlemen, 
Yeomen, 
Tradesmen, 
Artificers, 
Labourers. 


N.  B.  Married  women  and  widows  are  entitled  to  the 
9ame  rank  among  each  other  as  their  husbands  would  re- 
spectively have  borne  between  themselves,  except  such  rank 
is  merely  professional  or  official ;  and  unmarried  women,  to 
the  same  rank  as  their  eldest  brothers  would  bear  among  men, 
during  the  lives  of  their  fathers. 

^^  ith  respect  to  the  rank  of  esquire,  what  constitutes  the 

tlistiuction,  or  who  is  a  real  esquire,  is  somewhat  unsettled ; 

*  for 
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for  it  is  not  an  estatr,  however  large,  that  confers  this  rartk 
upon  its  owner.  Camden,  who  was  liiinself  a  herald,  dis- 
tinguishes them  the  most  accurately,  and  he  reckons  up  lour 
sorts  of  them.  1.  The  eldest  sons  of  kni}j;ht9,  and  llieir  eldest 
sons  in  per|)etual  succession.  2.  The  ehlest  sons  of  younger 
sons  of  peers,  and  their  eldest  sons,  in  like  perpetual  succes- 
sion. 3,  Esquires  created  by  the  king's  letters  patent,  of 
other  invesiiiurc,  and  t'ueir  eldest  sorts.  4.  Esquires  by  virtue 
«f  their  otiices;  as  justices  of  the  peace,  and  others  vho  bear 
wiy  othce  or  trust  under  the  crown,  and  who  are  stiled  cscjuires 
by  the  king  in  their  connnifvsions  and  appointments ;  to  which 
may  be  added  barristers  (/;. 


CHAP.  viir. 

Of  Public  OJicers, 

THE  sheriff  is  an  officer  of  very  great  antiquity  in  this 
kingdom ;  he  was  formerly,  except  where  the  shrievalty  was  of 
inheritance,  chosen  by  the  inhabitants  of  the  several  counties  ; 
but  these  popular  elections  growing  ttmiultuous,  the  [)  Edio.  2, 
St.  2  ;  14  Edzc.  3,  c.  7  ;  '-''i  Hen.  6,  c.  8  ;  and  21  Hen.  8, 
c.  20,  enact,  that  sheriffs  shall  be  assigned  and  elected  by 
the  chancellor,  treasurer,  president  of  the  king's  council,  chief 
justices,  chief  barons,  all  the  judges  and  great  ofEcers  of  state, 
on  the  morrow  of  All  b>ouk  iu  the  Exchequer,  which  is  now 
altered  to  the  morrow  of  St  Martin,  when  they  propose  three 
persons  to  the  king,  who  aflcrwaids  appoints  one  of  them  to 
be  sheriff.  13y  the  14  Edio.  3,  c.  H,  he  is  to  continue  iu 
office  only  one  year ;  and,  by  1  Hen.  5,  c.  4,  is  not  com- 
pellable to  serve  again  for  tin  ee  years  after. 

The  sheriff  is  in  his  oflicial  character,  a  judge,  a  keeper  of 
the  king's  peace,  a  ministerial  officer  of  th«  upper  courts  of 
justice,  and  the  king's  bailitl. 

In  his  judii  ial  capacity  he  is  to  hear  and  determine  all 
causes  of  forty  shillings  value,  or  under,  in  his  county  court. 
He  is  likewise  to  determine  the  elections  of  the  knightii  of  the 
shire,  of  coroners,  and  of  verderers ;  to  judge  of  the  qualiti- 
catlon  of  voters,  and  to  return  such  candidates  as  he  kliall  de-^ 
tenninc  to  be  duly  elected. 

(I)   iBl.  Con.  c.  IS. 
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As  keeper  of  ihe  king's  peace,  he  ranks  before  any  person 
itk  the  county  during  his  office.  He  may  apprehend  and 
commit  to  prison  all  persons  who  break  the  peace,  or  attempt 
to  break  it,  and  may  bind  any  one  in  a  recogwzance  to  keep 
the  king's  peace.  He  may,  and  is  bound  ex  officio,  to  take  all 
traitors,  felons,  murderers,  and  other  misdoers,and  commit  them 
to  gaol  for  safe  custody.  He  is  also  to  defend  his  county 
against  the  king's  enemies,  and  for  this  purpose  may  raise  die 
posse  coinitalus,  or  power  of  the  county  ;  that  is,  he  may  com- 
mand the  people  of  Ins  county  to  attend  him  ;  and  every 
|»erson  above  fifteen  years  of  age,  and  under  the  degree  of  a 
peer,  is  bound  to  obey  his  sununons,  on  pain  of  fine  and  im- 
prisonment. But  he  cannot  try  any  criminal  offence,  nor  can 
hp,  during  his  office,  act  as  a  justice  of  the  peace. 

[a  his  ministerial  capacity,  he  is  bound  to  execute  all  pro- 
cesses issuing  from  the  king's  courts  of  justice  in  civil  causes; 
he,  or  his  substitutes,  must  serve  the  writ,  arrest,  take  bail, 
summon  and  return  the  jury,  and  see  the  judgment  of  the  court 
carried  into  execution.  In  criminal  matters  also,  he  arrests, 
imprisons,  summons  the  jury,  has  the  custody  of  the  delin- 
quent, and  executes  the  sentence. 

As  king's  bailiff,  he  is  to  preserve  the  king*s  rights  within 
his  county ;  to  seize  to  the  king's  use  all  lands  devolved  to  the 
crown  by  attainder  or  escheat ;  levy  all  fines  and  forfeitures ; 
seize  and  keep  all  waifs,  estrays,  wrecks,  and  the  like,  unless 
granted  to  some  private  persons ;  and  if  commanded  by  pro- 
cess from  the  exchequer,  must  collect  also  the  king's  rent* 
within  his  county. 

For  the  execution  of  these  offices,  he  has  under  him  many 
inferior  officers  :  an  under  sheriff,  bailiff,  and  gaolers. 

It  is  the  business  of  the  under  sheriff  to  perform  all  tlte 
duties  of  the  office  of  the  sheriff,  a  few  only  excepted ;  but  he 
cannot  practice  as  an  attorney  during  his  office,  which  he 
cannot  hold  for  a  longer  term  than  one  year. 

Bailiffs,  are  either  bailiffs  of  hundreds  or  special  bailiflfe* 
,  The  former  are  appointed  by  the  sheriff  over  certain  districts^ 
to  collect  fines,  summon  juries,  attend  the  judges  and  justices 
at  the  assizes  and  quarter  sessions,  and  serve  writs  and  pro- 
cesses in  the  several  hundreds.  The  latter  are  employed  to 
serve  writs,  make  arrests,  and  take  executions ;  and  being 
usually  bound  to  the  sheriff  for  the  due  execution  of  their  office, 
are  called  bound  bailiffs. 

Gaolers  are  officers  under  the  sheriff,  who  is  answerable  for 
their  conduct.    Their  busineiis  is  to  keep  in  safety  all  who  are 
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committed  to  their  custody ;  and  if  they  suffer  any  sndi  t* 
escape,  the  sheriff  must  answer  to  the  king,  if  it  be  a  criminal 
niatier ;  if  a  civil,  to  the  party  injured. 

The  coroner  derives  hw  name  Ironi  having  to  do  chiefly  \\\ 
pleas  of  the  crown,  and  is  chosen  by  the  freeholders.  The 
number  of  coroners  is  not  ti\ed ;  in  some  counties  there  are 
four,  some  sixj  and  some  have  fewer. 

The  power  of  the  coroner  is  either  judicial  or  ministerial. 
The  judicial  authority  of  the  coroner,  is  to  enquire  into  the 
cause  by  which  any  person  came  to  a  violent  death,  to  pro- 
nounce judgment  upon  outlawries  in  the  county  court,  to  take 
and  enter  appeals  of  murder,  &c.  He  may  also  enquire  of  the 
escape  of  a  murderer,  of  treasure  trove,  wreck  deodands ;  but 
of  no  felony,  except  the  death  of  a  njan,  aud  upon  view  of 
the  body.  For  if  the  body  be  not  found,  the  coroner  cannot 
sit.  He  must  sit  also  in  the  very  place  where  the  death  hap- 
pened ;  and  his  enquiry  is  made  by  a  jury  from  any  of  the 
neighbouring  towns  over  which  he  presides.  If  by  this  in- 
quest any  is  found  guil'y  of  murder,  he  is  to  commit  the 
offender  to  prison  for  trial,  and  also  to  make  enquiry  con- 
cerning his  lands,  goods,  and  chattels,  which  are  forfeited 
thereby,  and  must  certify  the  whole  of  the  business  to  the 
court  of  King's  Bench,  at  the  next  assizes  {in). 

The  next  order  of  subordinate  magistrates  are  justices  of 
the  peace ;  the  chief  of  whom  is  the  Cmtoa  Rotuloritin ,  or 
keeper  of  the  county  records. 

These  justices  are  appointed  by  the  king's  special  commis- 
sion under  the  great  seal.  Their  commission  appoints  them 
all,  jointly  and  severally,  to  keep  the  peace ;  and  any  two  or 
more  of  them  to  enquire  of  and  determine  felonies  and  other 
misdemeanors. 

As  the  office  of  these  justices  is  conferred  by  the  king,  so 
it  subsists  only  during  his  pleasure;  and  is  determinable, 
1.  By  the  demise  of  the  crown;  that  is,  in  six  months  after, 
8tat.  1,  Ann.  c  8.    '2    By  express  writ  under  the  great  seal(;/). 

3.  By  superseding  the  commission  by  writ  of  superstdeax, 
V^hich  suspends  the  power  of  all  the  justices,  but  does  not 
totally  destroy  it :  for  it  may  be  again  renewed  by  procedendo. 

4.  By  a  new  commission,  which  virtually,  though  silently,  dis- 
charges all  former  justices  that  are  included  therein  ;  for  two 
commissioners  cannot  subsist  at  once.  5.  By  accession  of  the 
ofiice  of  sheriff  or  coroner,  stat.  1  Mary.  st.  1,  c.  8. 

(m)  I  11.  C«n.  c  9.  (n)  Unb.  (7. 
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Touching  the  qualifications  of  these  justices,  it  is  provided 
i»y  Stat.  2  Hen.  5,  st.  ],  c.  4,  and  st.  2,  c.  1,  that  they  must 
be  resident  in  their  several  counties.  And  by  the  IB  Geo.  2, 
c.  20,  every  justice  of  the  peace  must  have  an  estate  pro- 
ducing 100/.  per  aunum,  char  of  all  deductions:  and  ii  he 
acts  without  such  qualification,  he  shall  forfeit  100/.  Also 
by  Stat.  5,  G^o.  2,  c.  J  8,  no  practising  attorney,  solicitor,  or 
proctor,  shall  be  capable  of  acting  as  justice  of  the  peace  for 
any  county. 

By  the  aforementioned  stat.  18  Geo.  2,  c.  20,  it  is  pro- 
vided, that  no  person  shall  be  capable  of  being  a  justice  of  the 
peace,  or  acting  as  such,  who  shall  not  have  in  law  or  equity, 
for  his  own  use  or  possession,  a  fi  eehold,  copyhold,  or  cus- 
tomary estate  for  life,  or  some  greater  estate,  or  for  years 
determinable  upon. a  life  or  lives,  or  twenty-one  years,  in 
lands,  8cc.  of  the  clear  yearly  value  of  100/.  over  and  above 
all  encumbrances^  rents,  and  charges ;  or  entitled  to  the  im- 
mediate reversion  or  remainder  in  lands,  &c.  of  300/.  per 
ann.  under  the  penalty  of  100/.  But  this  does  not  extend 
to  corporation  justices,  or  to  the  eldest  sons  of  peers,  and 
of  gentlemen  quailified  to  be  knights  of  shires,  the  officers 
of  the  board  of  grCen  cloth,  principal  officers  of  the  navy, 
under  secretaries  of  state,  heads  of  colleges,  or  to  the  mayors 
of  Cambridge  and  Oxford ;  all  of  whom  may  act  without  any 
qualification  by  estate. 

The  power,  office,  a;nd  duty  of  a  justice  6f  the  peace  de- 
pend on  his  commission,  aftd  on  the  several  statutes  that  have 
created  objects  of  his  jurisdiction.  His  commission  em- 
powers him  singly  t6  conserve  the  peace,  in  suppressmg  riotsj 
and  affiays,  in  taking  securities  for  the  peace,  in  apprehending 
and  coramittirig  felons,  aind  Other  inferior  criminals.  It  also 
^mpdwfers  any  tUo  or  more  of  thent  to  determine  all  ffeloniea 
and  other  offences. 

If  a  jiistice  makes  any  undesigned  slip  in  his  practice,  great 
lenity  and  indulgence  stre  shown  him  in  the  courts  of  law ;  aud 
there  are  niany  statutes  made  to  protect  him  in  the  upright  dis- 
charge of  his  duty;  which,  among  other  privileges,  prohibit 
such  justices  being  sued  for  any  oversights  Without  notice  on* 
mouth  before  the  writ  is  sued  odt,  or  a  copy  of  it  served  upori 
him ;  and  stop  all  suits  begun,  on  tender  made  of  sufficient 
amends;  7  Jitc.  I,  c.  5  ;  21  Jac.  1,  c.  12;  24  Geo.  2,  c.  44. 
And  to  protect  justices  of  the  peace  in  the  execution  of  their 
duty,  it  is  provided  by  43  Geo.  3,  c.  141,  that  in  all  actions 
which  shall  be  brought  against  apy  justice  of  the  peace  on  ac- 
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count  of  any  conviction,  in  case  such  conviction  shall  have 
been  qiiashtd,  the  plaintift",  besides  the  amount  of  the  penahy 
which  may  have  been  levied,  shall  not  recover  greater  flamages 
than  two-pence;  nor  any  costs,  unless  it  shall  be  alleged  in 
the  declaration  in  the  action,  (which  shall  he  ah  action  upon  the 
case  onl))  that  such  acts  were  done  maliciously,  and  without 
any  reasonable  or  probable  cause.  But,  on  the  other  hand^ 
any  malicious  or  tyrannical  abuse  of  their  office  is  usually  sse- 
vertly  punished ;  and  all  persons  who  recover  a  verdict,  for 
~  any  malicious  or  wilful  injury,  are  entitled  to  (double  costs. 


CHAP.  LX. 

Of  Parish  Officers, 

1.    CHURCnWARDENS. 

GENERALLY  speaking,  all  inhabitants  of  the  parish 
,  are  Bable  to  serve  the  oftice  of  churchwarden;  but  peers  of 
tlie  realm,  members  of  parliainent(o),  clergymen  (p),  bar- 
risters at  kw  and  attorneys  fij),  clerks  of  court  (r),  physicians, 
aurgeons;,  and  apothecaries,  5  Tie7i.  8,  c.  6 ;  32  Hen.  8,  c.  4; 
19  Geo.  2j  c.  15  ;  and,  generally,  all  persons  holding  any  office, 
*  l^hich  requires  a  constant  and  personal  attendance  (s). 

So  by  Stat.  1  IV.  3,.  c.  1 8,  dissenting  mioisters  arc  exempted 
on  taking  the  oaths  of  utlejiunce,  &c.  as  are  all  dissenters,  oa 
providing  a.  sufficier.  And  by  the  10  and  11  fV.  3, 

c.  23,  prosecutors  hi  ..  i  it^  and  the  first  assignee  of  their 
certificate,  are  disrhargcfd  from  all  pan'sh  pffices  within  Aim 
^parish  in  ^vWh  the  ^Ipii^; ^vas  committed.  And  by  sfat. 
2f  C/?o.  2,  c,  30,  allsege^its,  corporals,  drummers,  and  pri- 
vate men  serving  in  tlie  mititra,  are  privileged. 

Chiiicluvardens  are  tin-  Miardiansand  keepers  of  the  chnrchi 
ntatives  <  'y  of  the  parish.     By  the  89  and 

iiiiu  ;j'/.ii  <  anon,  \6u.j,  liic^  ure  to  be  chosen  yearly  in  I'lastei 
week,  by  the  joint  consent  rtf  the  mini^jter  and  parishioners  (/). 
I^iey  at^e  sonieti  d  by  the  mimatcr>  and  sometimes 

tn-  the  parish,  a^  ■  is. 

ilic  Ix  nt'fit  oi  ilie  cluurch,  churchwardens  are  for  .       i 

^..,  j.,(js  considered  by  the  common  law  as  a  kiud  of  cuij'  - 

'  ration,    lliey  are  entrusted  with  the  care  and  uianagcmcnt 

(s)  G]h».  Cod.  iij.  (f>)  Ld.  Raym.  1TO7.  ff)  Sid.  431 

(r)  I  lloU.  Rep.  36b  (i  i  E^.  ^.  F.  U  359.  (I J  Wood' 
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oF 'the  goods  and  personal  property  belonging  to  the  church; 
and  for  the  recovery  of  which,  if  stolen,,  they  may  bring 
actions,  or  may  sue  the  offender  in  the  spiritual  courts  (a). 
They  may  purchase  goods  for  the  use  of  the  parish ;  and, 
witli  the  assent  of  the  parishioner^  may  sell  or  otherwise 
dispose  of  thfe  goods  of  the  church  (x).  But  they  have  no  in- 
terest ov  power  over  the  freehold  of  the  church  itself,  nor 
over  any  land,  or  other  real  property  belonging  to  it.  If,' 
therefore,  the  trees  in  the  churchyard  be  cut  down,  or  thei 
grass  destroyed,  or  if  the  walls,  windows,  or  doors  of  the 
church  be  broken,  the  incumbent  or  his  lessee,  and  not  the 
churchwardens,  is  entitled  to  the  recompence  for  the  in- 
jury (^).'  Neither  can  they  take  lands,  even  for  a  term  of 
years,  devised  to  the  parish  for  the  repair,  or  other  use  of  the 
church,  unless  through  the  intervention  of  a  trustee  for  the  use 
mtended(?). 

The  duties  of  the  churchwardens  are,  to  bind  out  poor 
children  apprentices,  43  Eliz.  c.  2;  to  collect  and  disburse 
assessments  made  by  the  parishioners  in  vestry  for  the  re- 
pairs of  the  church  (fl);  to  keep  the  keys  of  the  belfry,  and 
take  care  they  be  rung  only  on  proper  occasions  (6);  during 
a  vacancy  of  the  benefice,  to  manage  all  the  prolits  and  ex- 
pences  for  the  benefit  of  the  succeeding  incun) bent ;  to  take 
care  that  the  church  be  duly  served  by  a  curate. approved  of  by 
the  bishop  (c);  to  collect  and  receive  all  monies  given  in  pur- 
suance of  a  brief,  St.  i  Ann.  c.14;  to  grant  consent  for  thb 
burying  of  persons  in  a  different  parish  from  that  in  which 
the  person  dies  (d);  to  prevent  sell-murderers,  as  also  ex- 
comipunjcated  persons,  from  being  buried  in  the  church  or 
church-yard,  without  a  special  licence  from  the  bishop  of 
the  diocese  ^  to  sign  certificates  to  enable  the  out-pensioners 
ef  Greeuwit^h  Hospital,  residing  in  their  respective  parishes, 
to  receive  their  pensions,  3  Geo.  3,  c.  Ifj;  to  see  that  the 
"(ihanCel  is  kept  in  due  repair  and  order,  and  to  present  the 
.defects  to  the  bishop  (e) ;  to  take  care  of  the  church  and  its 
appendages  ;  to  see  that  it  is  properly  aired  and  kept  clean 
and  in  good  repair;  to  provide  all  requisites  for  the  commu- 
nion service,  christenings,  and  other  ceremonies  (/) ;  to  prc- 
yeqt  any  irreverent  or  disoi'derly  behaviour  at  church  ;  for 
v^jiich  purpose  they  may,  without  being  guihv  of  an  assault, 

(a)_»Keb.23,             Cx)  Cro.Car.55a.  ^Cro.  Jac.  234.  (y)   2  Roll. 

Abr.  337.  ^         (k)  Het.  74.     Co.  Lit.  3,          f^)  Ld.  Raym.  59.  (l>)C^n. 

S8.       '  (f)  Show's  Pariah  Law,  99.         (d)  Gibs.  Cod.  453.  (ej  Can.-So, 
J/Ji  Ibid. 
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take  oflF  a  person's  hat,  or  even  turn  him  out  of  llif.  cliurcli  (g); 
to  keep  the  ways  leading  to  ihc  church  in  repair  [h) ;  to  keep 
the  church-yard  in  a  good  and  passable  state,  and  not  to  per- 
mit any  pla}S,  temporal  courts,  &.c.  to  be  held  therein  ; 
lior  are  they  to  allow  any  idle  per»ons  to  abide  therein,  or  in 
the  church  porch,  during  divine  service,  nor  any  tumult  or  in- 
decency during  the  rites  of  bui  ial  (/) ;  to  pay,  within  thirty 
days  after  notice  in  writing  to  them  given,  or  aflixed  to  the 
door  of  the  chinch,  out  of  the  money  collected  for  the  relief 
of  the  poor,  such  sums  as  shall  bo  rated  upon  the  pariah  by 
any  or  quarter  sciisions,  12  (ieo.  C,  c.  29;  to  provide  and 
keep  a  large  fire-engine,  ar>d  a  hand  engine,  with  proper  ac- 
coutrements, and  to  fix  stop  locks  and  fire-cocks  upon  the 
pipes  belonging  to  the  water  works,  and  mark  upon  the 
front  of  some  opposite  house  the  place  where  they  are  to  be 
found,  and  keep  in  such  house  an  instrument  for  opening  the 
plug,  Stat.  6  Jnn.  31  ;  to  apprehend  and  carry  before  a  jus- 
tice all  hawkers  and  pedlars  trading  without  a  licence,  9  a"fi 
10  W.  3,  c.  27 ;  to  advertise  stolen  lead  deposited  in  their 
hands  by  any  justice  of  the  peace,  29  Geo.  2,  c.  30 ;  to  ap- 
prehend and  safely  secure,  Ijy  order  of  two  justice«,  all  lu- 
natics and  insane  persons,  17  (ieo.  2,  c  .5  ;  to  raise  and  levy 
the  assessments  for  the  support  of  the  militia,  and  provide  vo- 
lunteers for  the  militia,  '26  Geo.  3,  c.  107  ;  34  Geo.  S,  c.  l6; 
to  maintain  actions  for  the  destroying  or  defacing  of  the  engines, 
or  the  monuments  or  tomb-stones  within  the  church  and 
church-yard  (A) ;  to  provide  decent  ornaments  of  public  wor- 
ship and  religious  ceremonies  (J)  ;  to  see  that  the  parson  does 
his  duty  according  to  the  rites  of  the  church  of  England,  and 
to  present  any  deficiency  therein  to  the  ordinary  at  the  Easter 
visitation;  to  levy  the  sum  of  twelve- pence  on  all  persons  not 
resorting  to  the  parish  church  on  Sundays  and  other  holidays, 
1  Eliz.  c.  2  ;  and  the  sum  of  three  and  four  pence  for  using 
unlawful  sports  on  those  days,  1  Car.  1  ;  to  present  or  cer- 
tify to  the  bishop,  at  least  once  a  year,  all  matters  relative  to 
any  defect  in  the  duty  of  the  minister,  the  religious  or  moral 
conduct  of  tlic  parishioners,  or  the  repairs  of  the  chanc<;l ; 
to  see  that  every  new  preacher  is  j^roperly  qualihed  by  liceiKO 
from  the  bishop,  and  to  see  that  he  subscribes  his  name  in 
a  book  kept  for  that  purpose,  with  the  day  on  which 
he   preached^  and  the  name  of  the  bishop  who  granted  the 

Cir)  I  Sawr.a.  ij.  (i;  a  Roll.  Abr.  187.  (i)  IbiJ.    19,18,91. 

(A)  Shiw'i  lUr.  Livr,  «.  15.     Cr».  Jic.  367.  (/)  %  RolL  Abr.  291. 
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licence  (w);  to  summon  a  vestry  of  the  parishioners"  for  tlie 
purpose  of  makiug  a  rate  for  the  repairs  of  the  church,  which, 
when  agreed  upon^  is  to  be  levied  by  the  churchwardens 
upon  every  occupier  of  huids  or  house  within  the  parish^ 
uhether  he  reside  in  the  parish  or  not  (w) ;  to  see  that  the  ihi- 
nister  enters  in  the  parish  register  all  weddings,  christenings,  and 
burials,  which  may  have  happened  in  the  preceding  week  (o) ; 
to  keep  the  parish  cinirch  in  good  repair ;  but  if  the  churchwar- 
dens would  make  any  material  impioveruent  or  alteration,  they 
ihould  obtain  the  consent  of  the  majority  of  the  parishioners, 
and  also  a  licence  from  tiie  ordinary  (p);  to  see  that  tke  Lord's 
day  is  duly  observed ;  to  give  public  notice  of  vestries  on  the 
Sunday  before  the  convening  of  the  vestry,  or  at  the  church 
door,  as  the  parishioners  depart  (q). 

In  making  assessments  for  tlie  relief  of  maimed  soldiers  and 
pensioners,  the  churchwardens  are  to  join  with  the  constable; 
and  in  making  such  assessments  for  the  relief  of  the  poor  and 
indigent  in  general,  by  the  43  Eliz.  c.  2,  they  are  to  join  with 
the  overseers. 

By  the  89th  canon  of  the  church,  churchwardens  at  the  end 
of  their  year,  or  within  a  m.onth  after,  are  to  give  in  to  the 
minister  and  parishioners  a  just  account  of  all  monies  they 
have  received  and  expended  for  the  use  of  the  church,  during 
the  lime  they  were  in  office ;  and  also  to  deliver  up  to  the  said 
parishioners  the  money  and  effects  remaining  in  their  hands  (r). 

If  the  churchwardens  defer  making  or  gathering  their  rate 
till  tlveir  office  is  expired,  they  are  deprived  of  all  legal  au- 
thority of  doing  either,  unless  they  have  previously  made  a 
presentment  of  the  defaulters;  for  which  reason  they  ought  to 
take  care  to  gather  in  the  rate  as  soon  as  it  can  conveniently 
be  done,  and  prosecute  before  the  expiration  of  their  office 
those  who  refuse  to  pay  the  sums  they  are  rated  at ;  or,  if 
this  be  neglected,  present  the  defaulters  at  the  Easter  visita- 
tion, when  they  go  out  of  office;  in  which  case  they  will  still 
have  authority  to  recover  their  arrears.  If,  however  neither 
of  these  things  have  been  done,  they  must  transfer  the  sums 
in  arr^ar  to  their  successors,  who  have  uutbority  to  vecover 
ihem  for  the  use  of  the  palish. 

For  a  fuller  and  more  circumstantial  detail  of  the  duty  and 
authority  of  churchwardens,  we  beg  to  refer  the  reader  to  Mf . 

...  -  ,v    ..  ..  A 

(m)  Can.  50,  52.  (n)  i  Mod.  97.     5  Co,, 57.  (#)  Gibs.  Cod.  «*|. 

(/>)  1  Mod.  73.  (yj  Paul's  Corr.flstc  fajijh  O^cer,  {lu  Churchwardeb. 

(r)  Gibs.  Ccd.  c.  i^. 
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Vaura  useful  publication,  entiiled   "  The  G>aiplete   PariA 

2.   OVERSEERS. 

.   By  virtu*  of  the  statute  of  43  Eliz.  c.  2,  overseer^.who  may 
be  any  of  tbe  substaniiai  hi  usekeepers  in  the  parish,   uoIeM 
there  is  not  a  sufficient  ruuibtr  of  substantial  hofi8tVe->"r«, 
are  ap}  ointed,  aud  then  ihe  appointment  of  a  poor  pei 
be  good  (s). 

W  Lat  persons  are  exempted  from  the  service  of  dtis  parcb- 
fhial  office,  we  refer  to  ihe  list  of  exemptions  uientioued,  wim^  * 
treating  of  the  office  of  churchwarden,     indeed,  the  peraoAf 
Specified  in  that  list  are  exeoipted  from  all  parochiaLt^idkes. 

By  the  afoiemeutio lied  stat.  43  KHz.  c.  2,  and  13  i^id 
34  Ca»'.2,  c.  1 2, overseers  are  to  be  nominated  yearly  iu  l^ter 
veek,  crr  within  one  inunth  after  (though  a  !)UbM<  mi- 

fcntion  Mill  be  vahd)(0  by  iHO  justii'es  dwiUing  iMro  lah. 

Their  office  and  duty,  acco)ding  to  the  43  Eltz.  are  prin- 
cipally ihese ;  fir^t,  lo  raise  con.peitnt  sums  for  the  necefesaty 
^tief  pi  die  poor,  impotent,  old,  bUnd,  aud  such  other  bein; 
f>oor,  and  not  able  .to  work;  aud  secoodly,  to  pr  '  '^ork 
iior  &uch  as  are  able,  and  c»i«not  other\vi<>e  get  t.  >.nt. 

*^tor  thtJ  powered  to  make  and 

4evy  raic>  of  tbe  paiish,  b>  ihe 

.^ame  act  of  pariiameui ;  w  bK-h  ha»  been  farther  explained  aB4 
taAfXKtA  by  se\erai  subsequent  statutes. 
-iitiAa^ix  is  to. be  obier^ed,  ibat  when  an^'  poor  person' is  re- 
iUc9lMlnracler  this  statute,  and  monc>  Ls  ordeied  to  be  paid  tr> 
JmifglV  weekly  instalments,  such  money  is  to  be  paid  at  the 
-Jtaginnin^  of  each  week,,  aud  not.  as  wages  are,  at  the  end  of 
iliiweckuO'   T.i.s  .  0        •  .. 

!.   As  to  the  dnt^of  overseers  inxespeqt  to  baatards^  it  isftrn^ 

Tided  biratfll-  li.'Gw)-  2,  c.  S\,  that  af  asj  jingle  tvoaiaiK  shall 
.be  Hditerf4 of- •a  bastard  child,  which  hhail  be  ur  shall  foe  bkely 
ifeHTlifcove' cbvgisaolc  to  any  |>arl;^'•  '  rA  place, 

anriliillbdeckfeiierself  rriih  child,  ..  m»  hkely 

itoise^bttni'V  bistv^  attd  shuij,  upon  onih  betuii-  a  justice^ 

charge  any  ptisori  with  having  gotten  her  wi*h  chiid,  such 
Ijmtice,  od'  dpp^csi^ou  m»i6%  to  him  by  the  overieta&  of  the 
.poor  of  Micb  -parish,  or  one  of  them,  or  by  aoy  subfitaatial 

housekeeper  ot  any  evtia  parochial  place,  »hall  cau.sc  such  per- 
nte^ba  ijijlrfcliemkd^  and  comait  him  to  the  common  gaol. 

.J«"    ■•..':..•:    .\  '  •    -i*     .  .  '    -"X"      *     " 

|i)aT.lL  395.  (0  Sir.  11S3.  (a)  f  T.'K.  Jlfb''' 
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or  house  pf  correction,  unless  he  shall  give  security  to  indem- 
nify such  parish  or  place  against  aii)-  charge  in  respect  of  such 
chi|d,  or  to  appear  at  the  next  general  quarter  sessions,  and 
abide  by  the  order  that  shall  there  be  made. 

And  in  respect  of  bastard  children  delivered  in  hospitals,  ft 
is  piovided  by  13  Geo.  3,  c.  &2_,  that  if  any  woman  shall  be 
delivered  of  any  bastard  <  hild  in  any  hospital,  or  place  of  pub- 
lic reception  for  pregnant  women,  the  keeper  or  other  person 
having  the  management  thereof  shall,  four  days  before  she 
shall  be  discharged  therefrom,  give  notice  thereof  to  the 
churchwardens  or  overseers  of  the  parish  where  such  hospital, 
&c.  shall  be  situated  ;  and  such  overseer  or  churchwarden  shall 
attend  there  at  the  time  therein  specified,  (and  so  from  time  to 
time,  as  often  as  may' be  necessary,  if  the  woman  shall  then  be 
unfit  to  be  removed,)  and  convey  such  woman  before  some 
justice  of  the  peace,  in  order  to  be  examined  relative  to  her 
place  of  settlement,  and  such  examination  shall  be  delivered 
in  writing  to  the  overseer  or  churchwardens,  and  by  him  or 
them  deposited  amongst  the  parish  books  and  papers. 

The  authority  of  overseers  of  the  poor  in  respect  of  ^*v»-»»-'/f 
parish  apprentices  is  given  by  the  stat.  43  Elit.  c.  2,  v^  hereby  Pt/t^tf*,l.e% 
it  is  provided,  that  it  shall  be  lawful  for  the  churchwardens  and 
pyerseers  of  the  poor,  or  the  tnajor  part  of  them,  v\  ith  the 
^^ssent  of  any  two  justices  of  the  peace,  (one  of  whom  must 
he  of  the  quorum,)  to  bind  out  as  apprentices,  where  they 
shall  see  convenient,  all  such  poor  children  of  their  parish 
whose  parents  are  not  able  to  provide  for  them ;  such  children, 
if  male,  to  be  bound  till  the  age  of  twenty-one,  and  if  female, 
till  the  age  of  twenty-one  or  marriage. 

By  2  and  3  Jnn.  c.  (),  churchwardens  and  overseers  of  the 
poor,  with  the  approbation  of  two  justices,  or  head  ofiScers  of 
cities  and  towns  corporate,  may  bind  out  any  boys  of  the  ag» 
of  ten  years  or  upwards,  who,  or  whose  parents,  shall  be 
chargeable  to  the  parish,  or  beg  for  alms,  to  be  apprentices 
to  the  sea-servipe,  to  any  of  his  majesty's  ships,  or  any  owner 
or  master  of  ships  belonging  to  any  port  in  England,  Wales, 
pr  Berwick,  until  such  boys  shall  attain  the  age  of  tu  euty-one 
.  ^ears.  •  ^'      ' 

Churchwardens  and  overseers'  of  the  poor  may  also,  by 
S8  Geo.  3,  c.  4S,  with  the  consent  of  two  justices  (signified 
under  their  hands,)  or  the  consent  of  their  parents,  bind  any 
boy  of  the  age  of  eight  years,  who  is  chargeable  to  the  parish, 
pr  w^pse  parpts  are  soj  or  who  shall  beg^  fqr  alms^  to  be  ap-. 
'  "       *l  '  prentice 
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prentice  to  any  chimney-sweeper,  unlil  he  attahis  the  age  of 
sixteen  years. 

As  to  the  duty  and  authority  qf  ovprsocrs  in  respect  of 
rales  for  ilie  rthtt  «>l"  the  poor,  it  is  enacted  by  the  45  Eliz. 
c.  *i,  ihat  the  churchwardens  and  overseers  of  the  poqr  of  every 
paiibh,  or  the  greater  part  of  iheni,  «hall,  with  the  consent  of 
two  justices  of  the  peace,  raise  w  eekly  or  olherw  ise  (but  no 
rate  ouiilit  to  be  made  for  a  longer  time  than  three  months) 
(t),  by  taxation,  of  every  inhabitant,  parson,  vicar,  and  other, 
and  every  occuper  of  lands,  houses,  tythes  impropriate,  pro- 
priation  of  lyllies,  coal  mines,  or  saleable  underwoods  in  the 
parish  ;  a  sufficient  stock  of  flax,  ht;mp,  "wool,  yarn,  and  other 
necessary  ware  and  stuff,  to  set  the  poor  to  work ;  and  also 
money  for  the  relit-f  of  the  lame,  impotent,  old,  blind,  and  other 
Lein^  poor,  and  not  able  to  wqrk  ;  and  also  for  putting  out  poor 
children  apprentice,  and  geuerally  to  do  all  other  things  con- 
cerning the  premises,  as  to  them  shall  seem  meet. 

iJul  tiiey  cannot  make  a  rate  for  the  purpose  of  reimbursing 
their  predecessors  what  they  expended  whilst  in  office (^). 
Neither  can  they  borrqw  money  for  the  purposes  of  tht 
poor  (z) 

But  if  the  overseers,  while  in  office,  have  themselves  made 
a  rate  for  any  of  the  ])urposes  aforesaid,  and  their  year  expire 
before  they  have  collected  sufficient  of  it  to  rej>ay  ihem- 
aelves  the  money  ihey  may  have  expended,  their  successors 
are  empowered  to  get  in  the  same,  and  reimburse  their  pre« 
dccessors  ;  the  statute  1 7  Geo.  2,  c.  38,  enacting,  that  in  case 
any  person  shall  neglect  to  pay  to  the  overseers  for  the  time 
being  any  sum  they  shall  be  legally  rated  to,  the  succeeding 
overseers  shall  levy  such  arrears,  and  reimburse  lh«ir  prede- 
cessors all  sums  expended  for  the  use  of  the  poor,  and  allowed 
to  be  due  to  them  in  their  accounts. 

By  the  17  Geo.  1,  c.  38,  it  is  enacted,  that  the  church- 
"wardens  and  overseers  of  every  parish,  &c.  shall  within  four- 
teen days  after  overseers  shall  nave  been  appointed  for  the 
next  ensuiiig  year,  deliver  unlo  such  succeeding  overseere  ^ 
Ju!)t  account  in  writing,  fairly  entered  in  a .  book  to  be  kept 
for  that  purpose,  and  signed  by  them,  of  all  sums  by  them 
received,  or  rated  on  the  inhabitants  (though  the  sum  be  i|ot 
received),  and  also  of  all  goods,  chattels,  stock,  ami  mate- 
rial in  their  hands^  or  in  the  possession  of  any  poor  of  the 

^f^  6  Mod.  Rc|>.  10,  %  BL  Rep.  694.     {y)  i  Bott.  75.  a  6.     {%)  Deu(.  no. 

tai4 
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»aid  parish,  to  be  wrought  or  worked,  and  of  all  monies  bi 
ihem  the  said  churchwardens  and  overseers  paid  during  their 
office;  and  finally  of  all  matlers  and  things  relative  to  their 
said  office,  proper  to  be  traneniilted  to  their -successors. 

Aa  the  mauagemeut  and  direction  of  the  poor  belong  parti- 
cularly to  overseers^  we  shall  treat  of  their  settlement  and  re- 
moval.  ' 

The  plan  of  the  statue  of  the  43  Wiz.  for  providing  for  the 
poor,  we  have  seen  to  have  been  the  relief  of  the  impotent,  and 
them  only,  and  the  employment  of  such  as  Mere  able  to  work 
at  their  own  separate  homes,  instead  of  accumulating  them 
together  in  one  common  workhouse ;  a  practice  which  Sir 
William  Blackstone  observes,  puts  the  sober  and  diligent  upon 
a  level,  in  point  of  earnin?,  with  those  who  are  dissolute  airf 
idle  ;  depresses  tjie  laudable  emulation  of  domestic  industry 
and  neatness,  and  destroys  all  endearing  family  connections, 
the  only  fehcity  of  the  indigent  {a). 

The  principal  defect  of  this  statute  seems  to  have  been  the 
confining  of  the  poor  to  small  parochial  districts,  which  are 
frequently  incapable  of  furnishing  proper  work  for  the  poor, 
or  of  providh)g  them  an  able  dnector.  The  laborious  part 
of  the  poor  were,  however,  at  that  time,  at  liberty  to  seel^ 
employment  wherever  it  was  to  be  had,  none  being  obliged  to 
reside  in  the  places  of  their  settlement,  but  such  as  were  un- 
able or  unwilling  to  work ;  and  these  places  of  settlement 
vere  only  such  wherein  they  were  born,  or  in  which  they  had 
made  their  abode  for  three  years.  But  after  the  restoration/ a 
very  dift'erent  plan  was  adopted,  which  has  rendered  the-em- 
ployment  of  the  poor  more  difficult,  l>y  authorising  the  subdi- 
visions of  the  parishes ;  has  greatly  encreased  their  luithber  by 
•confining  them  jail  to  their  respective  districts ;  has  guea  birth 
to  the  intricacy  of  the  poor  laws,  by  multiplying  and  rendering 
more  easy  the  methods  of  gaining  settlements;  and  of  coiiJe- 
<q[uence,  has  created  an  infinity  of  expensive  lau  suits  between 
^contending  neighbourhoods  concerning  ihose  settitinrnts  and 
xemoyals.  Thus,  by  statutes  passed  in  the  reign  ot  Charles 
the  Second,  settlements  were  declared  to  be  gajned  by  birfli^ 
by  residence,  by  apprenticeship,  or  by  service  ;  afterwards  no- 
tice of  inhabitancy  was  required;  sid:)sequent  provisions  al- 
lowed other  circumstances  of  notoriety  to  be  equivalent  to  such 
notice,  and  these  circumstances  have,  from  time  to  time,  been 
altered,  enlarged,  and  restrained,  whenever  the  experience  :of 

(a}  I  Bl.  Com.  361,  > 

new 
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new  inconveniences,   arising  daily  from  qew  rcgulalions^  «ig- 
gested  tlie  necessity  uf  a  remedy  (6). 

The  law  of  Sfttlenients  may  be  therefore  non-  reduced  to  the 

foUowi.g  general   heads;  or  a  settlement  in  a  parish  may  be 

acquired,  1.   By  birth  ;  fr>r  uherever  a  child  is  first  knoMn  to 

be,  that  is  always,  prima  facie,  the  place  of  settlement,  lintil 

some  other  can  be  shown  (<).     This  is  also  ufiMierally  the  place 

of  setllemeni  of  »  bajjiard  child  ;  for  n  bastard,  haviiig  iu  the 

^eot  the  iaw  np  fajher,  cannot  be  referred  to  his  settlement, 

86  cahuT  children  may  (d).     But.  in  legitimate  children,  though 

the  place  of  birth  be  the  prima  facie  seulmunt,  yet  it  is  not 

COiH^lusivdy  80 ;  for   there  are,  ^.  Settlements  by  paiefitagCf 

Jbeiug  the t^ettlement  of  one's  father  ^nd  mother;  all  legitimate 

l^ldreu  being  real'y  settled  in  the  parish  v\here  their  parents 

^re  settled,  until  they  get  a  new  settleuieitt  lor  thtmselvcs(f). 

J^nd  if  the  parent^  acquire  9  new  settlement,  the  children  also 

follow,  and  belong  to  the  last  seulement  of  the  father  ;  or 

,  after  the  drsih  of  the  father,  to  tlje  last  settlement  of  the  mo- 

^^er  whilst  she  is  immarried.  till  they  are  emancipated  or  be- 

^me  juidep^fudent  of  their  father's  pr  mother's  family;  and  in 

^^hal  case,   they  have  that  settlement  which  iheir  pan  nl  had 

.'Mt  the  tiiue  of  the  emaucipaiion  ;  the  operation  of  \%htch  has 

,^^wa)8  been  decided  on  the  circumstances  either  of  the  soil's 

.-beiiig  twenty-one,  or  married,  or  having  gained  a  settlement 

,*,^  his  own  rij|,bt,  or  having  contracted  a  relation,  which  was 

j  jjucouii'-ient  villi  the  idea  of  hjs  being  iu  a  subordinate  sil^a> 

tion  in  hi!>  (ather'j)  family  if) 

A  new  stttlenient  may  Jbe  acquired  several  ways ;  as  S.  By 

marriage.     J'or  a  woman  marrying  a  man  who  is  settled  in 

.^ another  parish,  changes  her  own  settlement ;  the  law  not  per- 

,'t^ittiiig  the  separation  of  husband  and  wife  (l')    But  if  the 

»,jinan  has  no  sctllement,  hers  is  suspended  during  his  life,  if  he 

'/f  mains  in  Eiglaml,  and  is  able  to  maintain  her ;  but  in  his 

abst  lue,  or  after  death,  she  may  be  removed  to  her  maiden 

»ietilement(//).     But  she  cannot  be  separated  or  removed  from 

^jber  husband  dntuig  his  inability  to  support  her;  but  must  be 

supported  wiih  hir  family,  as  casual  {KH)r,  in  the  parish  where 

they  happen  to  w;u)t  relief  (/) 

The  other  methods  of  acquiring  settlements  in  any  parish 
arc  ail  reducible  to  thia  one,  \iifuy(y  dat/i  residdnc  ihere*iu; 

''^-f»;  1  Bl.Com.  J6r.  V//C«rth.  413.    Com>).  3«4.    S«lk.  485.     i  Ld, 

Kiytn.  567.  {d)  SaUc;  '417. '  («)  fbiiL  ili.     %  Ld.  Kiydk.  I473< 

(/)  Per  Lord  Kcnyon,    i  T.  R.  356  «.     Ibid     479.  (/)   1  btr.  544. 

(i)  Foley,  149.     Bur,  S.  C.  37O.         (i)  ilur.  S.  C  813.     I  Stf.  54^     CaW-  39^ 

but 
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.but  this  fort^  cfays  residence  (which  is  construed  to  be  lodging 
50r  lying  there)  nij-ist  not  be  by  fraud,  or  stealth,  or  any  clan- 
liestine  manner  j  but  made  notorious,  by  one  or  other  of  the 
following  concomitant  .. circumstances.  The  next  method 
therefore  of,  gaining  a  settlement,  is,  4.  By  renting  for  two 
Kigntlvs,  or  .forty  days  only,  a  tenement  of  the  yearly  vahie  of 
ten  pounds,  and  residing  forty  days  in  the  parish,  g.ains  a  set- 
tlement, (A).  It  need  not  be  one  entire  tenement ;  for  if  one  / 
tenem.vnt  ia  one  parish,  and  another  in  a  different  parisfci  , 
amount  together  to  the  value  of  10/.  a  year,  the  pei^son 
renting  them  will  gain  a  settleiBkent  by  residing  in  either  parish ; 
t)ie  value  is  only.nraterial ;  and  it  will  be  sufficient  to  give  a  set- 
tlement, if  the  enjoyment  of  the  tenement  is  gratuitous,  or  if 
no  rent  is  to.  be  paid  for  it(/).  Nor  is  it  necessary  that  there 
should  be  any  house  upon  the  premises  ;  even  a  renting  of  the 
aftergrass  or  pasturage  will  be  sufficient  (m). 

5. .  Executing,  when  legally  appointed,  any  public  parochial 
office  for  a  whole  year  in  the  parish,  as  churchwarden,  8cc. 
will  gain  a   settlement,  if  coupled  with   residence  for   forty 

idays.  <   J  ■     •  . 

6.  Being  hired  for  a  year,  when  unmarried  and  childless, 
and  serving  a  year  in  the  game  service,  also  entitles  to  a  set- 
tlement, S  and  4  W.  and  M.  c-  11 . 

A  widower  or  widow  with  children  emancipated  is  con- 
sidered as  childless,  for  such  children  cannot  iollow  the  set- 
tlement gained  by  their  parent's  service  (w).  And  if  an  un- 
married man  is  hired  for  a  year,  but,  before  he  enters  upon 
the  service,  or  during  the  service,  marries,  he  may  gain  a  set- 
tlement (o).  But  this  will  not  extend  to  the  continuance  in 
the  service  a  second  year  ;  for  he  was  married  when  this  new 
'contract  was  expressly  or  implicitly  entered  into  {p)  Hiring 
for 'any  time  certainly  less  than  a  year  will  not  be  sufficient; 
but  from  Whitsuntide  to  W  hitsuulide  is  considered  a  year, 
though  it  will  frequently  happen  to  be  a  period  less  than  :io5 
day's.  To  gain  a  settlement  as  a  servant,  there  umst  be  a 
hircg  for  a  year,  and  a  contivuied  service  for  a  year  ;  Ijut  it  is 
not  necessary  that  the  service  should  be  subsequent  to  the 
hiring  ;  for,  if  there  is  a  continued  service  for  eleven  monilis, 
or  any  other  part  of  a  year,  by  any  number  or  modesof  huings, 
or  with  any  difference  of  wages,  and  afterwards  a  hiring  tor  a 
year  and  a   service   to   complete  the   year,    a   settlement  is 

{k)  Stat.  13  and  14  Car.  2,  c.  12.     Bur.  S.  C.  474,  (/)  i   T  R.  458. 

(«)  4T.  R,  34^  i«).3Burn,  jii»44S.  CO  3  T.  k.  jSz* 

(f)  Caid.  5ij. 

gained. 
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gained  {q).  There  seemed  -to  be  great  reason  to  think,  that 
the  service  subsequent  to  tlie  hiring  for  a  year  should  at 
least  be  forty  days ;  but  it  is  now  decidt?d  thai  it  is  not  necej** 
rjry  (r).  The  Nettlement  of  a  servant  or  an  apprentice,  is 
■where  they  last  reside  forty  days  in  their  master's  employ ;  md 
where  they  do  not  reside  forty  days  successively  jn  one  placv^ 
but  aheniately  in  two  or  more  parishes,  and  more  tiiau  forty 
days  upon  the  whole  in  each  in  the  course  of  the  year,  the 
settlement  is  in  that  parish  in  which  they  jileep  the  last 
pight(.»). 

7.  Being  hound  an  apprentice  gives  a  settlement  in  the  place 
where  the  last  forty  davs  were  served.  S  and  4  IV.  and  M. 
c.  n.;  8  and  9  W.  3,  c.  10.;  31  Geo.  2.  c.  1 1. 

8.  The  having  an  estate  of  one's  ow  n,  and  residmg  thereon 
forty  d«ys,  however  small  the  value  may  be,  in  case  it  be  ac- 
quired by  act  of  law,  or  of  a  third  person,  as  by  descent,  gifi, 
d€vi«*e,  &.C.  is  a  sufiicient  settlement  (J) ;  but  if  a  nvan  acquire  it 
by  his  own  act,  as  by  purchase,  (in  its  popular  sense,  in  cuqside- 
ration  of  money  paid,)  then,  unless  the  consideration  advaticcd, 
lorn  Jide,  be  30/.  it  is  no  settlement  for  any  longer  time  thaa 
the  person  shall  inhabit  thereon.     9  Geo.  1.  c.  7. 

Tornierly  there  were  two  other  methods  of  gaining  a  settle- 
ment, viz.  1.  By  notice,  and  forty  days  unmolested  residence 
after  such  notice ;  and  2.  By  being  charged  to  anil  paying  the 
public  tuxes  and  levies  of  the  parish,  excepting  those  for  scaviti^e, 
bighuays,  and  tlie  duties  on  houses  and  windows.  But  these 
species  of  settlement  are  abolished  by  stat.  ^5  Geo.  3.  c.  101, 
xvhicli  enacts,  that  no  person  shall  in  future  gain  a  settlement 
by  notice,  or  the  payment  of  taxes  for  a  teucmont  of  less  yearly 
value  than  10/. 

AW  persons  not  so  settled  might,  by  the  13  and  14  Car.  Q, 
c.  1 2,  be  removed  to  their  own  parishes,  on  complaint  of  the 
overseer.',  by  two  justices  of  the  peace,  if  they  should  adjudge 
them  likely  to  become  chargeable  to  the  parish  in  which  they 
had  intruded,  unless  they  had  been  in  a  way  of  getting  a  legal 
settlement.  But  jhis  statute  being  an  infringement  of  Magna 
Charta,  the  legislature,  to  alleviate  the  hard.<ihip  and  inconve- 
nience introduced  by  it,  provided  by  the  8  and  9  ^V.  3,  c.  30, 
that  if  the  major  part  of  the  churchwardens  and  overseers  of 
any  parish  or  township  will  grant  a  ccrtiticatc  under  their  hands 
<tand  seals,  attested  by  two  witnesses,  and  allowed  and  sub- 
scribed by  two  justi^esj  acknowledging  the  person  and  his  fa- 

*' ''  V)  ^«'*  »y9*       CO  5  T.  R.  9«--      *  (0  PoJf •  <3 J-       (0  \  S«lk.  1%^, 
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Hjily  therein  specified  to  have  a  legal  settlement  in  their  parislx^ 
or  township,  and  shall  direct  it  to  .some  particular  parish  or 
township,  such  person,  having  delivered  this  certificate  to  the, 
parish  officers  of  the  pkce  to  which  it  is  directed,  then  neillier 
he  nor  his  family  are  removable  from  thence  till  they  are  ac- 
tually chargeable.  But  as  the  object  of  the  certificate  was  to 
prevent  him  from  bringing  any  incumbrance  upon  the  parisk 
■where  he  is  thus  permitted  to  reside,  by  the  9  and  10  7F.  3,  c.  11, 
he  15  restrained  from  gaining  a  Settlement  where  he  lives  under 
the  protection  of  the  certificate,  by  any  means  whatever,  ex- 
cept by  renting  a  tenement  of  the  yearly  value  of  10/.  and  by 
a  residence  in  the  parish  for  forty  days,  or  by  executing  an  an- 
nual office.  But  besides  these  two  cases  mentioned  in  the  act, 
it  has  been  held,  that  a  certificated  person  may  gain  a  settlement 
liy  residing  upon  (or  having  in  the  parish  where  he  resides)  any 
estate  whatever  of  his  own,  provided  it  has  been  actually  pur- 
chased by  him,  or  that  he  has  bond  fide  paid  30/.  for  it  (u). 

But  the  object  of  granting  certificates  is  now  put  an  end  to 
by  the  stat.  35  Geo.  8,c.  101,  which  enacts,  that  no  person  shall 
be  removed  by  an  order  of  removal  till  he  becomes  actually 
chargeable.  But  every  unmarried  woman  with  child  shall  be 
deemed  to  be  actually  chargeable,  and  also  all  persons  con- 
victed of  any  felony,  and  rogues,  vagabonds,  and  idle  or  dis- 
orderly persons,  and  persons  of  evil  fame,  or  reputed  thieves 
Dot  giving  a  satisfactory  account  of  themselves,  may  be  re- 
moved as  if  they  were  actually  chargeable.  And  where  a 
pauper  is  ordered  to  be  removed  by  an  order  of  removal,  or  % 
vagrant  pass,  in  case  of  the  sickness  of  the  pauper,  the  jus- 
tices making  such  an  order  may  direct  the  execution  of  it  to 
"be  suspended ;  and  in  the  case  of  an  order  of  removal,  the 
expences  of  the  maintenance  of  the  pauper  shall  be  borne  by 
the  parish  to  which  the  order  of  removal  shall  be  made.  And 
if  an  unmarried  woman  is  delivered  of  a  child  during  such 
suspension,  it  shall  be  settled  in  the  parish  which  at  the  tim« 
of  the  birth  was  the  legal  settlement  of  the  mother, 

S.   OF   CONSTABLES. 

Constables  are  of  two  sorts,  high  constables,  and  petty  cot> 
stables.  The  fornjer  were  first  ordained  by  the  statute  of 
A\inchester,  13  Edzv.  1,  c.  6;  are  appointed  at  the  court  leet» 
of  the  franchise  or  hundred  over  which  they  preside,  or,  in  de- 

C")  X  StT:  163.    a  Str,  1193.    BuTr.  S.  C.  aao. 
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fault  of  that,  by  the  justices  at  their  quarter  sessions;  and  aT# 
removable  by  the  same  authority  that  appoints  them  {i).  The' 
petty  constables  are  inferior  officers  in  every  town  and  parish/ 
aabordinate  to  the  high  constable  of  the  hutKlred^  fiVst  insti-T 
tuted  about  the  reign  of  Edw.  ^  (y).  '  '  \ 

The  exemptions  from  serving  the  office  are :  1 .  Aged  per- 
sons, incapacitated  by  weakness;  and  in  Westminster  those  of 
sixty-three  years  old  are  expressly  exempted.  :2.  Aldermen 
of  London.  ■^.  Apothecaries  practising  in,  or  within  sevei^ 
iliiles  of  London,  free  of  the  company,  or  in  the  bbuntry,  hav*- 
ihg  sened  seven  years.  4.  Attorhtes  of  the  coutts  of  K.  B; 
and  C.  P.  6.  Practising  barristers.  7.  Dissenters,  being 
teachers  and  preachers,  but  not  others.  8.  Foreigners  natu- 
ralized. 9-  Serjeants  or  private  mbn  serving  in  the  militia. 
10.  President  and  fellows  of  the  college  in  London.  1 1.  Pro- 
secutors of  felons,  and  the  first  assignee  of  the  certificate.  12. 
Surgeons,  free  of  the  surgeotis*  company  irl  London,  exa- 
mined, approved,  and  exercising  that  science;  and  by  cnstOm, 
all  surgeons.  It  also  seems  that  barbers  free  of  the  surgeons* 
company  arc  exempted  (r). 

■  If  a  gentleman  of  quality,  or  physician,  officer,  &c.  be 
chosen  coustabfe,  where  there  are  sufficient  persons  i)eside, 
and  no  special  custom  conceniing  it,  it  is  said  that  such  per- 
sons may  be  Tcl'reved  in  13.  R.  (a). 

'^riie  general  ilnty  of  all  constables,  both  high  and  petty,  as 
well  as  of  the  other  officers,  is  to  keep  the  king's  peace  in  their 
Several  districts ;  and  to  that  pmposetlhey  are  armed  with  ve^ 
large  potvers  of  arresting,  and  imprisotiing,  of  breaking  open 
liDirses,  and  the  liku.  But  with  regard  to  the  infinite  number 
of  duties  that  tire  laid  upon  constables  by  a  diversity  of  statutes 
we  must  again  refer"  ttt  the  ubove-mentioned  publication  of 
"Mr.  Paid;  in  \dmse  cotnpihition  may  be  seen  what  powers 
"(and  duties  belong  to  this  (J^cer ;  his  pt'otection  and  indemnity 
in  the  honeslt  exPclition"  df 'His  orttce^,  together  with  his  re- 
sponsibility tmd  punishment 'for  neglect  antl  iudlversatit)rt. 

4.   OP  WAtC^nM'EN. 

"By  the  statute  of'  W::  ,'  c.  4.  (I.-^  VJtv.  1,  st.  2.)  it  \% 

provided,  that  if  any  sti     ^  ^  ;/.  any  srispicioijs"  person)  pass 

-  ^oy  the  wutcb^  he  shall  be  arrested^  till  liforning;  "kiid  if  no  siis- 

^x)  I  Salk.  ^50.  ('j^^  1  Bl.  Com.  356.  fa ;>  Paul's  CompUte 

Parish  OSicar,  tit.  Ctnttablc  {•;  »  Hawk.  P.  C;  10a  c.  10.  s.  41. 
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picion  be  founi?,  he  shall  go  quit;  bint  if  there  be  cause  of 
suspicion  against  him,  he  shall  be  delivered  to  the  sheriff,  (viz, 
to  the  county  or  common  gaol,)  who  shall  keep  him  till  he  be 
acquitted  in  due  manner ;  and  if  such  person  will  not  submit 
to  the  arrest,  the  watchman  shall  raise  hue  and  cry  upon  him, 
and  such  as  keep  the  watch  shall  follow  him  with  the  town's- 
people,  and  so  in  the  next  town,  from  town  to  town  till  h&  be 
taken.  Or  he  may  force  such  person  to  submit  to  his  autho- 
rity by  beating  him,  or  may  set  him  in  the  stocks  until  the 
morning,  and  he  shall  not  be  punished  for  the  assault  (6).      ' 

The  watchman  may  also  deliver  suspicious  pel  sons,  ;.nd  all 
night-walkers  and  vagabonds,  to  the  constable  of  the  district, 
or  after  detaining  him  till  morning,  may  convey  him  before  a 
justice  of  the  peace  to  be  examined  (c). 

If  a  watchman  take  any  one  for  suspicion  of  felony,  he  may 
enquire  of  his  good  name  and  fame,  and  if  lie  tind  him  of 
good  name  and  fame,  he  may  let  him  go,  without  being  guihy 
of  an  escape  {d). 

If  a  watchman  is  killed  in  the  execution  of  his  duty  it  is 
murder  (e).  And  should  he  lose  his  life  in  endeavouring  to 
apprehend  a  burglar  or  house  breaker,  his  representatives  will 
be  entitled  to  receive  the  sum  of  40/.  from  tke  sheriff.  5  Ann* 
c.Si.s.  2. 

5.    OF    PARISH-CLERKS. 

Parish  clerks  were  foi  merly  very  frequently  in  holy  orders, 
and  some  are  to  this  day.  They  are  generally  appointed  by 
the  incumbent,  who,  by  the  9 1st  canon  of  the  church,  is  to 
signify  such  nomination  to  ihe  parishioners  on  the  next  Sunday 
following,  either  before  or  after  the  conclusion  of  divine  ser- 
vice. But  by  custom  they  thay  be  chosen  by  the  parishioners 
at  a  Vestry  held  for  that  purpose ;  and  if  such  custom  appears, 
the  court  of  king's  bench  will  grant  a  hiandam'us  to  the  aidi- 
deacon  to  swear  him.  in,  fur  the  establishmfent  of  the  Custom 
turns  it  mto  a  temporal  or  civil  right '[/). 

As  parish  clerks  are  regarded  by  the  common  law  to  have 
freeholds  in  their  offices,  they  cannot  be  deprived  of  them  by 
ecclesiastical  censuies;  but  they  are  liable  to  be  punished  by 
the  ordinary  (gj, 

{h)  5  Burn's  Ju5t.  756.     Dalt.  c.  104.  (cj  Ibid.  (</)   Dalt.  c.  159, 

'(<)'  Bara's  Just.  76?.  (/J  i  Bl.  Coni.  395.  (j)  »  RoT,  AVr. » j4. 

A  per- 
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^  ryA.  person  cliosco  to  be  parish  clerk,  miist  be  a*  least  twmtj 
jj|;ars  of  age ;  be  able  to  read  and  write,  and  should  bavc'  a 
y^tooipctent  knowledge  of  psabnody. 

6.    OF    SEXTONS. 

Sextons,  like  parish  clerk.<!,  cannot  be  removed  from  their 

bffices  by   the  ordinary,    though  they   may    be   censured   or 

jpunished  by  him  (A).     He  is  chosen  by  the  parish,   and  liis 

business  is   to  keep  tlie  church  and  pews  cleanly  swept,  and 

sufficiently  aired,  to  make  graves  and  open  vaults  for  the  burial 

*,of  the  dead;  to  provide  (under  ihe  churchwardens'  direction) 

'candles.  Sec  for  ligliting  the  church;  bread  and  wine,  and  other 

necessaries  for  the  communion,  and  also  water  for  baptisms ; 

.to  attend  the  church  during  divine  service,  in  order  to  open  the 

•  pew-doors  for  the  paiibliioners,  keep  out  dogs,  aild  prevent 

•"j^turbances,  &c. 

7i    OF    VESTRY-CLBRiS. 

Vestry-clerks  are  thosert  by  the  vestry,  during  pleasure. 
■  Their  bushiess  is  to  attend  all  parish  meetings;  to  draw  up 
and  copy  all  orders  and  other  acts  of  the  vestry,  and  to  giVc 
copies  thereof  to  the  parishioners  when  required.  They  are 
also  to  have  the  charge  and  custody  of  all  books  and  papers 
belonging  or  relating  to  the  business  6f  the  vestry  (/). 

8.  OF'   BBADttS. 

This  is  an  officer  appointed  by  thd  yestry.  Ifis  business  is 
to  give  notice  to  the  paiishioners  \Vhen  and  where  a  vestry  is 
appointed  by  the  churchw  ardcns ;  to  attend  upon  it  ^  hen  met, 
and  to  execute  its  orders.  He  is  also  to  assist  the  church- 
waidens,  overseers,  and  constables  in  their  respective  duties, 
%^'hen  commanded,  and  generally  to  do  and  execute  all  the 
orders  and  business  of  the  vestry  and  of  the  parish  (A'). 

9.    OF  SURVEYORS  OP  TflE  MlOUWAYS. 

"We  are  next  to  consider  th(i  surveyors  of  the  highways. 
Every  parish  is  bound  of  common  right  to  keep  the  high  roadtf 

'  ^  Q,)  \  Rol.  ^br.  234.    a  Uo«.  »8..       (?)  j  ?h»w,  P.  \.  j«.        (fc)  Ibid.  4«. 
8  that 
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Hiat  go  through  it,  in  good  and  sufficient  repair,  unless  by  reasou 
of  the  tenure  of  lands,  or  otherwise,  this  care  is  consigned  to 
some  particular  private  person.  From  this  buithen  no  man 
was  exempt  by  our  ancient  hwvs,  \vhatever  other  imimuiities 
he  might  enjoy.  And  iucleed  now,  lor  the  most  part,  the  care 
of  the  roads  only  seems  to  be  left  to  parishes ;  that  of  bridges 
being  in  great  measure  devol\  ed  upon  tiie  county  at  large,  l>y 
Stat.  22  Hen.  8,  c.  5.  U  the  parish  neglected  these  repairs, 
they  iniglit  formerly,  as  they  may  still,  be  indicted  for  such 
their  neglect;  but  it  was  not  then  incumbent  upon  any  parti- 
cular othcer  to  call  the  parish  together,  and  set  them  upon  this 
work;  for  which  reason,  by  tlie  statute  of  2  and  S  Ph.  and 
M.  c.  S,  surveyors  of  the  highway*  were  ordered  to  be  chosen 
in  every  parish. 

These  surveyors  were  origitially,  according  to  the  statute  of 
Philip  and  Mary,  to  be  appointed  by  the  constable  and 
churchwardens  of  the  parish;  but  now  they  are  constituted  by 
two  neighbouring  justices,  out  of  such  inhabitants  or  others 
as  are  described  in  statute  13  Geo.  3,  c.  78,  and  may  have  sv^ 
laries  allotted  to  them  lor  trouble. 

ITieir  office  and  duty  consists  in  putting  in  execution  a  va- 
riety of  laws  for  the  repairs- of  the  public  highways;  that  is,  of 
ways  leading  from  one  town  to  another :  all  which  are  now  re- 
duced into  one  act  by  statute  13  Geo.  3,  c.  78,  which  enacts, 
1.  That  they  may  remove  all  annoyancea  in  the  highwa3's,  or 
give  notice  to  the  owner  to  remove  tliem,  who  is  liable  to 
penalties  on  non-compliance.  2.  i'hey  are  to  call  together  all 
the  inhabitants  and  occupiers  of  lands,  tenements,  and  heredi- 
taments within  the  parish,  six  days  m  every  year,  to  labour  in 
fetching  materials  or  repairing  the  highways:  all  persons  keep- 
ing draughts,-  (of  three  horses,  8cc.)  or  occupying  lands,  bemg 
obhged  to  send  a  team  for  every  draught,  and  for  every  50/. 
a  year,  which  they  keep  or  occupy;  persons  keeping  less  than 
a  drauglit,  or  occupying  4ess  than  ML  a  year,  to  contribute  in 
a  less  proportion;  and  all  otKcr  persons  chargeable,  between 
the  ages  of  sixteen  and  si\ty-hve,  to  work  or  tind  a  labourer. 
But  they  may  compound  wiih  the  surveyors  at  certain  easy 
rates  established  by  this  act,  as  also  34  Geo.  3,  c.  74>  s.  3 ;  44 
Geo,  3,  c  52,  s.  2.  By  the  former  of  which  acts  (viz.  34 
Geo.  3,)  justices  are^nipowered  to  exempt  the  poor  occupiers 
of  tenements  from  the  payment  of  assessments  towards  the 
highways,  and  the  whole  burthen  of  the  repairs  of  such  high- 
ways is  thrown  upon  the  occupiers  of  tenements.  And  every 
cartway  leading  to  any  market-town  must  be  made  tweuty  feet 

Gr  wide 
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>vi(lc  at  the  Kast,  if  the  fences  will  permit,  and  may  be  in- 
creased by  two  justices,  at  tbe  expence  of  the  parish,  to  the 
bieadth  of  thirty  feet.  Also  two  justices,  where  they  think  it 
will  reiKltr  the  road  more  commodious,  may  ordf  r  it  to  be 
diverted;  but  this  power  to  enlarge  dors  not  extend  to  pull 
down  any  buildings,  or  to  take  in  the  ground  of  any  gardin, 
paddock,  cotirt,  or  yard.  And  no  tree  or  bush  shall  be  ptrniit- 
ted  to  grow  in  any  highway,  williin  liftccn  feet  from  the  centre 
of  it,  except  for  ornament  or  shelter  to  a  house;  and  the 
owners  of  the  adjoining  lands  may  be  compelled  to  cut  their 
hedges,  so  as  not  to  exclude  the  sun  and  wind  from  the  high- 
way 3.  The  surveyors  may  lay  out  their  own  money  in  pur- 
chasing materials  for  repairs,  in  erecting  guide-posts,  and 
inakin;;  drains,  and  siiall  be  reimbursed  by  a  rate^  to  be  al- 
lowed at  a  special  sessions. 

CHAP.  X. 

Of  Corporations. 

A  CoRpfjRATiON  is  a  person,  in  a  political  capacity,  created 
by.  the  law,  and  is  a  body  politic  framed  by  policy  and  fiction 
to  endure  in  perpetual  succession;  for  as  all  personal  rights  die 
with  the  natural  person,  and  as  the  necessary  forms  of  invest- 
ing a  series  of  individuals  one  after  another  with  the  same 
individual  rights  woidd  be  very  inconvenient,  if  not  imprac- 
ticable, it  has  been  found  necessary,  when  it  is  for  the  advan- 
tage of  the  public  to  have  any  particular  rights  kept  on  foot 
and  continued,  to  constitute  artificial  persons,  who  may  main- 
tain  a  perpetual  succession^  and  enjoy  a  kind  of  legal  immor- 
tality (/). 

C)f  cprporntiohs  some  are  solo,  some  aggregate  ;^  sole,  when 
in  one  single  person,  as  tbe  king,  a  bishop,  a  dean,  &c.;  ag- 
gregate, which  is  the  ma^t  usual,  ^Consisting  of  many  persons, 
as  mayor  and  commonalty,  dean  and  chapter,  &c.  Corpora- 
tions'are  likewise  spiritual  or  temporal;  spiritual,  of  bishops*, 
(kiihs,  archdeacons,  parsons,  vicars,  &c. ;  teinporal,  of  mayors, 
rnnnnonalty,  IJailirtV,  and  burgesses,  &c.  Some  are  of  a 
n  -d  nature,  composed  of  spiritual  and  temporal  per^jons, 
buth  us  heads  of  colleges,  and  huspitzds,  Scc. 

l^y  toi:porations  are  of  two  sprts,  civil  and  eleemosynary, 
Tbe  ciyil  arc  erected  for  a  variety  of  purposes ;  as  the  king,  to 

(/)  Woed'f  Jmiu  lot. 
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prevent  an  interregnum  or  vacancy  of  the  throne ;  a  mayor  and 
commonalty,  bailiff,  and  burgesses,  and  the  like,  for  the  ad- 
vancement and  regulation  of  manufactures  and  commerce. 
7'lie  eleemosynary  sort  are  such  as  are  constituted  for  the  per- 
petual distribution  of  free  alms,  or  bounty  of  the  founder  of 
them,  to  such  persons  as  he  has  directed^  as  all  hospitals,  col- 
leges, &c.  (m). 

A  corporation  may  be  created  by  the  common  law,  by  the 
king's  charter,  by  act  of  parliament,  and  by  prescription. 
When  a  corporation  is  created,  a  name  must  be  given  to  it,  and 
by  that  name  alone  it  must  sue  and  be  sued,  and  do  all  legal 
acts;  for  the  name  is  the  very  being  of  its  constitution;  and 
though  it  is  the  will  of  the  king  that  erects  the  corporation, 
yet  the  name  is  the  knot  of  its  combination,  without  which  it 
could  not  perform  its  corporate  functions  (n). 

When  a  corporation  is  duly  created,  all  other  incidents  are 
tacitly  annexed  to  it :  as,  1 .  To  have  perpetual  succession ;  and 
therefore  all  aggregate  corporations  have  a  power,  necessarily 
implied,  of  electing  members  in  the  room  of  such  as  go  off  (o). 
7\nd  where  the  mode  of  election  is  not  prescribed  by  the 
charter,  or  established  by  immemorial  usage,  it  may  be  regu- 
lated by  a  bye-law  {p).  2.  To  sue  and  be  sued,  implead  or 
be  impleaded,  grant  or  receive  by  its  corporate  name,  and  do 
all  other  acts  as  natural  persons  may.  3.  To  purchase  lands, 
and  hold  them,  for  the  benefit  of  themselves  and  their  suc- 
cessors ;  and  to  have  a  common  seal.  But  to  enable  corpo- 
rations to  purchase  and  hold  lands  in  mortmain,  they  must 
have  a  licence  from  the  king  {q).  4.  To  make  bye-laws  or 
private  statutes  for  the  better  government  of  the  corporation. 
And  where  the  power  of  making  bye-laws  is  in  the  body  at 
large,  they  may  delegate  their  right  to  a  select  body,  who  thus 
become  the  representative  of  the  whole  conmiunity  (/■).  But 
no  trading  company  is,  with  us,  allowed  to  make  bye-laws, 
which  may  affect  the  king's  prerogative,  or  the  common  profit 
of  the  people,  under  a  penalty  of  40/.  unless  they  be  approved 
of  by  the  chancellor,  treasurer,  and  chief  justices,  or  the  judges 
of  assize  in  iheir  circuits;  and  even  though  they  be  so  ap- 
proved,  still,  if  contrary  to  law,  they  are  void(s). 

Corporations  may  have  power  not  only  to  enfranchise  free- 
men, but  to  disfranchise  a  member,  and  deprive  him  of  his 

.(«)  I  Bl.  Com.  470.  (b)   Hob.  211.      TO  Co.  33.  (0)  ]  Ro?, 

ASr.  514.  (/.)  3  T.  R.  189.  {q)  Co.  Lit.  2.  7  and  8  W.  3,  c.  37. 

\r)  3  Burr.  1837.  (i)  I  Rol.  .\br.  514.     19  Hen.  7,  c.  7.     11  Co.  54. 
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freedom,  if  he  does  any  act  to  the  prejudice  of  the  body,  or 
contrary  to  his  oath,  &c.  Thon;;h  tor  conspirin<T  to  do  anv 
lbin;2  conlniry  to  his  duty,  or  for  words  of  contempt  ^^[ainst  the 
<hicf  officer,  he  may  not  be  disfranchised,  but  he  mav  bo  com- 
mitted till  he  tind  sureties  for  his  good  bdiaviour  (0.  Neither 
can  a  corporation  disfranchise  for  breach  of  a  bye-law  (//). 
And  one  wrongfully  disfranchised  may  be  restored,  and  have 
his  remedy  by  mandamus,  ^r.  in  B.  U.  An  alderman  or  free- 
man of  a  corporation  camiot  be  removed  from  his  freedom  or 
place  without  g<»od  cause,  and  a  custom  to  remove  them  ad 
libitum  is  void,  becaue  the  party  has  a  freehold  therein  (rV 

An  aggregate  corporation  must  always  appear  bv  altorne\  ; 
it  cannot  be  made  plaintiff  or  defendant  in  an  action  of  bat- 
tery, or  for  the  like  peVsonal  injuries;  it  cannot  commit  troa-^on 
•r  felony,  or  other  crime,  in  its  corporate  t-apacity,  tlioujrii  its 
members  may  in  their  individual  capacities;  it  is  not  capable  of 
suffering  a  traitor's  or  a  felon's  puntshmei'.t,  for  it  is  not  liable 
to  corporal  penalties,  nor  to  attainder,  forfeiture,  or  corruption 
of  blood.     It  cannot  be  executor  or  administrator,  or  perform 
any  personal  duties.     It  cannot  be  seized  of  lands  to  the  use 
of  another;  neither  can  it  be  committed  to  prison,  and  there- 
fore cannot  be  outlawed.     It  caimot  be  exconnnunicatcd,  or 
summoned  into  the  ecclesiastical  courts,  on  any  account.     Hut 
an  aggregate  corporation  may  take  goods  and  chattels  for  the 
benefit  of  themselves  and  successors,  which  a  sole  corporation 
cannot  do.     In  ecclesiasticaf  or  elcemosuiary  corporations  the 
king,  or  founder,  may  mark  out  the  rules  and  ordinanres  th«»y 
shall  observe ;  but  corporations  institntrd   for  civil  purpose* 
are  only  subject  to  the  common  law,  and  their  own  bye-laws, 
not  repugnajit  to  the  laws  of  the  realm.     Aggreg;jte  :orpora- 
tions  also,  that  have  by  their  constitution  a  head,  as  a  dean, 
warden,  or  master,  cannot  do  any  acts  during  tin-  vacancy  of 
the  headship,  except  only  appointing  another;  but  there  may 
be  a  corpoialion  aggregate  w ithout  a  head,  as  the  governors  of 
the  (.'harterhouse.     In  aggregate  corporations  also,  the  act  of 
I  he  major  part  is  esteemed  the  act  of  the  whole.     No  corpo- 
ration), of  any  description,  can  take  a  devise  of  lands,  except 
by  4  J  fi//r.  c.  4,  for  charitable  uses,  which  exception  h  nar- 
rowed by  9  Geo.  'i,  c.  iiH,  by  un  abridgement  of  their  privilege 
•of  pun  basing  from  any  living  grantor  without  the  king's  Iicei>ce; 
v\hicli  purchases  made  by  corporate  bodies  are  considered  to 

y   x:  r.9.^%.     5  Mod.  »57.  (*)  I  Lil.  331.  (*)  Cro.  Jac  549. 
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l»e  purchases  in  inoitmain,   of  which    we  shall   treat  here- 
after ( y).  .  .  .     - 

The  ordinary  is  the  visitor  of  all  ecclesiastical  rorporations ; 
anil  the  founder,  his  heirs  and  assigns^  of  all  lay  corporatioiis, 
^vlicther  civil  or  eleemosynary  (z). 

A  corporation  may  be  dissolved,  1.  By  act  of  parliament. 
2.  By  the  natural  death  of  all  its  members,  in  cases  of  an  ag- 
gregate corporation.  3.  By  surrender  of  its  franchises  into 
the  h^ntls  of  the  king.  4.  I3y  forfeiture  of  its  charter  through 
negligence,  or  abuse  of  its  franchises;  in  which  case  the  law 
judges  that  the  body  politic  has  broken  the  condition  upon 
which  it  was  incorporated,  and  thereupon  the  incorporation  is 
void.  And  the  regular  course  is,  to  bring  an  information  in 
nature  of  a  writ  of  (pio  zoarranto,  to  enquire  by  what  warrant 
the  menibeis  now  exeicise  their  corporate  power,  having  for^- 
feited  it  by  such  and  such  proceedings  (a). 

To  facilitate  the  proceedings  in  cases  of  mandamus  and  quo 
ixorraiitOy  and  to  prevent  any  undue  advantage  on  either  side, 
the  statute 'i'i  Gen.  3,  c,  21,  provides,  that  where  any  person 
'hall  be  entitled  to  be  admitted  a  freeman,  &c.  of  any  corpo- 
ration, &,c.  and  shall  apply  to  the  proper  officer  to  be  admitted, 
and  shall  give  notice  of  his  intention  to  move  the  court  of 
king's  bench  for  a  mandamus  in  case  of  refusal,  the  officer 
shall  pay  all  the  costs  of  the  application.  And  the  same  sta- 
tute enacts,  that  the  proper  officer  shall,  on  the  demand  of  two 
freemen,  permit  them  and  their  agents  to  inspect  the  entries  of 
admission  of  freemen,  and  to  take  copies  and  extracts,  under 
penalty  of  100/. 

And  to  prevent  improper  conduct  in  trading  corporations 
in  elections,  and  in  disposing  of  the  joint  stock,  it  is  by  stat. 
7  Geo.  3,  c.  48,  enacted,  that  no  member  of  such  corpora- 
tion shall  be  admitted  to  vote  in  the  general  courts,  unless  he. 
shall  have  been  six  months  in  possession  of  the  stock  necessary 
to  qualify  him ;  unless  it  comes  to  him  by  bequest,  marriage, 
succession,  or  settlement. 

No  stranger  shall  sell  by  retail  any  woollen  or  lineo  cloth, 
or  mercery  wares,  in  corporate  towns,  except  at  fairs,  on  paia 
of  forfeiture,  &c.  But  by  1  and  2  P.  and  M.  c.  11,  such  per- 
sons may  sell  wares  by  wholesale,  and  cloth  of  their  own 
ttiaking  by  retail. 

iy)  I  BJ.  Cora.  c.  i?.  {%)  Ibl(J.  {a)  Ibid, 
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CHAP.  XI. 

Of  Master  and  Sercant. 

SERVANTS  are  of  several  kinds.  Tlie  first  sort  ac- 
knowledgetl  by  the  law s  of  England  are  menial  servants ;  so 
called  from  being  intra  mania,  or  domestic  servants  living 
within  the  v^alls  of  the  hoiise.  'J  he  contract  of  relation  be- 
tween master  and  servant  arises  from  the  hiring.  If  the  hiring 
be  general,  >ftilhout  anv  particular  time  mentioned,  the  law 
constfiKS  it  to  be  a  hiring  for  the  year,  upon  a  principle  of 
natural  equity,  that  the  ^eivant  shall  serve  and  the  master 
maintain  him,  throughout  all  the  revolutions  of  the  respective 
seasons;  but  the  contract  nwy  be  made  lor  anv  longer  or 
shorter  time  (/>).  By  the  statute  5  Eliz.  c.  4,  all  single  men 
between  twelve  years  old  and  sixty,  and  married  men  under 
thirty  years  of  age,  and  all  single  women  bitM een  twelve  and 
forty,  not  having  any  visible  livelihood,  are  compellable  by 
two  justices  to  go  out  to  service  in  husbandry,  or  certain 
specific  trades.  And  on  every  general  hiriug  f'»r  a  year,  a 
quarter's  warning  nuist  be  given  before  the  contract  can  be 
dissolved  ;  unless  son)e  reasonable  cause,  to  be  allowed  by  a 
justice  m  the  peace ;  but  they  may  part  by  consent,  or  make 
a  special  bargain.  But  it  has  been  held,  that  a  master  may 
tmn  a  servant  away  for  incontinence,  or  moral  turpitude, 
without  any  notice;  for  such  misconduct  produces  a  disso- 
lution of  the  contract  (c).  But  a  servant  cannot  be  dis- 
charged for  JHing  the  father  of  a  bastiird  child,  if  the  crime 
was  coniiiitted  prior  to  the  master's  hiring  of  him  (</). 

The  statute  20  Geo.  2,  c.  19.  gives  the  umgistr ate  juris- 
diction to  determine  differences  between  masters  and  servants 
hired  in  lusNtuuliy,  where  the  sum  does  not  exceed  tea 
pounds ;  and  w  ith  res|)ect  to  artificers,  handicraftsman,  miners, 
&c.  or  other  labourers  hired  for  any  certain  time,  where  th« 
sum  docs  not  exceed  five  pounds.  The  word  labourer  iu 
this  statute  extends  to  labcurers  of  all  descriptions  (f) 

The  'ccond  kind  of  servants  are  apprentices  (fronn  ap- 
prendre,  to  learn),  and  are  usually  bound  for  a  term  of  years 

(i)  Co.  Liu  4x;  (0  Cald.  Ca.  14,  57.  {J)  Ibid.  IJ9.  (<)  8  Eau'c 
Rep.  III. 
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bv  deed  indented  or  indentures,  to  serve  their  masters,  and  be 
maintained  and  instructed  by  them. 

It  seems  clearly  agreed,  that  by  the  common  law,  infants, 
or  persons  under  the  age  of  twenty-one,  cannot  bind  them* 
selves  apprentices,  in  such  a  manner  as  to  entitle  their  master 
to  an  action  of  coven?nt,  or  other  action  against  thein,  for 
departing  from  their  service,  or  other  breaches  of  the  inden- 
tures; which  makes  it  necessary  to  get  some  of  tlieir  fiiends 
to  be  bound  for  the  faithful  discharge  of  their  offices,  accord- 
ing to  the  terms  agreed  on  (f).  And  notwithstanding  the 
statute  3  Eliz.  c.  4,  enacts,  that  although  persons  bound  ap- 
prentices shall  be  within  age  at  the  time  of  making  their  in- 
dentures, they  shall  be  bound  to  serve  for  the  years  in  their 
indenture  contained,  as  if  they  were  at  full  age  at  the  time 
of  making  them  ;  it  has  been  held,  tliat  although  an  infant 
may  volunlanly  bind  himself  an  apprentice,  and  if  he  continufe 
an  apprentice  for  seven  years,  he  may  have  the  benefit  to  use 
his  trade ;  yet  neither  at  thp  common  law,  nor  by  the  words 
of  the  abovementioned  statute,  can  a  covenant  or  obligation 
of  an  infant  for  his  apprenticeship  bind  him  ;  but  if  he  mis- 
behave himself,  the  master  may  correct  him  while  in  his  ser- 
vice, or  complain  to  a  justice  of  the  peace  to  have  him  pu- 
nished according  to  the  statute ;  but  no  remedy  lies  against  an 
infant  upon  such  covenant  (  o). 

But,  by  the  custom  of  London,  an  infant  unmnrried,  and 
above  the  age  of  fourteen,  may  bind  himself  apprentice  to  a 
freeman  of  London,  by  indenture  with  proper  covenimts; 
which  covenants,  by  the  custom  of  London,  shall  be  as  binding 
as  if  they  were  of  full  age. 

By  Stat.  6  Eliz.  c.  4,  s.  35,  the  justices  may  compel  cer- 
tain peisons  under  age  to  be  bound  as  apprentices,  and  on 
refusal  may  commit  them,  &c.  And  by  stat.  43  Eiiz.  c.  2, 
and  l8  Geo.  3,  c.  47,  churchwardens  and  overseers  of  the 
poor,  may  bind  out  the  children  of  the  poor  to  be  appren- 
tices, with  the  consent  of  two  justices  ;  if  boys  till  twenty- 
one;  if  girls  till  that  age  or  marriage.  And  by  statute  8 
and  9  l^''  3,  c.  30,  s.  5,  if  any  person  refuse  to  accept  a 
poor  apprentice,  he  shall  forfeit  10/.  Also  justices  of  the 
peace,  and  churchwardens,  8cc.  may  put  out  poor  boys  ap- 
prentices to   the   sea-service,  stat.  'i  and  3  ^iin.    c.  6,  and 

(/)   II   Co,  8g.  b,     2    Inst,  379,  580.      x  I,.e(ja.  63.      J  Mod.  15.        fg) 
Cr».  Car.  179.     Cro.  Jac.  154, 
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4  Jnn.  c.  19.  And  by  stat.  7  Jac  1,  c.  S,  apprentices  bound 
out  bv  public  charities  are  regulated. 

Indentures  must  be  enrolled  in  all  towns  corporate  under 
^tat.  .5  E/iz.  c.  ;'),  and  5  (iCO.  2,  c.  46 ;  and  in  Loudon,  by 
custom,  in  the  chamberlain's  office. 

In  London,  if  the  indentures  be  uot  enrolled  before  the 
chamberlain  within  a  year,  upon  a  petition  to  the  mayor  an4 
alderman.  Sec.  a  s,iie  Jacias  shall  issue  to  the  master,  to 
fliow  cause  why  not  enrolled ;  and  if  it  was  through  tlie  nias- 
tcr's  default,  the  apprentice  may  sue  out  his  indentures,  and 
be  discharged :  otherwise,  if  through  the  fault  of  the  ap- 
prentice, as  if  he  would  not  come  to  present  himself  before 
die  chamberlain,  Scc.  for  it  cannot  be  enrolled,  unless  the  ap- 
prentice be  in  court  and  acknowledge  it  (7/). 

Indentures  are  likewise  to  be  stamped,  aud  arc  chargeable 
with  several   duties  by  act  of  parliament. 

By  Stat.  8  Jnn.  c.  9,  made  perpetual  by  9  u4)in.  r.  21,  a 
duty  of  sixpence  in  the  pound  under  tifty  pounds,  and  twelve- 
pence  in  the  pound  for  sums  exceeding  it,  given  with  appren- 
tices (except  for  poor  apprentices)  is  grantcil.  And  if  tlie  full 
sum  agreed  be  not  inserteil,  or  the  duty  not  paid,  indentures 
shall  be  void,  and  apprentices  not  capable  of  following  trades; 
and  the  masters  are  liable  to  oO/.  penalty. 

But  there  are  several  statutes  allowing  farther  time  to  pay 
the  duties  and  stamp  indentures,  omitted  through  neglect, 
&c.  And  acts  of  indemnity  of  this  nature  are  usually  passed 
every  two  years. 

1  he  payment  of  the  duties  on  apprentice-fees  is  enforced 
by  acts,  18  Geo.  2,  c.  22;  20  Geo.  2,  c.  2.5  ;  the  former  of 
•which  prouides,  that  if  the  apprentice  shall  pay  the  duties, 
on  the  jicglect  of  the  master,  he  may  recover  back  the  ap- 
prentice fee ;  and  the  latter,  that  if  no  suit  is  commenced, 
and  the  master  shall  pay  double  duties  within  two  }eais 
after  the  end  of  the  apprenticeship,  the  indentures  shall  be  va- 
lid, or  the  apprentice  may  pay  them,  and  in  such  case  re- 
cover double  the  apprentice- fee,  by  action  from  his  master. 

Ihe  justices  ot  the  peace  may  dischaige  an  apprentice 
rot  only  on  the  default  of  the  master,  but  also  on  his  own 
default ;  for  in  such  case  it  is  but  reasonable  that  the  contracts, 
which  were  made  by  their  authority,  should  be  dissolved  by 
the  same  power  (/).     And  under  tiie  bcforementioned  statute 

(*)  »  Rol.  Rep.  305.     Film.  361.     I  Mod.  471.  (i)  Skia.  108    5  Mod, 
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$  Eli^'  c.  4,  justices,  or  the  sessions,  may  hear  ^nd  determine 
disputes  between  masrers  and  apprentices ;  and  the  sessions 
may  discliarge  the  apprentice,  and  vacate  the  indentures,  or 
correct  the  apprentice.  Bj  stat.  20  Geo.  C,  c.  19,  parish  ap- 
prentices may  be  discharged  in  the  same  mannea-  by  two 
justices.  And  by  'J2  Geo.  3,  c.  51 ,  where  a  parish  appren- 
tice is  discharged  from  a  master  on  account  of  the  misconduct 
of  the  master,  the  justices  may  order  the  master  to  dehver  up 
the  clotlies,  and  to  pay  a  sum  not  exceeding  1  Ol.  to  place  him 
with  another  master. 

IJythe  33  Geo.S,  c.  5o,  wherever  a  master  or  mistress  has 
not  received  more  than  10/.  with  an  apprentice,  two  or  more 
justices  at  a  special  or  petty  sessions  may,  upon  complaiivt 
or  ill  use  of  4he  apprentice,  line  the  master  or  mistress  any 
sum  not  exceeding  forty  shillings  ;  and  the  fine  may,  at  the 
discretion  of  the  justices  be  applied  to  the  use  of  the  ap- 
prentice, as  a  compensation  for  the  injury  which  he  may  have 
sustained. 

Whatever  an  apprentice  gains  is  for  the  use  of  his  master; 
and  whether  he  was  legally  bound  or  no,  is  not  material, 
if  he  was  an  apprentice  de  facto  (A).  And  an  apprentice 
leaving  his  master's  service,  must  serve  beyond  the  term  for 
the  time  he  was  absent,  if  it  be  within  seven  years  after  the 
expiration  of  his  term  [J,). 

li  a  master  gives  an  apprentice  license  to  leave  him,  he 
cannot  afterwards  recal  it.  And  if  a  master  discharges  hbt 
apprentice  on  account  of  negligence,  equity  will  decree  him 
to  refund  a  rateable  part  of  the  money  given  with  him, 
according  to  the  length  of  time  he  has  been  in  his  service  [m). 
So,  if  an  apprentice  marries  without  his  master's  privity,  that 
will  not  justify  his  tuniing  him  away,  but  he  must  sue  his 
covenant  {n).  But,  by  the  custom  of  the  city  of  London,  a 
freeman  may  turn  away  his  apprentice  for  gaming  (o). 

A  master  may  correct  and  chastise  his  apprentice  for  ne- 
glect or  misbehaviour,  provided  it  be  done  with  moderation ; 
but  his  mistress  is  not  entitled  to  the  same  power  {p). 

The  enticii^g  an  apprentice  to  depart  from  his  master  sub- 
jects the  otlending  party  to  an  action  on  the  case  (</)• 

An  apprentice  is  protected  also  from  being  impressed  (;). 

{k)  I  Salk.  68.  (/)  Ves.  83.     6  Mod.  69.      Stat..  6  Geo.  3,  c.  26. 

[m]  I  Vern.  46c.         {r.)  z  Vern.   492.         {0)  Ibid.  241.         \f)  Bl.  Rep.  428. 
{q)  3  Bur.  1306.         (r)  I  Burn.  Just.   134, 

With 
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With  regard  to  the  assigning  of  apprentice?"!,  it  has  been 
held  that  they  are  not  assignable  (s).  But,  by  the  custom  of 
London,  he  may  be  turned  over  to  another  (t).  And  if  the 
assignee  does  not  provide  for  him,  the  first  master  may  be 
compelled  to  do  it  (m). 

And  this  inability  of  assigning  apprentices  extends  to  jus- 
tices of  the  peace,  who,  though  they  have  the  power  of  dis- 
charging apprentices,  and  of  binding  thera  to  other  mas- 
ters, yet  they  cannot  turn  them  over  ;  and  therefore  an  order, 
that  an  apprentice,  whose  master  was  dead,  should  ser>e  the  re- 
mainder of  his  time  with  the  husband  of  his  master's  widow, 
was  quashed  (.r). 

By  the  death  of  either  the  master  or  apprentice,  the  in- 
terest being  a  mere  personal  trust,  is  determined.  But  if 
the  master  covenant  to  find  the  apprentice,  during  the  term, 
in  necessaries  and  clothing,  the  death  of  A^e  master  m  ill  not 
determine  the  condition,  but  his  executors  will  be  bound  to 
perform  it  as  far  as  they  have  assets  (;/). 

In  the  case  of  Coam  r.  Bowden  and  Eyles,  the  master  having 
received  250/.  with  his  apprentice,  it  was  determined,  that 
after  specialty  debts  were  paid,  tlie  executors  should  repay  the 
230/.  first  deducting  for  his  maintenance  20/.  a  year  for  the 
two  years  the  apprentice  had  served  (2).  The  jsame  practice 
takes  place  when  tlie  master  becomes  a  bankrupt  (a). 

We  now  come  to  treat  of  the  manner  in  which  the  rela- 
tion of  service,  aftects  either  the  master  or  servant.  Ser- 
vants, by  a  hiring  for  ij  year,  and  apprentices  by  their  binding, 
gain  a  settlement  in  the  parish  where  they  serve  the  last  forty 
days.  Apprentices,  serving  seven  years  as  apprentices  to  any 
trade,  have  an  exclusive  right  to  exercise  that  trade  in  any 
part  of  England,  stat.  d  E/iz.  c.  4.  But  no  trades  are  held 
to  be  within  the  statute,  but  such  as  were  in  being  at  the 
makini;  of  it  (/^) :  for  trading  in  a  cotmtry  village,  apprentice - 
ships  arc  not  requisite  (c) :  and  following  the  trade  seven  years, 
cither  as  a  master  (d),  or  a  servant,  or  as  the  master's  wile, 
(r),  witlrout  any  etiectual  prosecution,  is  sutiicient  without  an 
actual  apprenticeship  *  (J). 

(1)  Dalt.  e.  58.        (r)  1  Bott.  P.  L.   57?.  pi.  811.  (u)  1  Sen.  Cas.  no. 

(x)  Comb.  3*4.         (y)  i  Ixv.  177.     i  Salk.  66.  (»)    1  Burn.  Ju»t.  137. 

(«)  K«  parte  Sandby,   .'\tk.   149.  (*)  Ld.   R^ym.  514.  (f,   iVeni.  51. 

1  Kcb.  583.         (</)  1  W.ls.  16?.         (0  1  liarn.:67.         (/)  Ld.  Raym.  1179. 

•  The  penally  for  exercising  a  trade  without  kavin|  lerved  an  apprcnuce»hi|v 
is  40.  a  nu>nth|   5  Elts.  c.  4. 

Though 
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Tliough  a  master  may  by  law  correct  his  apprentice  for 
negligence  or  other  misbehaviour,  yet  he  is  not  allowed  to  beat 
any  other  servant ;  for  if  he  does^  it  is  a  good  c^iise  of  departure, 
or  at  least  of  complaint  to  a  magistrate,  in  order  to  be  dis- 
charged. But  if  any  servant,  workman,  or  labourer  assaults 
Lis  master  or  mistress,  h*  sliail  sutfer  one  year's  imprisonment, 
and  other  open  corporal  punishment,  not  extending  to  life  or 
limb,  Stat.  5  Eliz.  c.  4. 

If  a  servant  retained  for  a  year,  happens  within  the  time 
of  his  service  to  fall  sick,  or  be  otherwise  hurt  or  disabled  in 
the  service  of  his  master ;  tlie  master  cannot  put  him  away, 
Dor  abate  any  part  of  his  wages  for  that  time  (g). 

A  master  is  not  bound  to  give  a  servant  a  character,  there 
being  no  legal  obligation  to  that  effect.  But  if  he  does  give 
a  character,  he  must  take  care  to  give  a  true  one  ;  though  if 
the  words  are  spoken  in  conlidence  and  without  malice,  no 
action  lies  ;  as  where  a  mistress  told  a  lady,  enquiring  after 
the  character  of  a  servant,  that  she  was  saucy  and  impertinent, 
and  olten  lay  out  of  her  own  bed ;  but  was  a  clean  girl,  and 
could  do  her  work  weil ;  notwithstanding  the  plaintitf  proved 
that  she  was  by  this  means  prevented  from  getting  a  place. 
But  had  this  been  said  without  ground,  and  purely  to  defame, 
action  would  lie  (//) 

Let  us,  lastly,  see  how  strangers  may  be  affected  by  the 
relation  of  a  master  and  servant. 

And,  first  then,  a  master  may  support  or  maintain  his 
servant  in  tiny  action  at  law  against  a  stranger,  or  may  bring 
an  a|:tion  against  another  for  beating  or  maiming  him,  as- 
signing as  a  ground  for  the  action,  a  loss  of  service  (/) ;  or  he 
may  even  justify  an  assault  in  his  defence;  as  may  a  servant 
in  defence  of  Ins  master  {k).  And  if  any  person  knowingly 
hire  the  servant  of  another,  while  in  the  service  of  the  first  mas- 
ter, the  first  master  may  have  an  action  to  recover  damages 
against  the  servant  and  the  person  hiring  him,  or  either  of 
them ;  but  if  the  new  master  did  not  know  that  the  ser- 
vant was  already  hired,  no  action  lies ;  unless  he  afterwards 
refuse  to  restore  him  upon  information  and  demand  (/). 

As  for  those  things  w  Inch  a  servant  may  do  on  behalf  of 
his  master,  they  seem  all  to  proceed  upon  this  principle,  that 
tlie  master  is  answerable  for  the  act  of  his  servant,  it  done  by 
his  command,  either  expressly  given  or  implied :  nayn  qidfacit 

{g)  Dalt.  c.  58.  {b)  3  E$p.  Rep.  201.  Bui.  N.  P.  8.  (.)  z  Rol.  Abr. 
Jij.    9  Co.  113.        {^k)  a  Rol.  Abr.  546.        (./)  F.N,  B.  167. 
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•per  aliuiHffacit  per  se  (m).  And  llieret'ore,  if  a  servant  com» 
mit  u  trespass  bv  the  command  and  eiicoinnj^onient  ot"  lii-i 
niastti,  the  njaster  shall  be  puilly  ol"  it,  tlion^li  ilif  servant 
is  not  excused  thortbv  ;  tor  he  is  only  to  obey  his  master 
in  matters  that  are  luuiesi  and  lawful.  If  an  innkeeper's  .ser- 
vants rob  his  guests,  the  niasteF  is -bound  to  re^tilu^i^)n  («>. 
S>  likewise  if  the  drawer  ut  a  tavern  sells  a  man  bod  wine, 
^lierebjj  his  health  is  injured,  he  may  bring  an  action  against 
the  muster  (o). 

In  the  same  manner,  whatever  a  scr\ant  is  |>ermittcd  to  do  in- 
the  course  of  his  business,  is  equivalent  to  a  general  conmiand. 
If  I  |)ay  money  to  a  banker's  servant,  the  banker  is  answerable 
for  it :  if  1  pay  money  to  a  clergyman's  or  physician's  servant, 
whose  usual  business  is  not  to  receive  money  for  hi»  master, 
and  he  embezzles  it,  J  must  pay  it  over  again.  If  a  steward 
kts  u  lease  of  a  farm,  without  the  owner's  knowledge,  the 
owi>er  muststaud  to  tiic  bargain  ;  for  this  is  the  steward's  bu- 
siness. A  wife,  a  friend,  a  relation,  that  use  to  transact  bu- 
hiness  fur  a  man,  are  quoad  hoc  his  servants ;  and  the  prin- 
cipal must  answer  for  their  conduct.  If  1  deal  usually  with 
a  tradesman  by  myself,  or  constantly  pay  him  ready  money, 
I  auj  not  answerable  for  what  my  servant  takes  up  upon  trust*; 
tor  here  is  no  implied  order  to  the  tradesman  to  trust  my 
ser\ant:  but,  if  1  usually  send  him  upon  trust,  or  sometimes 
upon  tiu>5t  and  sometimes  with  ready  money,  1  an»  answerabl* 
for  all  he  takes  up ;  for  the  tradesmen  cannot  possibly  dis- 
tinguish when  he  comes  by  my  order,  and  when  he  comes 
upon  his  own  authority  (/)).  And  if  I  once  pay  ^hat  mv 
servant  has -bought  upon  trust,  without  expressmg  my  disaj)- 
probation  of  it,  it  is  equivalent  to  a  direction  to  trust  him  iu 
future ;  and  1  shall  be  answerable  for  all  he  takes  up  upon  cre- 
dit, till  an  express  order  is  giveu  to  the  tradesman  uot  to  give 
lum  farther  creiht  (7) 

Lastly,  if  a  servant,  by  his  negligence,  does  any  damage 
to  a  stranger,  the  master  shall  answer  for  his  neglect.  If  a 
snath's  servant  lames  a  horse  while  he  is  shoeing  hmi,  an  action 
lies  agamst  the  master,  and  not  against  the  servant.  But  in 
these  caf'O,  the  damage  must  be  done  w  hile  he  is  actually  euj- 
j)h>yi:d  in  the  master's  service ;  otherwise  the  servant  shall 
answer  for  his  own  misbeluiviour.  Upon  this  principle,  by 
the  common  law,  if  a  servant  kept  his  master's  tire  neglw 

(«)  4  init.  109.        [n)  Noy'*  l\a.  r.  43.        (•}  1  RoL  Abr.  95.        {f)  1  BL 

430.        (f)  Ibiu.  n. 
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gentlv,  so  that  his  neighbour's  house  was  burnt  down  thereby, 
an  action  will  lay  against  the  master,  because  this  negligence 
happened  in  his  mastef's  service :  otherwise,  if  the  servant, 
oomg  along  the  street  witli  a  torch,  by  negligence  sets  tire  to 
a  house;  for  there  he  is  not  in  his  master's  immediate  ser- 
vice, and  must  himself  answer  the  dauiage  personally.  But 
BOW'  tiie  common  law  is,  in  the  former  case,  altered  by  tlie 
sJat.  f)  Ann.  c.  .S,  which  ordains,  that  no  action  shall  be 
mahitained  against  any,  in  whose  house  or  chamber  any  fire 
«rhall  accidentally  begin.  But  if  such  fne  happens  through 
negligence  of  any  servant,  such  servant  shall  forfeit  100/.  to 
be  distributed  among  the  sutiferers  ;  and,  in  default  of  payment 
shall  be  committed  to  some  workhouse,  and  there  be  kept  to 
hard  labour  for  eighteen  months.  A  master  is,  lastly,  chai-ge- 
able  if  any  of  his  family  lays  or  casts  any  thing  out  of  his  house 
into  the  street  or  comulon  higliway,  to  the  damage  of  any  in- 
dividual, or  the  common  aiuisance  of  any  of  his  majesty's 
liege  people:  for  the  master  has  the  superintendance  and 
charge  of  all  his  household. 

But  where  the  act  of  the  servant  is  wilful,  the  master  is  not 
-res{)onsible,  imless  the  act  is  done  by  his  command  or  assent. 

But  where  the  mischief  ensues  from  the  negligence  and 
miikilfuhu'ss  of  the  servant,  so  that  an  action  upon  the  case 
must  be  brought,  and  not  an  action  of  trespass,  then  the  mas- 
ter will  be  answerable  for  the  consequences,  if  it  is  shewn,  that 
the  servant  is  acting  in  the  execution  of  his  master's  business 
and  authority  (r). 

To  prevent  masters  from  being  imposed  upon  in  the  cha- 
ra'.'ttrs  of  their  servants,  it  is  enacted  by  the  32  Geo.  3,  c.  55", 
that  if  any  person  shall  give  a  false  character  of  a  servant,  or 
a  false  account  of  his  former  service ;  or  if  any  servant  shall 
give  such  false  account,  or  shall  bring  a  false  character,  or 
shall  alter  a  certificate  of  a  character,  he  shall,  upon  convic- 
tion before  a  justice  of  the' peace,  forfeit  20/.  with  10s.  cost. 
And  if  any  servant  will  inform  against  an  accomplice,  he  shall 
be  acquitted. 

An  action  was  tried  at  the  sittings  after  Trinity  Term,  1792, 
et  Guildhall,  against  a  person  who  had  knowingly  given  a 
false  character  of  a  man  to  the  plaintifi",  wlio  was  thereby  in- 
duced to  take  him  into  his  service.  But  this  servant  soon 
afterwards  robbed  his  master  of  property  to  a  great  amount^ 
for  vvhic'i  he  was  executed ;  and  the  plaintiff  recovered  da- 
mages against  thedefendaat  to  the  extent  of  his  loss  (s). 

(r)   I  East,    io6,  (j)  Parley  v.  Freeman. 

CHAP. 


9+  Of  Husband  and  JVife. 

CHAP.  XH. 

Of  Husband  and  Wife. 

THE  law  considers  marriage  in  no  other  light  than  a  civil 
contract;  and  therefore  like  all  other  contracts,  it  is  good 
when  the  parties  at  the  time  of  makins;  it  were  willing  to 
contract,  able  to  contract,  and  actually  did  contract,  in  proper 
form  of  law  (f). 

As  to  the  tirst,  the  maxim  is,  that  comcmusy  non  con- 
cubitus,  Jacit  mtptisa.  As  to  the  second,  all  persons  arc  able 
to  contract  themselves  in  marriage,  unless  they  labour  under 
tlic  canonical  disabilities  of  precontract,  consanguinity  or  re- 
lation of  blood,  and  affinity  or  relation  by  marriage,  and  some 
particular  corporeal  infirmities  (but  these  disabilities  only 
render  the  marriage  voidable,  and  not  ipso  facto  void) ;  or  under 
the  civil  disability  of  a  prior  marriage,  as  having  another  bus- 
band  or  wife  living  (m)  ;  of  being  under  age;  of  wanting  the 
consent  of  parents  or  guardians;  or  of  being  insane  (j). 
As  to  the  third,  no  marriage  actually  performed,  is  by  the 
temporal  law,  ipso  facto,  void:  that  is,  which  is  celebrated 
by  a  person  in  orders,  in  a  pariah  church  or  public  cli«Tpel  (or 
elsewhere  by  special  dispensation)  in  pursuance  of  bands,  or 
a  licence,  between  single  persons  consenting,  of  sound 
mind,  and  of  the  age  of  twenty-one  years,  or  of  the  age  of 
fourteen  in  males,  and  twelve  in  females,  with  consent  of  pa- 
rents or  guardians,  or  without  it  in  case  of  widowhood.  And 
no  marriage  is  voidable  by  the  ecclesiastical  law,  after  the 
death  of  cither  of  the  parties,  or  during  their  lives^  unless  for 
the  canonical  impediments  of  precontract,  of  consanguinity, 
of  affinity,  or  of  corporeal  imbecility,  subsisting  previous  to 
the  marriage  (y). 

Marriages  may  be  dissolved  either  by  death  or  by  divorce. 
Divorce  is  either  a  vinculo  matrimovii,  for  some  of  the  ca- 
nonical causes  before  mentioned,  and  those  existing  before 
the  marriage,  as  is  always  the  case  in  consanguinity ;  not 
supervenient  and  arising  afterwards,  as  may  be  the  case  in  af- 
finity or  corporeal  imbecility ;  or  merely,  a  inensa  et  thoro, 
for   some   supervenient   cause,  which  males  it  improper  of 

it)  Co.  Lit.    lia,  187.  (»)  Ikld.  33.  (x)  1  Bl,  Com.  c.   ij. 
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impossible  for  the  parties  to  live  together  ;  as  in  the  case  of 
intolerable  ill  temper  or  adultery  in  either  of  the  parties. 
In  case  the  divorce  is  a  vinculo  matrimonii,  the  marriage  is 
declared  null,  as  having  been  absolutely  unlawful  ah  initio  ; 
and  the  parties  are  therefore  separated,  pro  salute  animarum ; 
but  in  divorce  a  mensa  et  tliuro,  the  marriage  is  suspended^ 
but  not  destroyed  (2). 

In  case  of  divorce  a  mensa  et  thoro,  the  law  allows  alimony 
to  the  wife,  which  is  that  allowance  which  is  made  to  a  wo- 
man for  her  support  out  of  her  husband's  estate :  being 
settled  at  the  discretion  of  the  ecclesiastical  judge,  on  con- 
sideration of  all  the  circumstances  of  the  case.  It  is  ge- 
nerally proportioned  to  the  rank  and  quality  of  the  parties. 
But  in  case  of  elopement,  and  living  with  an  adulterer,  the  law 
allows  her  no  alimony. 

The  law  considers  husband  and  wife  as  one  person ;  for 
the  very  being  or  legal  existence  of  the  woman  is  suspended 
during  marriage,  or  at  least  is  incorporated  and  consolidated 
into  that  of  the  husband,  under  whose  wing,  protection,  and 
cover,  she  performs  every  thing,  and  therefore  is  called  ^femc 
covert.  A  man,  therefore,  cannot  grant  any  thing  to  his 
wife,  but  by  the  intei-vention  of  trustees  (a),  or  enter  into 
covenant  with  her;  for  the  grant  would  be  to  suppose  her 
separate  existence ;  and  to  covenant  with  her  would  only  be 
to  covenant  with  himself  (6).  But  a  woman  may  be  attorney 
for  her  husband,  for  that  implies  rather  a  representation  of, 
than  a  separation  from  him  (c).  And  by  the  assent  of  her 
husband,  she  may  contract  as  his  substitute,  as  in  case  either 
of  sale  or  loan.  This  assent  may  be  either  expressed  or  im- 
plied; it  may  be  prior  or  subsequent  to  the  contract.  If  prior 
and  communicated  to  the  defendant,  the  contract  made  is  an 
actual  contract  and  not  merely  virtual  with  the  husband  ;  if 
subsequent,  then  the  wife's  contract  is  inchoate  and  imperfect, 
until  affirmed  by  her  husband ;  and  such  affirmation,  if  given, 
transfers  the  contract  to  him  {d  ).  If  the  w  ife  be  indebted  be- 
fore marriage,  the  husband  is  liable  to  such  debts,  and  the 
husband  and  wife  may  be  sued  for  them  during  the  cover- 
ture [e).  But  if  these  debts  are  not  recovered  against  the  hus- 
band and  wife,  in  the  lifetime  of  the  wife,  the  husband  cannot 
be  charged  for  them,  either  in  law  or  equity,  after  the  death 
of  the  wife  ;  unless  there  is  some  part  of  her  personal  property 

(«)' I  B;.  Com.  c.  ij.  {a)  Co.  Lit.  30.  (A)  Ibid.  112.  (c)  Cro. 

Car.  551.         (</)  z'Bl.  Rep.  873.         {e)   3  Mod.  1S6.     F.  K  B.  12O. 

which 
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which  he  did  not  reduce  into  his  po.s<>cssion  before  her  deafli : 
to  the  extent  of  which,  hit  will  bo  1ial>le  to  pay  his  wife's 
debts  dnm  >o/ff,  which  remained  midiscliari^ed  diirin*;  the  co- 
verture (f).  l*ut  if  the  wife  survive  the  husband,  an  action 
may  be  maintained  against  her  for  these  deljls  C^).  If  the  wife 
be  injured  in  her  person  or  property,  she  can  bring  no  action 
for  redress  wittiout  her  hushaml's  toncurreuce,  and  in  his 
na4ii^  as  well  as  her  own  (A)  :  neither  can  she  be  sued  with- 
out making  her  husband  a  defendant.  There  is  indeed  one 
case,  where  the  wife  shall  sue  and  be  sued  as  ^  feme  so/e, 
viz.  where  the  husband  has  abjured  the  realm,  or  is  banished, 
for  then  he  is  dead  in  law  (i).  But  this  principle  will  not 
extend  to.  an  agreement  of  separation,  with  a  separate  main- 
tenance by  deed;  for  a  man  and  his  wife  cannot  by  their  own 
Bct  change  their  legal  capacities  and  characters  {fcj.  In  cri- 
minal prosecutions,  it  is  true,  the  wife  may  be  indicted  and 
punished  separately  (/).  But,  in  tiials  of  any  sort,  they  are 
not  allowed  to  be  evidence  for,  or  against,  each  other  (///>. 
Yet  in  all  cases,  where  the  crime  is  a  violence  done  to  the 
person  ©f  the  other,  the  husband  may  be  evidence  against  the 
ti  ife,  and  the  wife  against  tlie  husband  (n).  And  where  the 
offence  is  directly  against  the  person  of  the  wife,  this  rule  has 
liceu  dispensed  with  (ot :  and  tljcreforo  by  stat.  3  lien.  7,  c.  C, 
in  case  a  woman  be  forcibly  takeji  away,  and  married,  she  may 
be  a  witness  against  such  her  husband,  iu  order  to  convict 
him  of  felony. 

In  the  civil  law,  the  husband  and  wife  are  considere«l  as 
two  distinct  persons ;  and  may  have  separate  estates,  contracts, 
debts,  and  injuries  {p) ;  ana  therefore,  in  our  ecclesiastical 
courts,  a  woman  may  sue  and  be  sued  without  her  hus- 
band {q).  So  in  a  court  of  equity,  a  feme  covert,  having  a 
separate  estate,  may  be  sued  as  a  feme  sole,  and  may  be  pro- 
ceeded again.st  without  her  husband  (r)  And  as  baron  and 
feme  in  such  cases  are  looked  upon  as  distinct  persons,  u  wife 
may,  by  her  vrochein  amy,  sue  her  own  husband  {«). 

But  though  our  law  i>i  general  considers  man  and  wife  a  a 
one  person,  yet  there  are  some  instances  in  which  she  is  sepa- 
rately considered  as  inferior  to  him,  and  acting  by  his  coni' 
pulsion.     And  therefore  all  deeds  executed,  and  acts  done  by 

r/)  I  Roil.  AW  3  jx.  (C)  pi.  1.  1  P.  Wmi.  46S.  [£\  I  Camp.  N.  P.  C. 
1V9.         [Jh)   I    Rol.  Abr.  347.  (i)  Co.  Lie   113.  (*)  8  T.  R.    545. 

(/)  I  Hawk.  3.  (^)  a  Ibid.  431.         (r)   i  BL  Com.  443.  n.  {•)  StMe 

Trial*,  vol.  i.  Lord  AuJley's  Cite,     i  Str.  633.  (/)  Cod.  4.   la.  i, 

(f)  X  R«l.  Akr.  198.        \t)  X  'Vera.  614.        (il  3  P  Wmi.  39.  n. 

her. 


Of  Husband  and  fFife.  %7  ' 

lier,  during  her  coverture,  are  void ;  except  it  be  a  fine,  or 
the  Uke  matter  of  record,  in  which  case  she  must  be  solely 
and  secretly  examined,  to  learn  if  her  act  be  voluntary  {t)» 
She  cannot  by  will  devise  her  lands  'to  her  husband,  unless 
under  special  circumstances;  for  at  the  time  of  making  it  she  is 
supposed  to  be  under  his  coercion  (//).  And  in  some  felonies, 
and  other  inferior  crimes,  committed  by  her,  through  con- 
straint of  her  husband,  the  law  excuses  her  (x) :  but  this  ex- 
tends not  to  treason  or  murder  ( y). 

A  wife  may  have  security  of'  the  peace  against  her  hus- 
band (z) ;  oj-j  in  return,  a  husband  against  his  wife  (a) :  and 
the  courts  of  common  law  will  still  permit  a  husband  to  re- 
strain his  wife  of  her  liberty,  in  case  of  any  gross  misbe- 
haviour (6). 

With  respect  to  the  husband's  liability  for  his  wife's  con^ 
tracts,  it  may  be  observed  in  general,  that  a  husband  being 
bound  to  provide  his  wife  with  necessaries,  if  she  contracts 
debts  for  them,  he  is  answerable  (c) ;  unless  he  gives  express 
notice  to  the  tradesman  not  to  trust  her  {d).  For  during  co- 
habitation, the  law  will  presume  the  assent  of  the  husband  to 
all  contracts  made  by  the  wife  for  necessaries  suitable  to  his 
degree  and  estate,  and  the  misconduct,  or  even  the  adultery 
of  the  wife  din ing  that  period  will  not  destroy  the  presump- 
tion. The  same  law  is,  when  the  husband  deserts  his  wife, 
or  turns  her  away,  without  any  reasonable  ground,  or  com- 
pells  her  by  ill  treatment  or  severity  to  leave  him ;  although  he 
advertises  her,  and  cautions  all  persons  not  to  trust  her, 
or  gives  particular  notice  to  individuals  not  to  give  h«r 
credit;  still  he  will  be  liable  for  necessaries  furnished  to 
her  (c), 

^  But  if  a  wife  elopes  from  her  husband  and  lives  in  adultery, 
ihe  husband  cannot  be  charged  by  her  contracts  (^ ).  And 
although  the  husband  was  the  aggressor,  by  living  in  adultery 
with  another  woman,  and  although  he  turned  his  wife  out  of 
doors  at  a  time  when  there  >^'a^  not  any  imputation  upon  her 
conduct ;  yet  if  she  afterwards  commits  adultery,  be  is  not 
bound  to  receive  or  support  her  after  that  time,  nor  is  he  liable 
for  necessaries,  which  may  have  been  provided  for  her  after 
that  time  ( g).  Neither  when  the  husband  turns  his  wife  out 
of  doors,  on  account  of  her  having  committed  adultery  under 

(r)  Lit.  669.         («)  Co.  tit.  112.         {x)   I  Hawk.  2.  {y)  Ibid.  130. 

(»)iLeo.  120.  («»)  Str.  1207.  {h)  i  Str.  478  875.,  (c)  i  Salk.  118. 
(*/ )  3  Esp.  N.  P.  C.  250.  (0  4  Bur,  2177.  i  Esp.  N.  P.  C.  44I.  4  Iki<^ 
42.     I  Sid.  1x7.        (J)  t  Str.  647,        (s)  6  T.  R.  603, 
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4iis  ro6f,.is  he  liable  fur  necessaries  furnislied  to  her  after  t)»c- 
Tcxpirlsion  (A).  ^  et  il"  he  receives  her  again,  tlic  presumption 
jo(  his  assent  revives,  and  attaches  upon  the  contracts  made  by 
her  after  the  reconciliation  (»). 

*  So  if  a  wonuui  elopes  from  licr  husband,  though  she  does 
,not  go  away  with  an  adulterer,  or  in  an  adulterous  manner, 
the  tradesman  trusts  her  at  his  peril,  and  the  husband  is  not 
bound  (A). 

If  the  wife,  Avilh  tfie  consent  of  her  husband,  lives  apart 
from  him,  and  has  a  separate  maintenance,  and  contracts 
debts  for  necessaries  during  the  separation,  the  law  will  pre- 
sume, that  she  is  trusted  on  her  own  account,  although  the 
tradesman  had  not  any  notice  of  the  separation  at  the  time  of 
the  contract,  if  it  was  the  general  reputation  of  the  place 
where  the  husband  lived,  that  he  and  his  wife  were  living 
apart  (/).  But  if  the  demand  is  for  necessaries,  it  is  then  in- 
cumbent on  the  husband  to  shew  that  the  tradesman  had  no. 
tice  of  the  separate  maintenance  (m). 

If  a  man  cohabits  w ith  a  woman,  to  whom  he  is  not  mar- 
ried, and  permits  her  to  assume  his  name,  and  appear  to  the 
world  as  his  wife,  and  in  that  character  to  contract  debts  for 
necessaries,  he  w  ill  become  liable,  although  the  creditor  be 
acquainted  with  her  real  situation  [n). 

if  a  man  marries  a  woman  having  children  by  a  former 
husband,  he  is  not  boiuid  by  the  act  of  marriage  to  maintain 
such  children  (o);  but  if  he  holds  them  out  to  the  world  as 
part  of  his  family,  he  will  be  considered  as  standing  in  loco 
■parentis,  and  liable  even  to  a  contract  made  by  his  wife 
^ during  his  residence  abroad,  for  their  maintenance  and  edu- 
cation ( p). 

.' '  A  Imsband  cannot  be  charged  at  law  for  money  lent  to 

his  wife,  even  lor  tlie  purpose  of  buying  necessaries,  because 

it  may  be  misapplied.     But  if  the  money  be  laid  out  in  neccir 

isaries,  equity  will  consider  the  lender  as  standing  in  the  place 

-of  the  pcjson  providing  the  necessaries, and  decree  relief  (y). 

•  (*)  1  Sclw.  N.  P.  ago.  (i)  4  Ejp.  N.  P.  C.  4a.  {l)  t  in.  F/c. 
(J)  I>1.  lUjm.  444.  (m)  3  E-p.  N.  P.  C.  250.  (•)  a  Eip.  N.  P.  C. 
637.  ^  C«mp..N.  P.  C.  5145.  (e)  4T.  R.  u8.  4  E**t*»  lief.  ji. 
(/)  3  tip.  N.  1'.  C.  I.            (f)  I  P.  Wiaj.  481, 
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CHAP.  XIII. 

Of  Parent  and  Child. 

CHILDRl^N  are  of  two  sorts,  legitimate  and  spurious.  A 
legitimate  child  is  he  that  is  born  in  lawful  wedlock,  or  within 
a  competent  time  afterwards.  Fater  est  quern  nupti^  demon- 
stranl ;  but  the  nuptials  must  be  precedent  to  the  birth. 

Parents  are,  by  a  piinciple  of  natural  law,  obliged  to  main> 
tain  their  legitimate  cliiidren  (;•)  ;  and  it  is  provided  by  the  stat. 
of  4'>  E/iz.  c.  1,  that  the  fallier  and  motl>er,  grandfather  and 
grandmother,  of  poor  impotent  persons,  shall,  by  order  of  two 
justices,   allow  them  twenty  shillings  a  month,    or   thirteen 
pounds  a  year;  and  by  5  Geo.  1,  c.  8,  if  a  parent  runs  away, 
and  leaves  his  children,  the  churchwardens  and  overseers  of 
the  parish  shall  seize  his  rents,  goods,  and  chattels,  and  dispose 
of  them  towards  their  relief.     It  has  been  held,  that  the  statute 
43  Eliz.  c.  2,  extends  only  to  relations  by  blood;  and  there- 
fore a  hushand  is  not  bound,  even  whilst  his  wife  is  alive,  to 
support  her  paients.  or  children  by  a  former  husband,  or  ar 
other  relation  (s).     If  such  second  husband  does  maintain  "'• 
children  of  his  Mife  by  a  former  husband,  it  is  a  good '  , 
tleration  for  a  promise  by  such  children  to  repay,   v''^^     ^  ^ 
come  of  age,  the  expence  of  their  maiirtenance  {t^     .  .      ,  ., 

But  no  person  is  bound  to  make  this  provisi-'  ^^^  .  , 
dren,  unless  whore  the  children  are  uuaf;'-  f  ^^.°^'''  "^^f 
thrcmgh  intancy,  disease,  or  accident  ,^"^-  ^^^^n  he  is  only 
obliged  to  find  "them  with  necessarif-;  t^^«  P«"aity  on  refusing 
being  only  twenty  shillings  a  mo^A^,  as  beforementioned :  which 
is  the  greatest  allowance  whi^i  ^  son  can  be  obliged  to  make 
an  aged  parent,  or  a  parent  ^  legitimate  child,  by  our  law. 

By  Stat.  1  Ann  st.  l.  c.  30,  if  Jewish  parents  refuse  to 
allow  their  protestant  children  fitting  mamtenaiicet^  suitable  to 
the  fortune  of  the  parent,  the  lord  chancellor  may  make  such 
order  therein  as  he  may  see  proper;  and  by  the  1  i  and  12  V^ . 
3,  c.  4,  the  same  is  enacted  as  to  popish  parents  with  respect 
to  their  protestant  children. 

It  is  also  the  duty  of  parents  to  protect  their  legitimate  chil- 
dren, and  therefore  a  parent  is  permitted  to  support  his  chil- 

(0  Puff.  lib.  2.  c.  II.  K})  4T.  R.  n8.  CO  4  East's  R.  ^&. 
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dren  in  law-suits,  without  heina;  guilty  of  maintenance  (w);  he 
may  also  justify  assault  and  battery  iu  defence  of  the  persons 
of  his  children  (a). 

'1  he  last  duty  of  parents  is  to  educate  their  children ;  and  it 
is  therefore  provided  by  1  Jac.  1,  c.  4,  and  'J  Jac.  1,  c.  6, 
that  if  any  person  studs  any  child  ui>der  his  government  beyoucl 
<he  seas,  either  to  prevent  its  ^ood  education  in  England,  or  in 
order  to  enter  into  or  reside  in  any  popish  college,  or  to  be 
instructed,  persuaded,  or  strengthened  in  the  popish  religion, 
he  shall  forfeit  ICK)/.  And  by  3  Car.  1,  c.  2,  if  any  parent, 
or  other,  shall  send  or  convey  any  person  beyond  sea,  to  be 
trained  up  in  any  priory,  abbey,  nunnery,  popish  university, 
college,  school,  or  house  of  Jesuits,  or  priests,  or  in  any  private 
popish  family,  in  order  to  be  instructed  in  the  popish  religion, 
ho  shall  be  disabled  to  sue  in  law  and  equity,  or  to  be  executor 
or  administrator  to  any  person,  or  to  enjoy  any  legacy  or  deed 
of  gift,  or  to  bear  any  r»ftice  in  the  realm  and  shall  forfeit  all 
his  goods  and  chattels,  and  likewise  all  his  real  estate  for  life. 
But  by  the  31  Cieo.  3,  c.  32,  no  person  professing  the  Homish 
religion,  who  shall  take  and  subscribe  the  oaths  required  by 
\.\X  statute,  shall  be  subject  to  these  penalties  *. 
« ''he  power  of  parents  over  their  children  is  given  to  enable 
-  n  !  ^"  perform  their  duty,  and  therefore  a  parent  may  iavv- 
'   *^'"«-ect  his  child,  being  luider  age,  iu  a  reasonable  nian- 

T^  h'.  ^^'^  ^-^  ^^^  '"^^^  ^^^'  ~'  ^^  ^"^^  *^**  consent  of  a  parent 
o  c  inari^^,^  ,^^  jjj^  child  is  absolutelv  necessary  to  render 
the  contract  v:iiu  ^^  father  has  no  other  power  over  his  son's 
frstaie  ibau  as  his  tri.»,.^.  ^,^  g„ardian;  for  thonsh  he  mav  re- 
veive  the  profits  during  ^^e  child's  minoritv,  vet  he  must  ac- 
count tor  them  when  h«  ^.^^s  of  age.  VVhere  the  children 
hav«  m.lepent(em  fortunes,  u.^  their  parents  are  not  of  ability 
suflicuni  to  maintain  them,  th.  court  of  diancerv  will  decree 
a  piope.  Uianit.-.K.uce  .)ut  of  the  e.tate  beciueathed'C:).  He  mav 
KKleed  have  the  benefit  of  his  chihli^u's  hibour  while  they  live 
vvitb  him,  dnd  are  maintained  by  him.  'Y\\^  legal  power  of  a 
lath*  r  (for  mother,  as  such,  is  entitled  to  no  powder  at  all,)  over 
the  person  of  his  children  ceases  at  the  age  of  twenty-one, 

,.f"?Bri'ci!V  W   •»-•'•  '31.  W,H.wl..,c 

•  U  >i  to  b«  hoped  UiJt  the  time  U  now  not  f«r  disfjnt  whtn  the  mtjerab!* 
remnant  of  the  dugraceful  code  of  penal  and  di.<joali(>,ng  uatutes  concerning 
c»!l.ol,c»  will  berrpeaJed  J  and  instead  of  a  lyjtem  tantaii.cally  compounded  ot 
/»ir  tketcheiof  I,b«i4lity«nd  fnimenti  of  decayed  o,)pre«iion.  the  whole  popu. 
Uiioa  of  the  Br.ti  ;h  doimaiMU  wiJi  be  tovcrocd  b/  one  coaiitUnt  c»de  of  indul- 
gv%ce<ii  jititice. 
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yet  till  that  age  arrives,  his  empire  continues,  even  after  his 
death ;  for  he  may  by  his  will  ai)point  a  guardian  to  his  cl^. 
dreu.  He  may  also,  during  life,  appoint  a  tutor  or  school- 
master, who  is  then  in  loco  parentis,  and  has  such  a  power  of 
restraint  and  correction  as  may  be  necessaiy  to  answer  the  pur- 
poses for  which  he  is  eniployed  (a). 

The  duties  of  children  to  their  parents  also  arise  from  a 
principle  of  natural  justice  and  retribution,  and  a  child  is  jus- 
tihable  in  defending  the  person  or  maintaining  the  cause  of  his 
parent ;  and  by  43  Etiz.  c.  2,  is  compellable,  if  of  sufficient 
ability,  to  provide  for  his  support.  And  this  he  must  do  for  a 
wicked  and  unnatural  progenitor,  as  for  one  who  has  shown 
the  greatest  tenderness  and  parental  piety. 

V\  e  are  next  to  consider  the  case  of  illegitimate  children  or 
bastards. 
,,    A  bastard  is  one  who  is  not  only  begotten  but  born  out  of 

.Jawful  wedlock ;  or  if  the  father  and  mother  be  married,  is 
born  so  long  after  the  death  of  the  husband,  that,  by  the  u^ual 
course  of  gestation,  he  could  not  be  begotten  by  him.  But  in 
the  lirst  case,  if  a  child  be  begotten  while  the  parents  are 
;^ingle,  and  they  will  endeavour  to  make  an  early  reparation  for 
the  offence,  by  marrying  within  a  few  months  after,  our  law  is 
so  indulgent  as  not  to  bastardize  the  child,  if  it  be  born,  though 
not  begotten,  in  lawful  wedlock.  And  in  the  second,  though 
the  usual  course  of  gestation  is  forty  weeks,  the  law  is  not 
exact  as  to  a  few  days  (b).     If  a  man  dies,  and  his  widow 

jBoou  after  nmrries  again,  and  a  child  is  bor«i  within  such  time 
:as  that  by  the  course  of  nature  it  might  have  beeii  the  child  of 

;,f  ither  husband,  in  this  case  he  is  said  to  be  more  than  ordina- 

i,rily  legitimate ;  for  he  may,  when  he  arrives  at  years  of  dis- 
cretion, choose  which  of  the  fathers  he  pleases,  (c). 

So  if  the  husband  be  out  of  the  kingdom,  (or,  as  the  law 
,-oniewhat  loosely  phrases  it,  extra  quatuor  maria,)  above  nine 
months,  so  that  no  access  to  his  wife  can  be  presumed,  her 
issue  during  that  period  will  be  bastards  (f/).  So  if  from 
circuinstances  a  natural  impossibility  can  be  shown,  that  the 

'  Imsband  could  be  the  father  of  the  child  of  which  his  wife  is 
delivered,  whether  arising  from  his  being  under  the  age  of 
puberty,  or  fiom  his  labouring  under  disability  occasioned  by 
iiatujal  infirmity,  or  from  length  of  time  elapsed  since  his 
death,  are  grounds  on  which  the  illegitimacy  of  the  child  may 
be  founded  (e).     And  the  courts  have  held,  that  the  legitimacy 

{a)  I  Bi.  Com.  c.  i6.  {6)  Cro.Jac.541.  (0  Co.  Lit.  8. 

^}  Xbjd.  Z44.  [e)  8  East's  Rep.  193. 
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or  illrgitimacy  of  the  child  of  a  married  women,*  living  in  a 
notorious  slate  of  adulter)',  is  a  question  for  a  jury  to  deter- 
mine (J).  But  generally,  during  the  coverture,  access  of  the 
husbund  shall  be  presumed  {»). 

In  a  divorce  a  mcnsn  et  thorn,  if  the  wife  breeds  children, 
they  are  bastards,  unless  access  be  proved ;  but  in  a  volmitary 
separation  by  agreement  the  luw  will  suppose  access,  unless 
the  negative,  bje  shown  (A).  likewise,  in  case  of  a  divorce  in 
the  spiritual  coiu-t  a  vbiculo  inQtrhnoniif  all  the  issue  born 
during  the  coveiture  are  bastards,  because  snch  divorce  is  al- 
ways upon  some  cause  that  rendered  the  marriage  unlawful  and 
null  from  the  beginnu)g(/). 

Th«  duty  of  parents  to  their  bastard  children  is  principally  that 
of  maintenance;  and  therefore  the  lejiislature  has  onluined, 
that  when  a  wximan  is  delivered,  or  declares  herself  with  child 
of  a  bastard,  and  will,  by  oath  before  a  Justice  of  the  |>eace, 
charge  any  one  with  having  gotten  her  with  child,  the  justice 
shall  cause  such  person  to  be  apprehended  and  committed  till 
he  give9  security  by  bond  eilhei'  to  maintain  the  child,  but  they 
cannot  compel  him  to  give  security  for  the  performance  of  ^e 
"bond  (Jk)  or  appear  at  the  next  quarter  sessions  to  dispute  and 
try  the  fact  (/).  But  if  tlie  woman  dies  or  is  married  before 
the  delivery,  or  miscarries,  or  proves  not  \n  have  been  with 
child,  or  the  justices  at  the  sessions,  upon  hearing  all  the  cir- 
cHmstances  of  the  case,  shall  be  of  opinion  that  he  is  not  the 
father  of  the  child,  he  shall  be  diseliarged:  othenvise  the 
sessions,  or  two  justices  out  of  sessions,  upon  original  applici*- 
tion  to  them,  may  take  order  for  the  keeping  of  the  bastard, 
by  charging  the  mother  or  the  reputed  father  with  the  payment 
of  the  money,  or  other  sustentation  (t>r  th?it  purpose.  And  if 
such  putative  father,  or  lewd  mother,  run  away  from  the 
parish,  the  ovei^Seprs,  by  tlie  direction  pf  two  justices,  may 
iei'/e  their  reht«;,  ^oods,  aud  chattels,  in  order  to  bring  up  the 
vaiid  bastard  chiln.  Yet  such  is  the  htnnanity  of  our  laws, 
that  no  woman  Ci»n  be  compulsively  questioned  conceniing  the 
father  of  her  child  till  one  month  after  her  deliver). 

Any  justice  near  the  parish,  on  application  of  the  rcptited 
father  ill  custody,  shall  summon  the  overseer  to  A\n\\  i^usr 
against  his  being  discharged;  aiuf  if  no  order  be  made  in  pur- 
6uance  ofstat.  4J  F.fiz.  r.  'J,  (for  the  mainttnancc  of  the  child) 

(f)  4T.n.  3?«.  {g)  s  C^.  98  (h)  S«)V.  iiv  (,)  Co.  Lif. 

^3i.  (*)  6T.  R.  147.  (/)  i«  E!i».  c.  3.     7  Jir.  i,  e.  4.     ij  ind  14 

Ci^.  2yC.  ».     6Geo.  A,  c.  31. 

vitfiin 


Of  Guardian  and  JP^ard,  105 

XV itliin  six  weeks  after  the  woman's  delivery,  lie  shall  be  dis- 
charged. 

A  bastard  can-^have  no  rights  but  what  he  can  acquire;  for 
he  can  inherit  nothing,  being  looked  upon  as  the  son  of  no- 
body :  yet  he  may  gain  a  name  by  reputation^  though  he  has 
none  by  inheritance  [m).  All  other  children  have  their  pri- 
mary settlement  in  their  father's  parish,  but  a  bastard  in  the 
parish  where  born  {ii).  However,  in  case  of  fraud,  if  a  womau 
be  sent  by  order  of  justices,  or  comes  to  beg  as  a  vagrant,  to 
a  parish  to  which  she  does  not  belong,  and  drops  her  bastard 
there,  the  bastard  shall,  in  the  iirst  case,  be  settled  in  the 
parish  from  whence  she  was  illegally  removed  (o):  or,  in  the 
latter  case,  in  the  mother's  own  parish,  if  the  mother  be  ap- 
prehended for  her  vagrancy.  17  Geo.  2,  c.  5.  Bastards  also 
born  in  any  licenced  hospital  for  pregnant  women,  are  settled 
in  the  parishes  to  which  the  mothers  belong.  13  Geo.  3,  c.  82. 
The  incapacity  of  a  bastard  consists  principally  in  this,  that  he 
cannot  be  heir  to  any  one,  neither  can  he  have  heirs  but  of  his 
own  body ;  for  being  nullius  Jilius,  he  is  therefore  of  kin  to 
nobody,  and  has  no  ancestor  from  whom  any  inheritable  blood 
can  be  derived.  But  though  civil  policy  renders  it  necessary 
to  incapacitate  a  bastard  from  inheriting,  yet  he  may  be  made 
legitimate  and  capable  of  inheriting  by  act  of  parliaiiient. 


CHAP.  XVI. 
Of  Guardian  and  Ward. 

GUARDIANS  are  of  six  kinds:  1.  Guardians  by  nature, 
2.  Guardians  for  nurture.  3.  Guardians  in  socage.  4.  Guar- 
dians by  testament.  5.  Guardians  by  custom  of  particular 
places.     6.  Guardians  by  election  of  the  infant. 

1.  Guardians  by  nature.  The  father,  mother,  and  every 
other  aiKcstor  of  an  infant,  may,  in  particular  cases,  be  en- 
titled to  be  his  guardian ;  the  father,  however,  has  the  first 
title  to  such  guardianship,  and  the  mother  the  second.  As  to 
other  ancestors,  it  is  said,  that  where  an  infant  happens  to  be 
heir  apparent  to  tuo,  as  a  grandfather  by  the  father's  side,  and 
likewise  a  grandfather  by  the  mother's  side,  he  who  happens 
first  to  have  possession  of  the  infant's  person  shall  be  his  na- 
tural guardian  (/>), 

(  3.  In)  Salk.  427.  (»)  I  Salk,  Ui.  (/>)  Co.  Lit. 

18.        ..  ■ 
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Guardianship  by  nature  extends  to  the  person  only  of  the 
infant,  and  continues  till  the  age  of  twenty-one  years  in  males, 
and  to  that  age  or  marriage  in  females  (y). 

2.  Guardians  for  nurture.  Guardianship  for  nurture  belongs 
to  the  parents;  but  in  default  of  them,  the  orduiary  usually 
assigns  some  discreet  person  to  take  care  of  the  infant's  per- 
sonal estate,  and  to  provide  for  his  malnlenauce  and  ciUica- 
tion  (r). 

Guardianship  for  nurture  extends  no  further  than  the  custody 
and  government  of  the  infant's  person,  and  determines  at  the 
the  age  of  fourteen,  both  in  males  and  females  (s). 

3.  Guardians  in  socage.  Guanlians  in  socage  are  also  called 
guardians  by  the  common  law.  1'hese  take  place  only  when  tiie 
minor  is  entitled  to  somi-  estate  in  lands, and  then  by  the  common 
law  the  guardianship  devolves  upon  his  next  of  kin,  to  whom 
the  inheritance  cannot  possibly  descend,  as  where  the  estate 
descended  from  his  father,  in  this  case  his  uncle  by  the  mo- 
ther's side  cannot  pcissibly  inherit  this  esfcite,  and  therefore 
shall  be  the  guardian.  For  the  law  judges  it  improper  to  trust 
the  person  of  an  infant  in  his  hands,  who  may  by  possibility 
become  heir  to  hnn,  that  there  may  be  no  temptation,  or  even 
suspicion  of  temptation,  for  him  to  abuse  his  trust  (t\ 

This  species  of  guardianship  being  a  personal  trust,  wholly 
for  the  infant's  benefit,  is  neither  transmissible  by  descent, 
grant,  nor  devise;  if,  therefore,  the  guardian  in  socage  die  or 
become  incapable  of  performing  his  trust,  the  guardianship  de- 
volves on  the  next  nearest  of  kin  to  the  infant.  But  yet  w  here 
a  woman  is  guardian  in  socage,  and  manies,  her  husband  w ill 
in  her  right  become  the  infant's  guardian  (//). 

This  guardianship,  like  that  for  nurture,  ends  upon  the  in- 
fant's attaining  the  age  of  foiuteeu,  whether  male  or  female, 
unless  the  female  marry,  in  which  case  her  wardship  ceases  (x); 
for  then,  in  both  cases,  the  infant  is  presumed  to  have  discre- 
tion, so  far  as  to  choose  his  own  guardian.  This  lie  may  do, 
unless  one  be  appohited  by  the  father  by  virtue  of  the  statute 
12  Car.  2,  c.  24. 

4.  The  power  of  appointing  these  guardians  by  statute,  or, 
as  they  are  usually  called,  testamentary  guardians,  arises  from 
the  construction  4  and  b  VhxL  and  Mar.  c.  8,  by  which  the 
father  was  allowed  the  privilege  of  assigning  a  guardian,  either 
by  deed  or  will,  to  any  woman  child  under  the  age  of  sixteen ; 

(?)  Co.  Lit.  88.  b.  n.  la.  (r)  a  Lev.  163.  (1)300.38.         (r)  i 

SI.  Com.  461.        («;  Co.  Lit  88.  b.  n.  i j.        (x)  i  Bl.  Com.  46%.    a  Iivu.  z6o. 

but 


Of  Guardian  a/,  u  Ward,  105 

but  by  the  before-meutioned  statute,  J^Car.  2,  c24,  it  is  ex- 
pressly enacted,  that  any  father,  under  age  or  of  full  age,  may 
by  deed  or  will  dispose  of  the  custody  aud  tuition  of  his  child, 
either  born  or  unborn,  to  any  person,  except  a  popish  recusarit, 
cither  in  possession  or  reversion,  till  such  child  attains  the  age 
of  one  and  twenty  years.  And  the  person  or  persons  to  \\  horn 
the  custody  of  such  child  is  so  devised  may  take  into  his  cus- 
tody, for  the  use  of  such  child,  the  personal  and  real  estate 
of  the  infant  till  the  age  of  twenty-one  years,  or  any  les.s  time, 
and  bring  actions  relative  thereto. 

^  There  are  also  special  guardians,  by  custom  of  London  and 
other  places.  By  the  custom  of  London,  if  the  father  is  a 
freeman  of  London,  he  cannot  devise  the  disposition  of  the 
body  of  his  child,  but  the  court  of  orphans,  which  is  held  by 
custom  before  the  mayor  and  aldermen  of  London,  shall  have 
the  custody  of  the  body  and  goods  of  the  child  of  every  free- 
man or  free  woman,  within  age  and  unmairied.  And  though 
the  executors  have  been  bound  in  the  spiritual  court,  yet  they 
may  be  compelled  to  give  other  security  to  the  chamberlain  to 
the  use  of  the  orphans  (y). 

p  Another  species  of  guardians  is  that  by  the  election  of  the 
infant  himself,  in  case  he  has  no  guardian  appointed  hira.  The 
form  of  the  election  is  immaterial;  but  it  should  be  made  in 
writing,  under  the  infant's  hand  and  seal. 

The  power  and  reciprocal  duty  of  a  guardian  and  ward  are 
the  same,  pro  tempore,  as  that  of  a  father  and  child. 

The  same  policy,  by  which  the  law  has  appointed  guardians 
of  infants,  has  invested  them  with  such  an  authority  and  in- 
terest over  their  property  as  may  be  conducive  to  the  infant's 
benefit.  All  lawful  acts  done  by  the  guardian  during  the  infant's 
minority  are  good,  and  may  subsist  after  the  authority  by  which 
they  were  done  has  determined  (z).  As  if  leases  for  years  of 
an  infant's  estate  made  by  a  guardian  in  socage  extend  bevo>id 
tlie  term  of  his  minority,  they  may  become  valid  and  unavoidable 
by  the  infant's  acceptance  of  rent  from  the  lessee,  or  any  other 
act,  showing  an  acquiescence  in  the  lease;  for  they  are  not 
absolutely  void  on  his  attaining  his  full  age,  but  only  voidable 
by  him  at  his  option  (a). 

But  this  pow  er  does  not  extend  to  a  lestanientary  guardian, 
or  a  guardian  for  nurture ;  for  tiie  p'nver  of  the  loriuer  extends 
no  further  than  to  the  preservation  of  the  mfaut's  estate  in 

(y)  Priv.  of  London,  2?o,  287.     i  Rol.  Abr.  550.  (k)  3  Bac.  Ak.  414. 

(tf)  Co.  Lit.  88.    Cro.  J4C.  55,  98.  \ 
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safe  custody,  unless  ^r^tcr  powers  are  expressly  given  liim  b* 
ihe  testator;  and  the  latter  has  only  llie  care  of  tlie  person  anil 
education  of  the  iufant,  and  nothing  to  do  with  his  estate  [h). 

But  this  jwwcr  and  authority  of  a  guardian  lieing  cuniined 
to  such  acts  as  are  apparently  for  the  infants  benefit,  a  guardiau 
cannot  change  the  nature  of  the  infant  s  estate,  unless  it  be 
manifestly  for  the  ward's  benefit  (f). 

13ut  \\  here  an  estate  descends  to  an  infant,  subject  to  in- 
cmnbranccs,  the  guardian  may  and  ought  to  apply  the  profit* 
to  keep  dowTi  the  interest  {d),  as  he  may  also  to  pay  off  a 
mortgage  judgment,  or  any  other  direct  and  immediale  charge 
opou  the  land(£);  but  he  cannot  for  any  other  real  incum- 
brance (f). 

The  most  usual  remedy  a  ward  has  against  his  guardian  for 
abuse  of  trust  is  by  application  to  the  court  of  chancery,  to 
which  the  power  of  determining  the  right  of  guardianship, 
who  is  the  next  of  kin,  and  who  the  proper  guardian ;  of 
making  orders  on  petition  or  motion  for  the  provision  of  in- 
fants during  any  dispute  on  these  points;  of  removing  guar- 
dians, or  compelling  them  to  give  security;  and  of  preventing 
their  committing,  and  to  punish  them  for  abuses  committed 
upon  the  person  or  property  of  their  wards  (g)  belong. 

And  this  application  may  be  made  by  the  infant  himself 
upon  his  attaining  the  age  of  twenty-one,  or  by  his  prochein 
c//J;y,  or  next  friend,  during  his  minority  (A) ;  and  this  court 
will  even  in  some  cases  permit  a  stranger  to  the  infant  to 
come  in  aud  complain  of  the  guardiaiVs  abuse  of  the  infant's 
estate  (i). 

But  courts  of  equity  will  not  give  validity  to  any  contract 
between  guardian  and  ward,  unless  the  terms  are  indubitably 
fair  and  equal,  nor  even  allow  any  gift  or  release  from  a  ward 
to  his  guardian  on  his  coming  of  age  (A*). 

To  prevent  disagreeable  contests,  it  is  bow  usual  for  guar^r 
dians,  especially  of  large  estates,  to  indemnify  themselves  by 
applying  to  the  court  of  chancery  in  the  first  instance,  acting 
under  its  direction,  and  accounting  annually  before  the  oflicerj^ 
of  that  court  (/;. 

(^)  1  Wi'is.  iz^     3  Sar  Abr.  414.  (.}  Ambl.  370.    2  Vera.  19s. 

•  (J,  3  P.  Wmt.  i-;Q.  {e)   I  Vcm.  4;6.  (/)   I  E^.  C«.  Abr.  a6i. 

(/I  WjMianw's  Law  of  W?ll<!,  tit.  Cii»rdian.  (/•)  iV^fn.  •?4?.     i  P.  Wmr. 

.iif.     3Atk.  3*5.  (Pa»».  484.  (I)  »  P.  Win».  I) "^      - '"  5V 

(/)  I  BI.  Com.  40 > 
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CHAP.  XV. 

Of  Executor  and  Administrator. 

AN^  executor  is  he  to  whom  a  man  commits  by  will  the 
Execution  of  his  last  will  and  testament.  And  all  persons  ar« 
capable  of  being  executors  that  are  capable  of  making  wills, 
and  many  others  besides;  us  J'eme  coverts  and  infants:  nay, 
even  infants  unborn,  or  in  tentresa  mere,  may  be  made  execu- 
tors. But  then  by  stat.  5^  Geo.  3,  c.  87,  s.  6,  such  executor- 
ship shall  be  granted  to  the  infant's  guardian,  or  such  other 
person  as  the  spnitual  court  shall  think  fit,  until  the  infant  has 
attained  the  full  age  of  twenty-one  years.  In  like  manner  it 
yxviy  be  granted  durante  absentia  or  pendente  lite;  when  the 
executor  is  out  of  the  realm,  (38  Geo,  S,  c.  87,  s.  ],)  or  when 
a  suit  is  commenced  in  the  ecclesiastical  court  touching  the 
validity  of  the  will,  or  right  of  administration  (m).  This  ap- 
pointment of  an  executor  is  es«etitial  to  the  making  of  a  will; 
and  it  may  be  performed  either  by  express  words,  or  such  as 
strongly  imply  the  same.  But  if  the  testator  makes  an  in- 
complete will,  without  naming  any  executor,  or  if  he  name* 
incapable  persons,  or  if  the  executors  named  refuse  to  act,  in 
any  of  these  cases  the  ordinary  may  grant  administration  ctim 
te^tamento  annexe  to  some  other  person ;  and  then  the  duty  of 
the  administrator,  as  also  wheii  he  is  constituted  only  .durante 
minore  atate,  &c.  of  another,  is  very  little  different  from 
^hat  of  an  executor. 

^^ ,  With  respect  to  the  distinction  between  executors  and  ad- 
'  iriinistrators,  it  may  be  observed,  that  the  power  of  an  execu- 
tor i»  founded  on  the  special  confidence  and  actual  appointment 
of  the  deceased  by  his  will;  but  aa  administrator  is  merely  an 
officer  of  the  ordinary,  prescribed  to  him  by  act  of  parliament, 
jn  whom  the  deceased  had  reposed  no  trust  at  all,  and  whose 
power  oyer  the  effects  of  the  deceased  arises  from  several 
statutes  made  for  that  purpose,  and  on  whose  death  it  results 
back  to  the  ordinary  to  appoint  another,  who  is  then  called  an 
administrator  de  bonis  noii,  that  is,  of  the  goods  not  adminis- 
tered by  a  former  administrator.  And  in  such  case  the  ad- 
ministrator is  the  only  legal  representative  of  the  deceased  («). 

Executors  are  of  two  soils;  a  rightful  executor,  and  a 
^  rongful  executor,  calledSn  law  an  executor  de  sqn  tort :  the 

(«)  a  Atk.  »85.  (a)  Wms'.  Law  of  Wills,  55. 
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fonner  is  appointed  by  the  will  of  the  testator ;  the  latter  lakes 
upon  himseh'  the  office  of  executor  by  intrusion,  without  be- 
ing constituted  by  the  testator  or  the  ordinary  (o). 

A  wrongful  executor  is  liable  to  all  the  trouble  of  an  exe- 
cutor, without  any  of  the  profits  or  advanlas:es  (/;).  But  merely 
doing  acts  of  necessity,  prudence,  or  huiuaniiy,  as  locking  up 
the  goods,  or  burying  the  deceased,  or  feeding  his  cattle,  will 
not  amouut  to  such  an  intermeddling  as  will  charge  a  person 
with  the  consequences  of  being  an  executor  of  his  own  wrong. 
Neither  will  the  bare  possession  of  goods  make  a  man  an  exe- 
cutor of  his  own  wrong,  unless  he  undertakes  to  do  some  acts 
which  an  executor  only  can  lawfully  do,  as  to  rcltase  the  debts 
of  the  testator,  Sec.  {q).  Such  an  one  cannot  bring  an  action 
himself  in  right  of  the  deceased,  but  is  liable  to  answer  to  the 
executors,  as  also  to  the  creditois  and  legatees  of  the  deceased, 
to  the  amoinit  of  llie  testator's  goods  which  he  shall  have  im- 
properly administered,  and  will  also  be  Uable  to  an  action, 
unless  he  deliver  over  the  intestate's  goods  to  the  righlftd  ad- 
ministrator before  a  suit  be  commenced  against  him  (r).  ^n 
•  equity,  however,  he  will  be  allowed  all  such  paymeiits  as  a 
rightful  executor  ought  to  have  paid  (s),  unless  perhaps  on  a 
,  deficiency  of  assets  the  rightful  executor  is  prevented  from 
satisfying  his  own  debt  (/). 

An  executor  of  his  own  wrong  cannot  retain  the  property 
j.of  the  intestate  in  discharge  of  his  own  debt,  though  of  a 
.superior  degiee  (u).  But  if  an  executor  of  his  own  wrong 
/potsessee  himself  of  goods,  and  afterwards  administration  is 
granted  him,  he  may  by  virlm  ilu  nnf  retain  goods  for  his  own 
.  debt  (jr).     ,  _,.  . ,  ,, 

If  a  creditor  takes  an  ab^(>ltJu  uiil  of  sale  of  his  debtor, 
and  agrees  to  leave  them  in  his  possession  for  a  limited  time, 
and  in  the  mean  time  the  debtor  dies,  whereupon  the  creditor 
sells  the  goods,  he  diereby  becomes  an  executor  dc  son  tort  ( y). 
But  a  person  who  possesses  himself  of  the  effects  of  tl>e 
deceased,  under  the  authority  and  as  agent  for  the  rightfid  eve> 
cutor,  caunot  be  discharged  as  an  executor  dc  son  tort  (:). 

Neitlier  if  aj'ter  the  executor  has  proved  the  will,  and  ad- 
ministered, a  stranger  takes  any  of  the  goods,,  and,  claiming 
them  as  his  own,  uses  and  di.sposes  of  tlicm  accordingly,  this 
Will  nut  make  him,  in  cou»truciion  of  law,  an  (  xccutur  de  son 

(»)  Wins'.  Liw  of  Willi.  {/)  >  C(>.  34.  4.  ,,,  y.'-cn.  1;. 

(r)  I  Bl.  Com.  506.  (1)  aChanc.  Rtp.  33.  (f\  Wt-nt.  Off.Sx.c.  14, 

(«j  2  T.  R.  100.  (r)   5  C».  30.  (>)   2  T.  R.  587,  (»;  Fc.ke** 

tort; 


Of  Executor  and  Administrator.  \0^ 

fort ;  because  tliere  is  a  rightful  executor,  who  may  be  charged 
wh.il  these  goods  so  taken  from  his  possession,  as  assets,  and 
to  whom  the  stranger  will  be  answerable  in  trespass  for  taking 
the  goods  (a). 

In  the  appointment  of  an  executor,  though  it  is  usual  ex- 
pressly to  name  iiim  as  such  in  the  will,  yet  any  words  which 
imply  the  testator's  intention  that  a  person  shall  have  the  exe- 
cution of  his  will,  will  be  sufficient.  And  as  such  appoint- 
ment may  be  of  part  or  whole  of  the  testator's  estate,  if  the 
executorship  expires  before  the  effects  have  been  completely 
distributed,  the  ordinary  may  grant  administration  of  the  re- 
mainder (6). 

The  interest  vested  in  tlie  executor  by  the  will  of  the  de- 
ceased may  be  continued  and  kept  alive  by  the  will  of  the 
same  executor ;  so  that  the  executor  of  A.'s  executor  (if  A.'s 
executor  has  proved  the  will)  (c),  is  to  aJl  intents  and  purposes 
the  executor  and  representative  of  A.  himself,  25  JidtV,  t^, 
St.  5,  c.  5;  but  the  executor  of  A.'s  administrator,  or  the  ad- 
ministrator of  A.'s  executor,  is  not  the  representative  of  A.  (d). 

In  these  cases  when  the  course  of  representation  froiii 
executor  to  executor  is  interrupted  by  an  intestacy,  it  become.*? 
ivecessary  that  the  ordinary  should  grant  a  new  administration 
of  the  goods  of  the  deceased,  not  administered  by  the  former 
executor  or  administrator,  as  the  case  may  be;  which  new  ad- 
ministrator is,  as  we  have  already  seen,  called  an  administrator 
tie  bonis  nan. 

The  cases  in  which  administration  dt  bonis  non  is  necessary 
are:  1.  When  the  executor  of  the  deceased,  having  proved 
the  will,  dies  intestate.  2.  Where  there  are  several  executors, 
and  the  survivirfg  executor  having  proved  the  will,  dies  intes- 
tate. 3.  Where  an  administrator  dies  before  he  has  admi- 
nistered the  whole  personal  estate  of  the  deceased  (e). 

But  though  a  peison  is  appointed  an  executor  by  will,  he 
cannot  be  compelled  to  undertake  the  executorship  against  his 
own  desire,  unless  he  has,  after  the  death  of  the  testator,  per- 
formed those  acts  which  are  proper  for  an  executor,  as  by 
paying  debts  due  from-  the  testator,  or  receiving  any  debts  due 
to  him,  or  giving  acquittances  for  the  same,  or  other  such  like 
acts;  for  then  he  is  not  only  compellable  to  perform  the  office 
of  an  executor,  but  even  if  he  should  refuse  so  to  do,  his  re-^ 
fusal  will  be  void.     Yet  where  a  person  is  not  compellable  to 

(a)   5C0.  34.  a.  (i)  Wood's  Inst.  320,  (c)  Cro.Jac.  614.. 

(d)  iJro.  Abr;  tit.  Adnunistration,  f  1.  7.  (t)  z  Sciw.  N.  P.  793- 

^  accept 
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accept  the  executorship,  if  he  refuse  to  take  upon  himself  the 
execution  of  the  will,  he  shall  lose  any  lejifacy  which  is  tx^- 
queathed  to  him,  unless  it  is  probable,  from  lu  arness  of  kin- 
dred or  other  circumstances,  the  testator  would  ucvertheles* 
have  given  the  legacy  (f).  However,  where  a  legacy  is  left 
to  a  person  as  executor  by  the  will,  he  may  take  time  to  con- 
sider whether  he  will  accept  the  executorship  or  not,  and  iu 
the  mean  time  the  ordinary  may  grant  letters  to  any  discre^ 
person  to  collect  in  the  effects  of  the  deceased  (s^).  And  it 
has  been  held,  that  if  an  executor  lias  accepted  of  the  exe- 
cutorship, he  will  be  entitled  to  a  legacy  given  to  him  in  that 
character,  though  he  dies  before  probate  of  the  testator  s 
will  {h). 

If  there  are  many  executors  of  a  will,  and  only  one  of  them 
proves  the  will,  and  takes  upon  him  the  executorship,  it  is 
sufficient  for  them  all;  and  even  after  the  death  of  their  fellow 
executor,  the  right  of  executorship  survives  to  them  (/).  JJut 
if  all  the  executors  refuse  to  prove  the  will,  they  cannot  after- 
Mords  administer,  or  iu  any  respect  act  as  executors ;  but  be- 
fore they  are  thus  incapacitated  they  must  be  twice  cited  (A). 
It  is,  however,  to  be  remarked,  that  executors  refusuig  to  act 
iimst  be  joined  in  all  suits  where  the  executors  who  have  proved 
are  made  plaintiffs,  because  they  are  all  privy  to  the  will; 
though  it  is  not  necessary  where  they  are  defendants,  because 
'the  plahitiff  in  any  action  against  them  is  not  bound  in  law 
to  take  notice  of  any  but  those  who  have  proved  the  will. 

If  two  executors  arc  appointed  by  wilt,  and  one  of  them 
proves  the  will  in  the  names  of  both,  without  the  consent  of 
the  other,  this  will  not  bind  him  w  ho  refused  the  executorship, 
unless  he  administers.  But  see  Cro.  FJiz.  f)2,  and  2  Anstr. 
594,  where  an  account  was  directed  against  two  executors, 
though  the  will  had  been  proved  but  by  one  of  them.  But 
if  he  ouce  administers  he  cannot  afterwards  reuouuce,  for  he 
has  made  his  election  (/). 

And  if  an  executor  takes  out  administration,  or  is  sworn, 
but  afterwards  refuses  to  administer,  the  ordinary  cannot  grant 
itdministralion  to  any  other  during  his  life  i^m).  lie  may,  how- 
ever, issue  process  to  compel  him  to  prove  (n). 

Neither  can  the  ordinary  set  aside  an  executor  for  any  dis- 
ability at  law,  as  on  liis  becoming  bankrupt ;  nor  cau  he  insist 

(f)  4  Vej.  Jua.  Xx.    Ow.  44.  {g)  Cro.  tVit.  91.  {b)  4  Vei. 

luo.  211.  (/)   I  Salic  jtt.  {k)  9  Cro.  37.     Cro.  lutix.  9*. 

(/)  9  Cro.  j(..  («)  1  Salk.  30!.  (»)  9  Co.  ;6. 
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•^h  his  giving  security.  For  the  executor  being  appointed  by 
tlie  testator,  has  been  considered  by  him  as  a  qualified  per- 
son (d).  But  if  an  executor  becomes  subject  to  any  natural 
disability,  as  to  insanity,  idiotism,  or  the  like,  the  spiritual  court 
will  grant  administration  {p).  And  if  it  appears  that  the  exe- 
cutor is  wasting  the  goods  of  the  testator,  the  court  of  chau- 
jcery  will,  on  the  application  of  a  creditor,  appoint  a  receiver 
of  the  testator's  elfects,  in  order  to  protect  them  (§'). 

If  a  creditor  constitutes  his  debtor  his  executor,  it  is  at  law 
a  release  or  discliarge  of  the  debt,  whether  the  executor  act« 
t>r  not,  provided  there  are  assets  suflicient  to  pay  the  testator's 
debts ;  for  though  the  discharge  of  the  debt  shall  take  place  of 
all  legackis,  yet  it  will  not  be  allowed  against  the  testators  cre- 
«litors  (/).  But  it  is  otherwise  in  equity,  for  there  the  appoint- 
nient  of  a  debtor  as  executor  is  only  a  discharge  of  Uxe  actioa 
at  law,  aiid  not  of  the  debt  (s).  If  there  at  e  several  joint 
debtors,  and  the  creditor  makes  one  of  them  an  executor,  tlie 
debt  is  extinquished  in  law ;  nor  is  this  consequence  varied  by 
the  fact  of  the  debtor's  administering  or  not  administering : 
the  reason  wliereof  is,  that  the  other  cauuot  bring  an  actiou 
without  joining  him  who  refuses,  and  they  cannot  sue  one  of 
themselves  for  a  personal  thing  {t).  Aud  ou  this  principle,  if 
a  woman,  whose  husband  is  indebted  to  the  testator,  is  made 
executor,  the  husband's  debt  is  thereby  released  {u). 

If  executors  retain  money  in  their  hands  longer  than  is  ne- 
cessary, they  shall  be  chargeable  with  interest,  and  costs,  if 
any  have  been  incurred  {x).  But  one  executor  shall  not  be 
answerable  for  money  received,  or  detriment  occasioned  by 
his  co-executor,  unless  it  has  been  by  means  of  some  Joint  act 
done  by  them  (y). 

We  have  seen,  that  if  the  testator  makes  an  incomplete  will, 
witliout  naming  any  executors,  or  if  he  names  incapable  per- 
sons, or  if  the  executors  named  refuse  to  act ;  in  any  of  these 
cases  the  ordinary  must  grant  administration  with  the  will  an- 
nexed to  some  other  person.  But  where  a  person  dies  wholly 
intestate,  it  is  provided  by  stat.  31  Edw.S,  c.  11,  that  the 
ordinary  shall  depute  an  executorial  power  to  the  nearest  and 
most  lawful  friends  of  the  deceased,  to  administer  his  goods  ; 
and  these  are  interpreted  to  be  the  next  of  blood  to  the  intes- 
tate, not  being  under  ^ny  legal  disability  (z).     These  admi- 

(e)  I  Salk.  299.         (/>)  Ibid.  3C7.  (5^}  3  Bro,  C.C.  365.  (r)  Plowd. 

.  184.    Salk.  299.  (j)  3  Bro,  C  Q.  110.  (t)  Plowd.  Cora.  1.84. 

(u)  Wentw.  Off.  Ex.  3J,  ^O/.  (x)  7  Ves,  Jun,  1*4.  {j)  4Ves, 

Jun.  6ao,  (ss)  9  Co.  31. 
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nistrators  are  also  by  the  same  statute  put  upon  the  same  foot* 
iiifif,  w  ith  regard  to  suits,  and  to  accounting,  as  executors  ap^ 
pointed  by  will.  The  statute  lil  Hen.  8,  c.  .5,  enlarges  the 
power  of  the  ecclesiastical  judge  a  little  more,  permitting; 
him  to  grant  atlministrations  cither  to  the  widow  or  the  next 
of  kin,  or  to  both  of  them,  at  his  disci etion ;  and  where  tw«» 
or  more  persons  are  in  the  same  de;^rce  of  kindred,  the  statute 
gives  the  ordinary  the  election  to  accept  which  lie  pleases  (6). 

The  rules  for  ascertaining  the  next  of  blood,  or  as  it  is 
usually  culled,  the  next  of  kin,  are  as  follow : 

I .  The  ordinary  is  conipellable  to  grant  administration  of 
the  ^oods  of  the  wife  to  the  husband,  or  his  representative; 
and  of  the  husband's  effects  to  the  widow,  or  next  of  kin,  or 
to  botli  at  his  discretion  (c).  2.  Tiiat  among  the  kindred, 
those  are  to  be  preferred  who  are  the  nearest  in  degree  to  the 
intestate;  but  of  persons  of  equal  degree  the  ordinary  may 
choose  which  he  pleases  0.  That  this  nearness  of  deiirce 
shall  be  reckoned  according  to  the  computation  of  the  civi- 
lians {d),  and  not  of  the  canonists ;  because  iu  the  civil  cf>m- 
putation  the  several  degrees  are  numbered  from  the  testator 
himself,  and  not  from  the  common  ancestor,  according  to  the 
ride  of  the  canonists  {e).  And  therefore,  in  the  first  place, 
the  children,  or  on  failure  of  children,  the  parents  of  the 
deceased  are  entitled  to  administration;  both  which  are  ii>. 
deed  in  the  tirst  degree,  but  the  children  an:  allowed  the  pre- 
ference {/).  'ilien  follow  brothers,  grandfathers,  uncles  or 
nephews,  and  tl)e  females  of  each  class  respectively  ;  and 
lastly  cousins  (g).  4.  The  half  blood  is  entitled  to  the  adnii^ 
nistration  as  well  as  the  whole,  for  they  are  equally  of  the 
kindred  of  the  intestate,  and  only  excluded  from  the  inhe- 
ritance of  the  land  on  feudal  reasons.  Therefore,  the  bro- 
ther of  the  half  blood  will  exclude  the  uncle  of  the  who|« 
blood  {h)  ;  and  the  ordinary  may  grant  administration  to  the 
•ister  of  the  half,  or  the  brother  of  the  whole  blood,  at  his 
discretion  (/)  3.  If  none  of  the  kindred  of  the  testator  will  take 
out  administration,  a  creditor  may  do  it  [k).  6.  AikI  by  tttat. 
3S  Gw.  3,  c.  87,  if  at  the  end  of  twelve  months  from  the 
death  of  a  testator,  the  executor  to  whom  the  probate  shall 
have  been  granted,  is  residing  out  of  the  jurisdiction  of  the 

(*)  WiHiamt'Uw  of  Willi.  60.  (0  i    Str.  53*.  (d)  Prec.    ia 

Chan.  593.  {()  xV«.  aij.         .  (f)  2  Vern.  la^  (f)   i  F.Wmt. 

41.     I  Atlc.  45;.  [b)  I  Vcnu  4*^.  (1)  Aleyo,  36.     Styl.  74. 

(*)  I  SaUc.  1%. 

king's 
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king  s  coHrts,  a  creditor  may,  oii  application,  obtain  letters  of 
administration,  for  the  purpose  of  having  his  demand  satisfied 
out  of  the  assets  of  the  testator.  ?•  if  the  executor  refuses, 
or  dies  intestate,  administration  may  be  granted  to  the  resi- 
duary legatee,  in  exclusion  of  the  next  of  kin  (/).  8.  And 
lastly,  the  ordinary  may,  in  defect  of  all  these,  commit  ad- 
ministration (as  he  might  have  done  before  the  stat.  3 1  Edm. 
S,  c.  11,)  to  such  discreet  person  as  he  approves  of;  or  he 
may  (in  these  cases,  as  well  as  in  that  of  the  executor's  refusal) 
grant  to  any  one  letters  to  collect  in  the  effects  of  the  de- 
ceased, which  neither  makes  him  executor  nor  administrator, 
liis  only  business  being  to  keep  the  goods  in  his  safe  custody, 
and  do  other  acts  for  the  beneiit  of  tlie  persons  entitled  to  the 
property  of  the  deceased  (m). 

AVhere  two  or  more  achninistrators  are  appointed,  one  of 
them  cannot,  as  in  the  case  of  executors,  act  alone,  release 
the  debts  of  tl>e  intestate,  or  otherwise  dispose  of  his  pro- 
perty, but  they  must  all  join  in  such  release  or  disposition ; 
for  the  authority  delegated  to  them  by  tlie  ordinary  is  a  joint 
and  not  a  several  authority  (w). 

If  a  bastard  dies  intestate,  and  without  wife  of  children, 
or  if  any  other  person  dies'  without  kindred,  the  king  is  en- 
titled to  the  personal  property  as  administrator  [a).  But  ia 
the  case  of  a  bastard,  it  is  now  usual  for  the  crown  to  grant 
administration  to  some  relation  of  the  bastard's  father  or  mo- 
ther, reserving  a  tenth  part,  or  some  other  small  portion,  by 
way  of  preserving  its  rights  (/)). 

If  a  married  woman,  as  next  of  kin,  has  a  right  to  admi- 
nister, the  administration  ought  not  to  be  granted  to  the  hus- 
band and  wife  jointly,  but  to  the  wife  only.  Bift  if  a  wife,  who, 
as  a  residuajy  legatee,  has  a  right  to  take  administration,  re- 
fuses so  to  do,  it  may  be  granted  to  her  lutsband,  he  being  en- 
titled to  all  she  would  have  as  residuary  legatee. 

By  statute  22  and  23  Car.  2,  c.  10,  the  administrator,  on 
his  appointment,  enters  into  a  bond,  with  two  sureties,  to  the 
satisfaction  of  the  ordinary,  for  duly  administering  the  intes- 
tate's effects;  and  shoiild  he  neglect  the  requisitit>ns  of  the 
bond,  he  may,  with  the  permission  of  tlie  ordinary,  be  sued  by 
any  of  the  creditors,  or  next  of  kin  to  the  deceased  (q). 

(/)  1  Sid.  281.     I  Vent.  aig.  fw)  2  Inst.  39S.  (n)  x  Atk.  46o» 

{o")  i  p.  Wms.  33.  0).  I  Woodd.  39S.  (?)  Otvfp.  14O. 
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llje  duties  and  office  of  executors  and  administrator^  are 
very  inucli  tlio  !i>unie,  excepting  first,  that  the  executor  I)eing 
appointed  by  \\ill,  is  bound  to  perfornj  that  will,  which  uu 
administrator  is  not ;  unless  where  the  will  is  annexed  to  his 
administration,  and  then  he  ditiers  still  less  from  an  execntor; 
and,  secondly,  that  an  executor  may  do  several  things  before 
he  itroves  the  will;  but  that  an  admiuistiator  can  do  nothing 
till  letters  of  administration  are  granted  him ;  for  the  former 
derives  his  pow  er  from  the  w  ill,  and  not  from  the  probate ; 
the  latter  owes  his  entirely  to  the  appointment  of  the  or- 
dinary (;•), 

[The  fust  thing  necessary  to  be  done  by  an  executor  or  ad- 
jiuinihtrator,  is  to  bury  the  deceased  in  a  manner  suitable  to  his 
rank  m  life,  and  the  estate  he  has  left  behind  him.  Ncces- 
>ary  funeral  expences  are  allowed,  in  preference  to  all  other 
debts  and  chaises  :  but  if  the  executor  or  administrator  is  ex- 
tiavagant,  it  is  a  vkiistc  of  the  eft'ects  of  the  deceased,  which 
shall  be  prejudicial  to  themselves  only,  and  not  to  the  credi- 
tors and  legatees  of  the  deceased  (s). 

Tlie  next  duty  of  an  executor,  or  of  an  administrator  ap- 
pointed during  infancy,  absence,  litigation,  or  adnnnistra- 
tion,  with  the  will  annexed,  is  to  prov^  the  will  of  the  de- 
ceascnl;  which  is  done  cither  in  common  form  before  the  or- 
iljnary,  or  his  deputy,  by  the  oath  of  such  executor  or  ail- 
liiinthlrator,  or,  as  it  is  said,  in  some  of  the  dioceses  in^ork, 
with  the  additional  oath  of  one  w  itness.  But  if  the  validit}' 
of  the  will  be  disputed,  it  then  becomes  necessary  to  prove 
and  establish  th<:  will  in  the  solemn  way  or  form  ;  that  is, 
l»y  ;\vltn«sses  in  the  presence  of  such  persons  as  would  be  in- 
tt-rested  if  the  deceased  had  died  intestate.  Two  witnesses 
krmst  then  be  sworn  and  t>xamincd  on  interrogatories  admi- 
tjistered  by  the  ad>:^rse  party,  who  nui.st  be  able  at  least  to 
depose,  that  tlie  testator  declartd  the  writing  produceil  to 
Be  his  last  will  and  testament ;  unless  w  here  the  w  ill  or  co- 
dicil was  written  by  tlie  testator, himself,  and  then  the  evidence 
of  one  witness,  v»  ho  can  attest  the  fact  of  the  identity  of  the 
will,  will  ^yifice  (/). 

'lliere  S  u  subsL'mtial  difference  of  effect,  however,  be- 
tween these  two  forms  of  proving  wills ;  for  after  an  in- 
formal proof  the  executor  may  be  compelled  again  to  prove 

'   («•)  I  B!.  Com.  joi.  iO    «  S»ik,  ajC.  (0  Wilftam*'  Law  ©f 
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the  will  in  due  form  of  law.  The  executor  may,  therefore, 
for  greater  safety,  if  he  himself  have  an  interest  in  the  will, 
elect  to  have  the  will  proved  in  the  solenni  form  ;  and  in  such' 
case  he  must  cite  the  persons  who  would  be  interested  mider 
an  intestacy,  to  be  present  at  the  proof  thereof.  U  the  will 
is  proved  only  in  the  common  form,  it  may  at  any  time  within 
thirty  years  be  disputed ;  but  if  the  solemn  form  is  pursued, 
and  no  adverse  proceedings  are  instituted  within  the  tim« 
limited  for  appeals,  the  will  is  liable  to  no  future  contro* 
Versy  (?/).    ' 

When  the  will  is  proved,  the  original  must  be  deposited 
in  the  registry  of  the  ordinary,  and  a  copy  thereof  is  made 
upon  parchment,  under  the  seal  of  the  ordinary,  and  delivered 
to  the  executor  or  administrator,  together  with  a  certificate 
of  its  having  been  proved  before  him :  and  this  is  called  the 
probate  (x). 

In  defect  of  any  will,  the  person  entitled  to  be  adminis- 
trator must  also  at  this  period  take  out  letters  of  administra- 
tion, under  the  seal  of  the  ordinary  ;  whereby  an  executorial 
power  to  collect  and  to  administer,  that  is,  to  dispose  of  the 
goods  of  the  deceased,  is  vested  in  him  (y).  And  to  prevent 
delay  in  the  administration  of  the  effects  of  the  deceased,  it  is 
provided  by  stat.  37  Geo.  3,  c.  9,  s.  10,  that  if  any  person 
administer  the  personal  estate  of  another  dying,  without  first 
proving  the  will  of  the  deceased,  or  taking  out  letters  of  ad- 
ministration within  six  calendar  months  after  tlie  person's 
decease,  he  shall  forfeit  50/.  to  be  sued  for  within  six  months 
after  the  time  when  the  probate  or  administration  ought  to 
have  been  taken. 

By  the  92  canon  of  the  church,  1603,  it  is  otdained, 
that  if  all  the  goods  of  the  deceased  lie  within  the  sanue 
diocese,  a  probate  is  to  be  made,  or  administration  taken  out 
before  the  ordinary  or  bishop  of  the  diocese,  where  the  de- 
ceased lived  ;  but  if  the  deceased  had  bona  iiotabiliA,  that  is 
personal  property  of  the  value  of  5l.  in  several  dioceses  or 
jurisdictions,  the  will  must  be  proved,  or  administration 
taken  out,  in  the  prerogative  or  metropolitan  couic  of  th» 
province  in  whichj  the  deceased  died,  by  way  of  special 
prerogative  ;  and  every  probate  or  administranon..  not  so 
granted,  is  declared  void.  If  the  bona  Twtabinu  or  in  dif- 
'ferent  dioceses   of   different  provinces,    admirnsudt'ou   must 

{u)  4Bitrn.  Ectl.  La#,  207.  {x)  i  Bl.  C»iP,5oV  ij)  Jbid. 
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be  taken  out  in  the  archicpiscopal  court  of  each  province* 
But  if  lliev  lie  in  cue  diocese  of  each  province,  administra- 
tion may  be  granted  by  the  bisliop  of  each  diocese,  of  such 
bova  ijotabdia,  as  arc  uiihin  his  iurisdiclion  (r). 

15y  the  QSd  canon,  goods  in  different  dioceses,  unless  of 
the  value  of  5/.  shall  not  be  accounted  boua  notubilia. 

B^uds  and  other  specialties  are  bona  notabilia  in  ihe  dio- 
ces.>  where  they  happen  to  be  at  the  time  of  the  death  of  the 
te  lator  or  inlcttate  (r/).  Hut  simple  contract  debts  and  se- 
curities are  such  only  iu  the  diocese  where  the  debtor  then 
resided  (6). 

After  obtalnii^  the  probate,  the  executor  or  administrator 
ijttust  immediately  proceed  to  make  an  inventory  of  all  the 
goods  and  cliaUcls,  whether  in  possession  or  action  of  the  de- 
creased ;  wiilch,  if  yequiicd,  nuiit  be  delivered  to  the  ordi- 
nary upon  oith,  in  the  presence  of  two  credible  witnesses; 
and  to  which,  if  so  delivered,  no  creditor  is  at  liberty  to 
object,  Stat.  21,  Ueu.  8,  c.  5. 

The  executor,  by  virtue  of  the  will  of  the  testator,  and  the 
administrator,  by  viitne  of  his  administration,  are  to  collect 
in  all  the  goods  and  chattels  of  the  deceased,  whether  real  or 
personal,  in  possession,  as  ready  moi^y,  motiey  in  the  fuuds, 
goods,  cattle,  stock  on  farm,  or  iu  trade.  Sic.  or  in  action^ 
as  debts  owing  to  the  deceased,  securities  for  money,  kc. ; 
and  to  that  end  they  have  large  powers  and, interests  con- 
ferred on  them  by  law,  benjg  the  representatives  of  the  de- 
ceased, and  having  the  same  property  in  and  right  to  his 
goods  a.s  'he  deceascil  had  when  living,  and  the  saiuv  remedies 
to  i;«tover  them  (i). 

And  such  goods  and  chattels,  when  recovered  by  the  ex- 
ecutor or  administrator,  will  bo  assets  in  their  iiands  to  make 
them  diargeablc  to  creditors,  legatees,  and  the  kindred  of  the 
decea-ied,  as  far  as  the  value  of  such  goods  and  effects  ex* 
tendii,  according  U)  the  following  rules. 

'V\\o  executor  and  adnnnistiator  must  first  pay  the  debts 
of  the  deceased ;  aud  in  payment  of  these  he  is  bound  to  ob- 
serve the  rules  of  the  law,  v\hLcli  give  a  preference  to  them 
accordingly  as  they  are  ( I iffcreully  secured;  for  otherwise,  in 
cas^  tlicie  Kliould  be  a  dtliciency  of  assets,  and  he  pays  debts 
of  a  lower  degree  hr>t,  he  will  be  obliged  to  answer  thev»e  of  a 
higher  nature  out  of  his  own  estate.     Biit  it  is  to  be  observed, 

U)  4  Inst.  13 J.        {a)  t  Rol.  Abr.  908  (G.J  pi.  4.        (A)  S*1L  37.    Siy. 
ttcjui].         (r>  Williiint'i  Law  of  Wills,  64. 
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that  lh6  payment  of  debts  according  to  their  priority  applies 
only  to  legal  assets,  that  is,  such  effects  of  the  testator  us  can 
he  recovered  at  common  law  (d). 

First  then,  he  must  pay  all  necessary  funeral  charges,  th^ 
cxpeno^s  of  jiroving  the  will,  or  granting  letters  of  administra- 
tion, and  other  necessary  expences  incurred  by  the  execution 
of  his  trust.  In  strictness,  no  funeral  expences  are  allowed 
against  a  creditor  except  for  the  cotfin,  ringing  the  bell,  parson, 
clerk,  and  bearer's  fee  ;  but  not  for  the  pall  or  ornaments  (e). 
But  if  there  are  assets  sufficient,  the  allowance  is  always  re- 
gulated by  the  estate  and  degree  of  tiie  deceased  (J")  2.  He 
must  pay  debts  due  to  the  king,  by  record,  or  specialty;  for 
the  king  by  his  prerogative  shall  be  picferred  before  any 
other  (g).  3.  Such  debts  as  are  by  particular  statutes  to  be 
preferred  to  all  others ;  as  the  forfeitures  for  not  burying  in 
woollen ;  money  due  from  overseers  of  the  poor  for  rates  col- 
lected by  them,  and  not  paid ;  and  money  due  to  the  post- 
office  for  letters.  4.  Debts  of  recoi  d,  as  judgments  (if  pro- 
perly docketed  or  entered  according  to  4  and  5  Ji .  and  M. 
€.  20),  debts  due  under  a  decree  of  a  court  of  equity,  and 
<lebts  due  on  mortgage ;  all  which  tlebts  carry  interest  to  the 
time  of  payment,  as  do  also  debts  on  bond.  .5.  Recognizances 
at  the  common  law ;  statutes  merchants  and  staple,  and  re- 
cognizances in  the  nature  of  statutes  staple,  pursuant  to 
Stat.  23  Hen,  8,  c.  6.  This  must  be  understood  of  recog- 
nizances and  statutes  forfeited,  where  the  recognizances  are 
forfeited,  or  where  tl>ey  are  for  keeping  the  peace,  good  be- 
haviour^  8Lc.  and  the  statutes  are  for  performing,  covenants, 
&c.  (/<).  3.  Debts  due  on  special  contract,  as  for  rent  in 
arrear,  and  debts  due  on  bonds  or  covenants  under  seal.  But 
if  such  bond  be  proved  to  have  been  entered  into  without  any- 
good  or  valuable  consideration,  in  equity  it  will  be  postponed 
to  simple  contract  debts  (i).  8.  Debts  on  simple  contract, 
as  bills  of  exchange,  promissory  not^s,  or* verbal  promise,  aS 
well  where  the  deceased  has  really  promised,  as  where  the 
law  will  imply  that  he  has,  as  for  goods  bought,  6vc  and 
among  these  simple  contract  debts,  wages  due  to  servants  are 
iirst  to  be  paid.     And  lastly,  legacies,  &c.  (k). 

Among  debts  of  equal  degree,  executors  and  administra.. 
tors  are  allowed  to  pay  themselves  their  whole  debt  Iirst  (/), 

(d)  2  Atk.  50.  (c)  Salk.  2,96.  (/)  2  Selw.  N.  P.  8of.  {g}  Z  Inst. 
32.  (h)  2  Selw.  802.  CO  3  F.  VVmi.^z?.  (*)  i  Bl.  Com.  ju. 

^1)  lO  Mod.  496. 
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But  they  are  not  allowed  to  retain  their  own  debt  to  the  pre* 
judice  of  those  of  a  higher  degree.  Neither  can  an  executor 
or  administrator  retain  his  ovsn  debts  in  preference  to  that  of 
his  co-executor  or  co-administmtor,  of  equal  degiee,  but  both 
shall  be  discharged  in  equal  proportion  (m). 

If  no  suit  is  connnenetd  against  an  executor  or  administrator, 
he  may  pay  any  one  creditor  of  equal  degree  his  whole  debt, 
though  be  should  in  consequence  not  have  a  sufticienc)  re- 
mahiing  to  satisfy  the  rest ;  for  till  a  suit  is  connnenced,  ho 
has  no  legal  notice  of  the  debt  (//),  except  debts  due  on 
record,  which  he  is  bound  to  take  notice  of  without  suit  com- 
menced (o).  And  although  executors  and  administrators  are 
requiiedto  pay  debts  according  to  their  priority,  yet  if  they  ha\c 
had  notice  of  debts  due  upon  bond  or  other  specialty,  they  may 
pay  a  simple  contract  debt  before  a  debt  of  specialty  {p). 

j\nd  it  has  been  held  that  even  after  notice,  an  executor 
«r  administrator  may  still  give  a  preference  to  other  creditors 
of  the  same  degree,  by  confessing  a  judgment  to  them  before 
plea  {q).  But  after  a  bill  is  liled  by  a  creditor  for  a  dis- 
covery  of  assets  and  payment  of  his  debt,  the  executor  or 
administrator  njay  pay  another  creditor  of  equal  degree,  and 
a  fortiori  of  a  higher  degree,  without  confessing  a  judg- 
ment (r).  Sir  James  Maiislield  said,  he  wished  it  were  gene- 
rally known  (for  he  believed,  that  lawyers  in  the  courts  of 
law  were  not  aware  of  it)  that  through  the  mediuuj  of  a 
court  of  equity,  the  creditors  of  a  deceased  insolvent  may 
always  be  compelled  to  take  an  e<jual  distribution  of  the  assets. 
It  was  only  necessary  for  a  friendly  bill  to  be  liled  against  thtj 
executor  or  administrator,  to  account ;  after  which  the  chan- 
cellor woidd  enjoin  any  of  his  creditors  from  proceeding  at 
law(.s). 

The  course  of  administration,  or  payment  of  the  debts  ac- 
cording to  their  priority,  applies  only  to  legal  assets  ;  but  as 
natural  equity  requi'es  that  all  the  creditors  slioidd  be  paid 
equally,  when  therefore  the  testator  leaves  his  real  estatt;  to 
trustees  or  to  exectitors,  win)  thus  beconie  trustees  for  the 
payment  of  his  debt?:,  these  are  called  equitable  assets,  be- 
cause a  court  of  equity  will  order  all  the  creditors  to  be  paid 
pari  ptmu,  or  an  equal  share  out  of  this  fund  (t).  Oediloisi, 
\|  whose  demands  aie  barred  at  law  by  the  statue  of  limitations^ 
|l  w  ill  be  let  in  (m), 

'      (m)  3  Bl.Com.  i8.  (•)  Dyer,   3a.     a  1-eon.  60.  (0)  aVcrn.  88. 

(f)  %  B«c.  AWr.  43.         (j)   I  P.  Wim.  195.     Vaugh.   $9.         (r\  3  V.  Wmi. 
401*     (<>  1  Camp.  N.  r.  148.      {t)  I  Bro.  j8.     2  Alk.  30.         {u)  i  Vero.  141. 
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And  even  where  specialty  creditors  have  received  part  of 
their  debts  out  of  the  personal  estate,  a  court  of  equity  will 
restrain  thcin  from  receiving  any  part  of  the  equitable  fund, 
till  all  the  other  creditors  are  paid  an  equal  proportion  of  their 
debts  (r). 

The  personal  estate  is  said  to  be  the  natural  fund  for  the 
payment  of  debts,  yet  it  will  be  exonerated  if  the  testator 
leaves  by  his  M'ill  sufficient  real  property  for  the  payment  of 
his  debts,  provided  it  is  the  manifest  intention  that  the  per- 
sonal estate  shall  be  exonerated,  and  that  the  real  estate  shall 
be  alone  applied  to  that  purpose  (y). 

If  lands  descend  to  the  heir  charged  by  the  testator  with 
his  debts,  they  shall  be  liable  to  all  his  debts,  although  they 
shall  be  considered  as  legal  assets,  and  they  shall  be  paid  ac- 
cording to  their  priority  (z).  The  equity  of  redemption  of 
lands,  mortgaged  in  fee,  is  equitable  assets  ;•  for  the  creditors 
can  have  no  relief  from  it,  but  in  a  court  of  equity  («). 

All  specialty  creditors,  where  the  testator  has  bound  him- 
self and  his  heirs,  have  their  election,  whether  they  will  resort 
to  the  heir,  who  has  lands  by  descent,  or  to  the  executor,  for 
payment  of  their  debts ;  and  although  a  court  of  equity  will 
not  interpose  its  authority,  and  compel  the  specialty  creditors  to 
apply  to  the  heir,  yet  if  they  exhaust  the  personal  fund,  or  leave 
insuthcient  for  the  discharge  of  the  simple  contract  creditors,  it 
•will  enable  these  to  stand  in  the  place  of  the  specialty  cre- 
ditors, and  to  recover  from  the  heir  at  law  the  amount  of  what 
they  have  drawn  out  of  the  personal  fund  (6).  This  is  called 
marshalling  the  assets. 

On  the  principle,  that  the  personal  estate  is  to  be  primarily 
applied  in  discharge  of  the  testator's  debts,  a  mortgage  mad« 
by  the  testator  must  be  discharged  out  of  the  personal  estate, 
piovided  there  is  sufficient  to  pay  the  rest  of  the  creditors  and 
legatees.  But  though  a  mortgage  is  personal  in  its  creation, 
yet  if  it  hjfe  been  contracted  by  another,  and  not  by  the 
testator  or  intestate  himself,  it  is  payable  out  of  the  real 
estate,  for  the  personal  estate  hits  received  no  augmentation 
thereby  (c). 

It  being  the  object  of  a  court  of  equity,  that  ever}'  claimant 
upon  the  assets  of  a  deceased  person  shall  be  satisfied  as  far 
as  such  assets  can,  by  any  arrangement  consistent  with   the 

{x)   3  P.  Wms.  322.  (yy  i  Bro.  C.  C.  462.     2  Ibid.  60.     6  Ves.  Jun. 

5-67.        («)  2  Aik.  290.     I  P.  Wms- 430.         (d)2Atk.  »^0.         (b)iV*t. 
512.        (f)  2  P.  Wms.  464.     2Bro.  C.  C,  loi. 
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Bature  of  the  respective  clnims,  be  applied  in  satisfaction 
thereof;  it  has  been  settled,  that  ^^here  cue  claimant  has  more 
than  one  fund  to  resort  to,  and  another  claimant  only  one, 
the  first  claimant  shalj  resort  to  that  fund  on  which  the  se- 
cond has  no  lien  (d).  And  therefore,  if  a  specialty  creditor, 
vhose  debt  is  a  lien  on  the  real  assets,  has  received  part  of  his 
debts  out  of  the  personal  assets,  he  cannot  receive  out  of  the 
^iqnitable  fund  till  the  simple  contract  creditors  have  been  paid 
a  portion  of  their  debts  equal  to  what  the  personal  estate 
Las  been  exhausted  in  payment  of  the  specialty  creditors  (e). 

^\  hen  the  debts  of  the  deceased  arc  all  discharged,  the  le- 
gacies are  next  to  be  attended  to,  and  are  to  be  paid  by  tlie  ex- 
ecutor or  administrator,  so  far  as  the  effects  which  remain 
after  payment  of  the  debts  will  extend :  but  he  may  not  give 
himself  the  preference  in  this  case,  as  he  may  in  the  case  of 
debts  (y') ;  but  shall  Ijave  an  e^ual  portion  with  the  rest  of 
the  creditors  (g). 

Executors  or  administrators  so  entirely  represent  the  pcr- 
senal  estate  of  the  testator  or  intestate,  that  they  are  liable  te 
the  payiiient  of  all  the  (l<.l)Ls,  covenants,  &c.  of  the  deceased, 
as  far  as  the  assets  which  have  come  to  their  hands  will  extend 
to  pay  (A),  But  it  is  a  principle  of  law,  that  an  executor, 
where  no  default  is  in  him,  shall  not  be  bound  to  pay  more 
for  his  testator  than  his  goods  amount  to  (/). 

Executors  niay  relejvse,  or  take  a  lelease,  before  probate, 
if  they  prove  afterwards  (/c).  lliey  may  commence  an  action, 
but  they  cannot  declare  ju  the  action  before  probate ;  for 
when  they  declare,  they  must  produce  in  court  the  letters  tes- 
tamentary (/;.  They  may  release,  pay,  or  receive  debts,  as- 
sent to  legacies,  demise  lanil,  and  do  many  other  acts  before 
probate  (tn). 

XCach  executor  has  the  entire  controul  of  the  personal  estate 
of  the  testator,  may  release,  or  pay  a  debt,  or  transfer  any 
pa)toftlie  testator's  property,  without  concurrency  of  the  other 
caecut^r  {u).  And  it  seems  that  tlie  same  rule  holds  with  re> 
siit'^Cto  aduun)>trators  (o). 

i'he  goods  of  a  testator,  in  the  possession  of  the  executor, 
«  -runot  l>c  tu(^uu  in  executjoa  of  a  judgmeqt   in  au  action 

(<^  »  Atk.44«.     aVes.  53.        (r)  aAtJc.43ft.     sP.Wmt^ssa.        (f)  % 

Vern. 434.     i  P. 'Vow  25.  (g)  (Jlian.  R«p.  354.  (i>)  i  Inst  109.  a.  b. 

fi)  Wrniw.  Off.  Ex   c.  iz.  (i)  i  Inst.  209.  a.     i  Rol.  Abr.  917  (AJ  pi.  i. 

ft)   t  Kol  Ahr.  297  (A)   p!.   %.         (m)   I  Salic.  299.     Cesh  Dig.   tit.  AHmir. 
JL  9.    »  W.  R.  t«4.    3  T.  R.  12^.         f»)  1  Vc».  2*7,         {»)%  S<lw.  N.  P. 
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brought  against  the  executor  in  his  own  right  (jp).  But  if 
»n  executrix  use  tlie  goods  of  her  testator  as  her  own,  and  af- 
terwards marr\v,  and  ^hen  the  goods  are  treated  as  the  goods 
of  her  husbiivid  :  thej  may  be  taken  in  execution  for  the  hus- 
band's debt  {(j). 

Executors  and  administrators  have  a  joint  interest  in  the 
estate  of  the  deceased.  Hence  ii  there  are  two  or  more  execu* 
tors  or  administrators,  and  one  or  more  of  them  die,  the  admini- 
stration of  the  estate  of  the  deceased  belongs  to  the  survivor 
or  survivo's ;  and  it  seems  that  an  action  may  be  brought  by 
ja  surviving  administrator,  without  procuring  a  new  grant  of 
letters  of  ad'iiinistration  (r).  They  are  entitled  to  the  ^ame 
remedies  for  the  recovery  of  debts  and  duties  due  to  th^i  de- 
ceased, as  he  himself  had  while  living.  But  neither  they  nor 
the  representatives  of  the  deceased  can  maintain  an  action 
against  another  for  any  personal  mjury  done  to  the  deceased ; 
for  it  is  a  maxim  in  law,  that  peisonal  actions  die  with  the 
|)erson  (s). 

But  actions  arising  from  a  breach  of  promise,  or  the  like, 
and  which  have  abated  by  the  testator's  death,  may  be  re- 
sumed by  or  against  his  executors  or  administrators;  for 
actions  of  this  kind  are  actions  against  the  property  of  the  de- 
ceased, and  descend  to  his  representatives  (^). 

So  by  Stat.  32  Hen.  8,  c.  37,  they  may  sue  for  rent  in 
arrear,  and  due  to  the  deceased  in  his  lifetime,  either  in  his 
own  right  or  that  of  his  wife;  and  may  also  distrain  the 
lands,  &c.  charged  with  the  payment  of  such  rent,  while 
they  continue  in  the  possession  of  the  tenant,  or  any  person 
claiming  under  hiin  by  purchase,  gift,  or  descent,  in  the 
same  manaer  as  the  testator  might  have  done  during  his 
life. 

And  by  stat.  11  Geo.  Q,  c.  19,  s.  15,  the  executor  or  ad- 
mmistrator  of  a  tenant  for  life,  on  whose  death  any  lease  of 
lands,  &,c.  determined,  shall,  in  an  action  on  the  case,  re- 
cover, from  the  under  tenant,  a  proportion  of  the  rent  re- 
served, according  to  the  time  such  tenant  for  life  lived  of  the 
last  year,  or  quarter  of  a  year,  or  other  time  in  which  the 
•aid  rent  was  growing  due  ;  and  if  he  died  on  the  day  oiw. 
which  the  same  was  payable,  they  shall  recover  the  whole 
rent. 

(/>)  4T.  R.  621.  (?)  I  Bos.  and  Pul.  293.  (r)  3  Atk,  51a.  »  Vcrii. 
514.        (1)^00.89.    '    '^0  a  BJ- Com.  302.    Cro,  Jacfifij. 
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An  acting  executor  haviug  once  received,  and  fully  haJijuder 
his  coniroul,  assets  of  the  testator  applicable  to  the  payment 
of  a  debt,  is  responsible  for  tlie  application  thereof  to  that 
j>urp()se;  and  such  application  havhig  been  disappointed  by 
the  miscouduct  of  his  co-executor,  whom  he  employed  to 
make  the  payment  in  question,  he  is  liable  for  the  consequencts 
of  such  misconduct,  as  much  as  if  the  misapplication  had  beta 
made  by  any  other  agent  of  a  less  accredited  and  inferior  de- 
scription (//). 

By  Stat.  29  ^ar.  2,  c.  S,  s.  4,  no  action  shall  be  brought  to> 
clijxrge  any  executor  or  administrator  upon  any  special  promise, 
t«)  answer  damages  out  of  his  own  estate,  unless  the  agree- 
ment \x\Mi\\  which  such  action  shall  be  brought,  or  some  me- 
morandum or  note  thereof,  shall  be  in  writing,  and  signed  by 
the  jwrty  to  be  charged  therewith,  or  some  other  person  there* 
unto  by  hiui  lawfully  authorised. 

And  the  promise,  as  well  as  a  sulficient  consideration  to  sup- 
port it,  must  be  expressed  in  such  wiilten  memorandum  or 
.note  {x). 

While  an  executor  is  passive,  he  is  chaigeable  only  in  re- 
spect of  the  assets;  but  if  he  promises  to  pay  a  debt  of  the 
testator  at  a  future  day,  he  thereby  makes  it  his  own  debt,  and 
must  be  satisfied  out  of  his  own  estate  {if), 
■  All  eperale  debts  mentioned  in  the  inventory  shall  be  deemed 
aiseis  in  the  executor's  hands;  but  the  executor  may  discharge 
.-liim^ielf  by  showing  a  demand  and  refusal  of  them  (z). 

Where  a  defendant  bindsMrnn«iclf  as  adminiHtralur  to  abide 
»u  award  touching  matters  in  dispute  between  his  intestate  and 
anotJicr,  and  the  arbitrator  awards^  that  the  defendant  as  admi- 
nu'ttratoi^ shall  pay  a  certain  sum,  it  operates  as  an  admission 
of  assets  l)etween  these  parties,  and  the  defendant  caiuiot  plead 
phm  tidininislrnvit  to  an  action  of  dubt  on  tlie  biMul  (a). 

iJut  mere  submission  to  arbitration  is  not  of  itself  an  a(i- 
mis^on  of  assess,  unless  the  arbUrator  orders  the  admiui- 
■Dtiator  to  pay  the  amousit  of  the  d<niund  ascertained  on  the 
reference  {O). 

Shoyld  die  executor  or  administrjjtor  llnd  the  assets  of  the 
idereae<'d  very  much  incumbered  with  debts,  so  as  to  render  it 
iiusufc  for  him  to  a«lniinister  them  of  his  own  discretion,  he 
niMV  apply  to  a  court  of  equity  to  have  th«HU  arnuiged  accord- 
ing to  their  real  priority  (r). 

•"    {v\  .7  E«t.  246.  (x)  7  T,  R.  350.  n.     5  East'*  R.  10.        (jr)  Yelr.  ij. 

/»)  I  Sdlt.  J90.        («)  I  T.  R.  C^i.        (*)  5  T,  R.  6.         {c)  I  Vttu.  37. 
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If  the  property  of  the  deceased  is  lost,  or  has  hecoine  irre- 
coverable through  the  wilful  negligence-  of  the  executor  or 
aduiinistrator,  such  executor  or  administrator  will  be  liable  to 
make  it  good,  unless  it  appear  that  he  took  all  reasonable  care 
to  prevent  such  loss  or  defalcation  {d). 

Special  bail  is  not  required  of  executors  or  administrators, 
in  any  action  brought  against  them  for  the  debt  of  the  de- 
ceased, except  where  they  have  wasted  the  goods  of  the  de- 
<;eased.     Nor  shall  costs  be  had  against  them  (t). 


CHAt>.  xvr. 

Of  Infants, 

THOUGH  a  person  is  stiled  in  law  an  infant  till  he  attains 
^le  age  of  twenty-one  years,  which  is  termed  his  full  age,  yet 
there  are  many  actions  which  he  may  df>  before  that  age,  and 
for  which  various  terms  and  ages  are  appointed.  Thus  a  male 
at  twelve  years  old  may  take  the  oath  of  allegiance ;  at  four- 
teen he  is  at  years  of  discretion,  and  therefore  may  disagree  or 
assent  to  marriage;  may  choose  a  guardian;  and  if  his  discre- 
tion be  actually  proved,  may  make  his  testament  of  his  personal 
estate;  at  seventeen  maybe  an  executor;  and  at  twenty-one 
is  at  his  own  disposal,  and  may  alien  his  lands,  goods,  and 
chattels.  A  female  also  at  seven  years  of  age  may  be  be- 
trothed or  giveji  in  marriage  ;  at  nine  is  entitled  to  dower ;  at 
twelve  is  at  years  of  maturity,  and  therefore  may  consent  or 
disagree  to  marriage;  and  if  proved  to  have  sufficient  discre- 
tion, may  bequeath  her  personal  estate ;  at  fourteen,  is  at  years 
of  legal  discretion,  and  may  choose  a  guardian ;  at  seventeen 
may  be  executrix;  and  at  twenty-one  may  dispose^  of  herself 
and  her  lands :  so  that  the  full  age  in  male  or  female  is  twenty- 
one  years,  which  age  is  completed  on  the  day  preceding  the 
annivcrsaiy  of  a  person's  birth  0).  If,  therefore,  one  is  born 
on  the  first  of  January,  he  is  not  of  age  to  do  any  legal  act  on 
the  morning  of  the  last  day  of  December,  though  he  may  not 
have  lived  twenty-one  years  by  nearly  forty-eight  hours  [g). 

But  though  the  age  of  consent  to  a  marriage  in  an  infant 
male  is  fourteen,  and  in  a  female  twelve,  yet  they  may  marry 

(</)  z  Pro,  C.  C.  III.     3  Ibid.  565.  (e)  Cro.  Eliz.  503.     3  Salfc.  \6^., 

(f)  Salk,  44.  625.    Ld.  Raym,  480.  1096.     i  Bro.  P.  C.  467.  (g)  i  Bl.       / 

Com, 
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before,  and  if  they  agree  thereto  when  they  attain  these  agfes, 
fhc  mamage  is  good;  but  they  cannot  disagree  before  then. 
And  if  one  of  them  be  above  the  age  of  consent,  and  the 
other  under  such  age,  the  party  so  above  the  age  may  as  well 
4]isagree  as  the  other;  for  both  must  be  bound  or  neither  (A). 

Infants  have  various  privileges  and  various  disabilities;  but 
their  very  disabilities  are  privileges,  in  order  to  secure  them 
from  hurting  themselves  by  their  own  improvident  acts.  An 
infant  cannot  be  sued  but  u\)dcr  the  prutcclion,  and  joining  the 
name  of  his  guardian,  for  lie  is  to  defend  him  against  all  at- 
tacks, as  well  by  law  as  otherwise ;  but  his  guardian,  or  pro' 
chcin  ami/t  as  before-mentioned.  In  criminal  cases,  an  infant 
of  the  age  of  fourteen  years  ma)-  be  capitally  punished  for  any 
capital  otfence  (j*)»  but  under  the  age  of  seven  he  cannot.  The 
period  between  seven  and  fourteen  is  subject  to  great  uncer- 
tainty; for  the  infant  shall,  generally  speaking,  be  judged 
prima  facie  innocent;  yet  if  he  was  doli  capfix,  and  could 
discern  between  good  and  evil,  at  the  time  of  the  oti'ence  com- 
mitted, he  may  be  convicted  and  undergo  judgment  and  exe- 
cution of  death,  though  he  has  not  attained  to  years  of  puberty 
or  discretion  (A).  And  Sir  Matlliew  Hale  gives  two  instances, 
one  of  a  girl  of  thirteen,  who  was  burned  for  killing  her  mis- 
tress; another  of  a  boy  still  younger,  that  had  killed  his  com- 
panion, and  hid  himself,  who  was  hanged;  for  it  appeared  by 
his  hiding  that  he  knew  he  had  done  wrong,  and  could  discern 
between  good  and  evil ;  and  in  such  cases  the  maxim  of  law 
is,  that  mulitia  mjplet  atatem.  So  also  in  much  more  mo- 
dern times,  a  boy  of  ten  years  old,  who  was  guilty  of  a  heinous 
murder,  was  held  a  proper  subject  for  capital  punishment  by 
the  opinion  of  all  the  judges  (/). 

With  respect  to  estates  and  civil  property,  an  infant  has 
many  privileges,  which  will  be  better  understood  when  wo 
come  to  treat  more  particularly  of  thes«  matters ;  but  this  may 
be  said  in  geneial,  that  an  infant  shall  lose  nothing  by  non 
claim  or  neglect  of  demanding  his  right;  nor  shall  any  other 
laches  or  negligence  be  imputed  to  an  infant,  except  in  some 
very  particular  cases,  viz.  m  case  of  a  tine,  where  the  tinu? 
begins  in  the  life  of  the  ancestor;  or  of  an  appeal  of  dcatU 
of  his  ai>cc3tor,  where  he  briugs  not  his  appeal  within  a  year 
and  a  day,  &c.  (m). 

(b)  Co.  Lit.  33,  ^%.     1  Rol.  Abr.  140.     3  Imt.  %%.  (i)  i  Hate,  P.  C. 

»5.  (k)  Hale,  2«.  (I)  FotUr's  Crown  Uwt  {m)  i  Jnjt,  a^t, 

380.    Wood's  ln»t.  13. 
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It  is  generally  true,  that  an  infant  can  neither  alien  his  lands, 
nor  do  any  legal  act,  nor  make  a  deed,  nor  indeed  any  manner 
of  contract  that  will  bind  him.  But  still  to  all  these  ruh^s  there 
some  exceptions.  And  first,  it  is  true  that  infants  cannot  aliea 
their  estates ;  but  infant  trustees  or  mortgagees  are  enabled  to 
convey,  under  the  direction  of  the  court  of  chan<;;ery  or  exche- 
quer, or  other  courts  of  equity,  the  estates  they  hold  in  trust 
or  mortgage,  to  such  persons  as  the  court  shall  appoint.  7  jiim. 
c.  19;  4  Geo.  3,  c.  16".  Also  it  is  generally  true,  that  an  in- 
fant can  do  no  legal  act;  yet  an  infant,  who  has  an  advowsou, 
may  present  to  the  benefice  when  it  becomes  void  (//).  For 
the  law  in  this  case  dispenses  with  one  rule,  in  order  to  main- 
tain others  of  far  greater  consequence  :  it  permits  an  infant 
to  present  a  clerk  (who,  if  unlit,  may  be  rejected  by  iIjg 
bishop)  rather  than  either  suffer  the  church  to  be  unserved  till 
he  comes  of  age,  or  permit  the  infant  to  be  debarred  of  his 
right  by  lapse  to  the  bishop.  An  infont  may  also  purchase 
lands,  but  his  purchase  is  incomplete;  for  when  he  comes  of 
age  he  may  either  agree  or  disagree  to  it,  as  he  thinks  proper, 
without  alleging  any  reason ;  and  so  may  his  heirs  after  him, 
if  he  dies  without  having  completed  his  agreement  (0).  It  is- 
farther  generally  true,  that  an  infant,  under  twenty-one,  can 
make  no  deed  but  what  is  afterwaids  voidable ;  yet  in  some 
cases  he  may  bind  himself  by  deed  indented  or  indentures  for 
seven  years  (p);  and  he  may  by  deed  or  will  appoint  a  guardiau 
to  his  children,  if  he  has  any.   12  Car.  2,  c.  24. 

As  to  contracts  for  necessaries  made  by  Infants,  it  is  to  ob- 
served (strictly  speaking),  that  all  contracts  made  by  infants 
are  either  void  or  voidable,  because  a  contract  is  the  act  of  the 
understanding,  which,  during  their  state  of  infancy,  they  are 
presumed  to  want;  yet  civil  societies  have  so  far  supplied  that 
defect,  and  taken  care  of  them,  as  to  allow  them  to  contract 
for  their  benefit  and  advantage,  with  power  in  most  cases,  to 
recede  from  and  vacate  it  w  hen  it  may  prove  prejudicial  to 
them ;  but  in  this  contract  for  necessaries  they  are  absolutely 
bound,  and  this  likewise  in  benignity  to  infants  (y). 

Therefore  it  is  clearly  agreed,  that  an  infant  may  bind  him- 
jrelf  to  pay  for  his  necessary  meat,  drink,  apparel,  physic,  and 
other  necessaries,  as  likewise  for  his  good  teaching  and  in- 
struction (r).  7^his  binding  means  by  parol;  for  as  an  infant 
is  not  bound  by  any  bond,  note,  or  bill,  wiiich  he  may  give, 

Qt)  €o.  lit.  I7Z.  (e)  Ibid,  z,  (p)  5  Eliz.  c.  4.    43  Eliz.  c.  2» 

Cro.  Cue.  179.  (q)  10  Hen.  6,  c.  14.     *?  £dw.  4»  c.  t,  i  Rol.  Alir.'' 

?»»•  if)  QA'M^-  IJftu  <» 
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even  for  necessaries,  the  law  implies  a  promise  by  the  infant 
lor  payment  for  the  necessaries  furnished  for  his  maintenance, 
where  no  promise  has  bctn  made.  With  respect  to  schooling, 
tic.  the  infant  is  bound  in  cases  only  uhere  the  credit  was  bomi 
Jide  j^iven  to  him  (s).  In  al!  cases,  however,  where  llie  infant 
1%  sitl>  potcitnte  parentis,  an4  is  living  in  tlie  same  house  with 
his  parents,  he  will  not  then  be  liable  even  for  necessaries  (0- 

It  must  also  appear  that  the  tilings  were  actually  necessary, 
and  of  reasonable  prices,  and  suitable  to  the  infant's  degree 
and  estate,  which  regularly  must  be  left  to  the  jury ;  but  if 
the  jury  fmd  that  the  things  were  necessaries,  and  of  reason- 
able price,  it  shall  be  presumed  that  they  had  evidence  for 
what  they  thus  fmd;  and  they  need  not  iind  particularly  what 
the  necessaries  were,  nor  of  what  price  each  thing  was:  also 
if  the  plaintiff  declares  for  other  things  as  well  as  necessaries, 
or  alleges  too  !«igh  a  price  for  those  things  that  are  necessary, 
the  jury  may  proportion  their  damages  according  to  their  in- 
trinsic value  (//). 

An  infant  is  not  chargeable  on  a  contract  for  goods  supplied 
for  the  purpose  of  carrying  on  trade,  thereby  he  derives  a 
support  (i).  Neither  is  an  infant  liable  for  money  which  he 
borrows  to  lay  out  for  necessaries,  though  he  actually  does  lay 
itout  for  ncci?«saries;  for  it  is  upon  th'e  lending  that  the  con- 
tract must  arise,  and  after  that  time  there  could  be  no  contract 
raised  to  bind  the  infant,  because  after  that  he  might  waste 
tlie  money :  and  the  infant's  applying  it  afterwards  for  neces- 
farics  will  not,  by  matter  ex  post  facto,  entitle  the  plaintiff  to 
au  action.  In  such  cast  the  only  way  for  tlie  lender  to  have 
a  claim  uu  >n  the  infant,  is  either  to  lay  out  the  money  lent 
himself,  oi  to  see  that  it  is  laid  out  in  necessaries  (//).  But 
though  the  infant  is  not  liable  at  law,  he  is  in  equity;  and  the 
lender  of  the  money  stands  in  the  place  of  tlie  creditor  for 
necesisaries  (z),  '  " 

Necessaries  for  an  infant's  wife  are  necessaries  for  him,  but 
if  provided  lur  the  marriage  he  is  not  chargeable,  though  she 
uses  them  aftei  {a).  So  an  inf..ut  is  liable  for  the  nursing  of 
his  child. 

Debts  contracted  during  infancy,  form,  however,  a  good 
consideration  to  sii;  port  a  promise  made  to  pay  them  when  a 

person  is  of  full  age  (6).     ^\nd  where  the  defendant  pleads 

,  ,  <■  ■•    '  .  •'::•,'  .fud    /u;  .    .    .     ; . 

(i)  Alleyn,  94.  (r)  4  Bl.  Rep.  1^25.  {m)  Cro.  Jac.  360.     2  Rol. 

■  Rep.  144«     P^lm.  <(6t.     1  Leon.  114,  (g)  1  RoL  Ahr.  729.     Cro.  Jac. 

494-  />;«  J^tk-mt*  3*6.  ;  5  MoJ.  36S.  (a)  1  P.  Wm».  558. 

(tf)-9tr.  168.  ^^^zLef.  144.    3iUo»»ls<    4  Emi'i  R..76. 
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infancy^  and  the  plaintiff  replies  that  the  defendant  confirmed 
the  promise  or  contract  when  he  was  of  age,  the  plaintiff"  need 
only  piove  the  promise,  and  the  defendant  must  discharge 
liimself  by  proof  of  the  infancy  (c). 

Though  a  promise  by  an  infant  will  not  bind  him  unless  for 
necessaries,  yet  he  shall  take  advantage  of  any  promise  mad« 
to  him,  though  the  consideration  was  his  promise  when  an  m- 
fant.  And  an  infant  plaintiff  lias  been  allowed  to  recovxif  o!\ 
uiutual  promises  of  marriage  {d). 

Infants  are  still  a  farther  object  of  the  care  of  the  laws. 
An  infant  unborn,  or  according  to  the  legal  expression,  en  ventre 
sa  mere,  is  supposed  in  law  to  be  boi  n  for  many  purposes.  It 
is  capable  of  having  a  legacy,  or  a  surrender  of  a  copyhold 
estate  made  to  it.  It  may  have  a  guardian  assigned  to  it,  and 
it  is  enabled  to  have  an  estate  limited  to  its  use,  and  to  takte 
afterwards  by  such  limitations,  as  if  it  were  then  actually  born. 
It  may  have  a  distributive  share  of  intestate  property,  evea 
with  the  half  blood  (c);  it  is  capable  of  taking  a  devise  of 
land  (J) ;  it  takes  under  a  marriage  settlement,  a  provisioa 
made  for  children  living  at  the  death  of  the  father  (g) .  Aud 
it  has  lately  been  decided,  that  a  marriage  and  the  birth  of  a 
posthumous  child  amount  to  a  revocation  of  a  will  executed 
previous  to  the  nnirriage  (It).  ■  So  in  executory  devises  it  is 
considered  as  a  life  in  being  (i).  It  takes  land  by  descent, 
though,  in  that  case,  the  presumptive  heir  may  enter  and  re- 
ceive the  profits  for  his  own  use  till  the  birth  of  the  child  (Ji). 


CHAP.  XVII, 

Of  Trustees. 

TRUSTEES  not  having  the  whole  power,  and  being 
obliged  to  join  in  receipts,  one  is  not  chargeable  for  money 
received  by  the  other.  In  the  case  of  executors,  according  to 
the  old  law,  it  was  otherwise  (/).  But  by  a  modern  decisiou 
the  rule  respecting  an  executor's  liability  for  the  misapplica- 
tion by  his  co-executor  of  money  for  which  their  joint  receipt 
had  been  given,  has  been  in  some  degree  relaxed  (w). 

(c)  1  T.  R.  648.  (JJ  Str.  937.  (0  rVes.  8i.  (/)  z  Atfc. 

tJ7.     i-Freem.  244,  293.       ,  <|:)  X  Ves.  85.  (i)  5  T.  R.49. 

ri;7T.  R.  100.  C*)  3  Wys.  526.  (/)  iS»lk.  318.    zVcm.  515- 

(m)  7  Ves,  Ju«.  197*     ■  •''*•■■' 

But 
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But  where  trustees  so  join  in  a  receipt  that  it  cannot  be 
distinguished  what  was  received  by  one,  and  what  by  tlie  other, 
tliere  they  shall  both  be  charged  with  the  whole.  So  where 
CMie  trustee  having  received  the  trust  money,  handed  it  over 
to  his  companion,  he  was  charged ;  for  where  by  anj^  act,  or 
by  any  a;^reenH;nt  of  the  trustee,  money  gets  into  the  hands  of 
his  companion,  whetlier  a  trustee  or  co-executor,  they  shall 
both  be  ans*verable.  Also  if  a  trustee  be  privy  to  the  em- 
bezzlement of  the  trust  fund  by  his  companion,  he  sliall  be 
cliargcd  with  the  amount  (//). 

]t  seems  now  to  be  settled,  notwithstanding  some  old  deter- 
minations to  the  contrary,  that  a  trustee  or  executor  is  charge- 
able in  equity  with  interest  on  the  trust  fund  in  his  hands, 
whercvt-r  it  appears  he  has  made  interest;  and  not  only  so, 
but  if  it  appears  that  he  has  employed  the  trust  money  ia 
trade,  whence  he  has  derived  profits  beyond  the  rate  of  inte- 
rest, he  shall  account  for  the  whole  of  such  profits:  and  still 
fartlier,  if  a  trustee,  or  executor  retains  money  in  his  hancb 
for  any  length  of  time,  which  he  might,  by  application  to  the 
court,  or  by  vesting  in  the  funds,  have  made  productive,  he 
^all  be  charged  with  interest  thereon  (o). 

A  trustee  is  not  entitled  to  any  allowance  for  his  trouble  in 
the  trust,  but  he  will  be  paid  his  costs  in  case  of  an  un- 
founded suit  against  him  (7^) 

A  trustee  robbed  by  his  own  servant  shall  be  dischargeil  of 
it  on  account.  But  great  negligence  in  collecting  in  the  debts 
under  the  trust  deed  may  charge  him  with  more  than  lie  ha^ 
received  iu  the  trust  (y). 


CHAP.  XVIII. 

Of  Partners. 

MERCANTILE  associations  arc  either  pubFic  or  private. 
In  both  cases  the  individual  partners  arc  liable  for  the  df  hts 
of  the  joint  trade  without  limitation,  imlcss  when  incorporated 
by  roval  charter  or  act  of  parliament ;  and  then  the  members 
arc  liable  for  their  respective  shares  or  interest  in  the  joint 
stock. 

(n)  Fanb.  Treat.  "E^,  vol.  1,  c.  7,  t.  5,  in  not.  C»)  Ibid.  t.  (,  ia  not. 

ff)  Ibid.  s.  3.  ia  ttou  (f )  »  Cb.  Ca.  s,    x  Yem,  144* 

If 
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If  a  person  suffers  lils  name  to  be  used  in  a  business,  and 
hokli  himself  out  as  a  partner,  he  is  to  be  so  considered,  what- 
ever may  be  the  agreement  between  him  and  the  other  part- 
ners, and  although  it  was  not  known  at  the  time  of  the  deal- 
ing that  t)e  was  a  partner,  or  that  his  name  was  used  (;•). 

And  the  law  is  the  same  with  respect  to  dormant  or  sleep- 
ing partners,  who,  when  discovered,  are  liable  to  the  partner- 
ship debts,  because  were  they  noi  liable,  they  would  receive 
usurious  interest  (.s). 

As  to  the  interest  which  partners  have  by  law  in  the  goods 
or  capital  which  they  contribute  at  the  commencement  of  the 
partnership,  or  acquire  in  the  course  of  trade,  it  is  held  by  the 
legem  mercatoriam  that  the  partners  have  all  the  same  species 
of  interest  in  the  stock  in  trade ;  and  that  after  an  agreement 
executed  between  the  parties,  the  stock  and  effects  which  are 
put  into  partnership  become  common  to  all  the  partners;  al- 
though they  remain  in  possession  of  that  partner  who  was  the 
owner  of  them  before  the  partnership  commenced  (t). 

And  this  community  of  interest  extends  not  only  to  such 
partnership  stock  as  may  be  brought  into  trade  at  the  time  of 
entering  into  partnership,  but  to  all  such  as  may  at  any  time 
arise  in  the  course  of  the  partnership  dealings.  But  to  what- 
ever share  a  partner  may  be  entitled,  he  has  no  exclusive  right 
to  it  until  a  balance  of  accounts  be  struck  between  him  and 
his  copartners  [u). 

As  to  the  controul  of  partners  over  partnership  property, 
it  depends  upon  the  articles  of  partnership.  But  if  there  has 
been  no  express  stipulation  between  them,  the  majority  must 
decide-as  to  the  disposition  and  management  of  the  partnership 
concerns  (j). 

Of  the  power  of  transferring  partnership  property,  it  is 
to  be  observed,  that  where  there  is  any  chattel,  house,  or 
real  estate,  held  for  the  purposes  of  partnership  business,  no 
partner  can  dispose  of  more  than  his  own  sliare  in  them.  But 
with  regard  to  all  effects  contributed,  manufactured,  or  pur- 
chased to  be  sold  for  the  benefit  of  the  partners,  each  partner 
in  the  course  of  trade  has  an  absolute  right  to  dispose  of  the 
w  hole ;  and  such  sale  is  valid  oil  the  part  of  the  vendee,  if 
transacted  without  collusion  {y). 

^  (r)  Younge  v.  Axtell  and  another,  at  Guildhall  Sittings  after  Hil.  24  Geo.  3. 

(si  Doug.  371.         Ct)  Co.  Lit.  182.     Domat.  b.  1,  tit.  8,  s.  3.  («)  i  Ves. 

24Z.     Cowp.  449.     IWd.  471.          (xj  Beawe'i  Lex  Merc,  53.  (j;)  Wat. 
fon  TOParCnershjp,  91. 
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A  secret  act  of  bankruptcy  bv  one  partner  docs  not  (ak«! 
away  the  power  of  the  otiiers  to  dispose  bona  Jiilc  of  the  good* 
which  belonged  to  them  (2). 

A  promise  or  undertaking  to  one  of  several  partners  in  the 
course  of  business  is  construed  by  law  to  be  made  tb  ail  of 
them,  and  all  are  entitled  to  take  advantasre  of  it  («). 

But  though  contracts  in  the  course  of  business  with  part  of 
a  firm  are  considered  as  for  the  benelit  of  all  the  menibt  rs 
composing  it,  yet  there  is  no  transmission  of  rii^hts  to  succes- 
sion in  a  mercantile  house,  and  ail  running  agreements  with  a 
parnership  cease  when  any  change  lakes  place  by  death,  the 
retiring  of  one  partner,  (»r  the  admission  of  another  in  the 
set  of  partnei's  existing  at  the  time  when  the  agreements  were 
concluded  {b). 

If  a  contract  is  entered  into  by  one  partner  in  contravention 
of  the  laws  of  this  country,  without  the  privity  or  personal 
participation  of  his  co  partners ;  as  if  goods  are  packed  by  him 
in  a  particular  manner  for  the  purpose  of  smuggling  ;  neither 
the  person  entering  into  such  illicit  contract  nor  his  co-partners 
can  recover  on  it.  And  it  makes  no  difference  if  the  pai  ty 
\i  ho  made  the  contract  lives  abroad,  if  his  co-partners  reside 
in  England  (c). 

Each  partner  is  not  only  entitled  to  his  proportion  of  the 
partnership  estate,  according  to  express  agreement  or  what  he 
originally  contributed,  but  he  has' hen  upon  it  for  any  sums  of 
money  advanced  by  him  to,  or  owing  to  him  from,  the  part- 
nership.    And  this  extends  even  to  property  in  ships  (c^). 

If  one  partner  pays  a  debt  arising  out  of  a  legal  contn  ct, 
for  which  the  partnership  was  liable,  he  has  an  action  against 
the  others  for  a  contribution.  But  if  partners  should  be  en- 
gaged in  any  thing  malum  in  se,  one  of  them  could  not  acquire 
a  right  of  action  by  paying  a  sum  of  money  whuh  thev  had 
jointly  promi<«ed  to  a  third  person  in  the  course  of  their  ira* 
moral  iransactiius. 

A  distinction,  however,  has  been  taken  between  a  debt 
arising  out  of  a  proinl^ted  transaction  paid  by  one  parlner 
with  or  without  the  consent  of  the  other. 

When  the  contract  is  Hot.morally  bad,  its  illegality  arising 
only  from  its  being  pjolnbucd  by  a  positive  staiate,  it  has-been 
held,  that  a  debt  paid  by  one  paruicr  rcith   the  consent  and 

(m)  Cowp.  44J,.  ^a)  Wifson  on  pArracrship,   m-  (*)  i  BL 

Rrp.  934.    3  Wfc».  5ji:   ^  T.  R.  154.         (cj  3  T.  R.  454.         ('0  »  Veu 
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direction  of  the  other,  is  recoverable  in  an  actiou  for  money 
paid  to  the  other's  use.  Accordingly,  two  persons  having  en- 
gaged in  a  stockjobbing  transaction,  and  incurred  losses,  one 
of  them,  «ho  had  repaid  the  broker  employed,  the  whole  dif- 
ferences with  the  privity  and  consent  of  the  other,  was,  not- 
withstanding the  statute  7  Geo,  2,  allowed  to  recover  a  moiety 
from  his  co-partner  in  such  transaction  (e). 

We  have  already  seen,  that  the  act  of  one  partner  binds  the 
rest,  their  liability  arising  from  their  being  considered  as  mu- 
tually present  at  and  sanctionuig  the  proceedings  they  singly 
enter  into  in  the  course  of  trade  [f).  And  this  responsibi- 
lity of  partners  for  the  acts  of  each  other  in  the  course  of 
trade  cannot  be  limited  by  any  agreements,  covenants,  or  pro- 
visos, in  the  articles  by  which  the  partnerships  are  consti- 
tuted (g). 

But  though  the  act  of  one  partner  binds  the  others,  yet  if 
they  can  show  a  disclaimer,  they  will  be  relieved  from  such 
responsibility.  And  it  should  seem,  that  even  during  the  sub- 
sistence of  the  partnership,  and  in  the  established  course  of 
trade,  one  partner  may  to  a  certain  degree  limit  his  responsi- 
bility. If  there  should  be  any  particular  speculation  or  bar- 
gain proposed  which  he  disapproves  of,  by  giving  distinct  no- 
tice to  those  with  whom  his  co-partners  are  about  to  contract, 
that  he  will  not  in  any  manner  be  concerned  in  it,  they  could 
not  have  any  claim  upon  him,  as  proof  of  this  notice  would 
rebut  his  pnmd  facie  liability  (h). 

But  unless  the  debt  relates  to,  and  has  been  contracted  in 
the  course  of,  the  parnership  concerns,  no  joint  liability  arises, 
but  that  partner  only  will  be  bound  who  contracts  it  (/). 

The  power  of  one  partner  to  bii'id  his  co-partners  in  draw- 
ing bills  of  exchange,  indorsing  such  as  are  payable  to  the 
firm,  and  making  and  indorsing  promissory  notes,  has  never 
been  doubted,  if  such  bills,  8cc.  concerned  the  joint  trade  (k). 

But  it  is  otherwise  if  they  concern  the  acceptor  ordy  in  a 
disjoint  interest.  For  if  one  of  several  partners  draws,  ac- 
cepts, or  indorses  a  bill  on  behalf  of  himself  and  co-partners, 
it  will  not  bind  the  others  if  it  concerns  him  only  in  a  distinct 
interest,  and  the  holder  of  the  bill,  at  the  time  he  became  so, 
was  aware  of  that  fact(0. 

If  the  creditor  of  one  of  several  partners  collude  with  him 
to  take  payment  or  security  for  his  undivided  debt  out  of  the 

Cf;3T.R.4i8.             ^/;  I  Salk.  292.  ('^)  Watson  on  Partner. hip, 

334.              (b)  Ibid.  194.              {ij  Vin.  Abr.  v.  i6,  p.  z^Z.              {ij   i  5iai!<. 

ii6.            {/)  aEsp.  N.  P,  C.  523.  '         ^ 
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jwrtnership  funds,  know ing  at  thctimc  that  it  was  Mithout  tRe 
consent  of  the  other  partners,  it  is  fraudulent  anJ  void;  but  if 
taken  bona  fide  without  such  knowledge  at  the  tiuio,  no  .sub- 
sequently acquired  knowledge  of  the  uiisconduct  of  llie  pari- 
uer  in  giviug  such  security  will  prevent  the  holder  from' recover- 
ing against  all  the  partner*  (m). 

But  the  power  of  one  partner  to  bind  the  firm  by  a  neffo- 
ciable  instrument  ceases  with  the  existence  of  the  parlnorship. 
And  therefore  when  the  partn«rship  is  dissolved,  a  power  to 
receive  and  pay  all  debts  due  to  and  from  the  partnership  u  ill 
not  aulh6rize  one  of  the  late  paitiiei-s  to  indorse  a  bill  of  o\- 
change  in  the  napie  of  the  partnership,  though  drawn  by  him 
in  that  name,  and' accepted  by  a  debtor  6f  the  partnership  aftef 
tlie  dissolution  (r/). 

And  in  Abel  v.  Sutton  (o)  it  was  determiued,  that  after  a 
dis-solution  of  a  partnership  one  of  the  |>ersons  who  composed 
the  firm  cannot  put  the  partnership  name  to  a  ncgociablc  se- 
curity so  U8  to  charge  the  others,  even  though  it  existed  prior 
to  the  dissolution  of  the  partiiership,  or  wtre  for  the  purpose 
of,  liquidating  the  partnership  debts,  notwithstanding  such 
partner  may  have  had  authority  to  settle  the  partnership  af- 
fairs. To  render  such  security  negociable  all  the  partners 
piust  join. 

A  partner,  as  such,  cannot  bind  his  co-partner  by  deed. 
For  the  sealing  or  delivering  by  the  party,  or  some  one  ex- 
pressly autliorised  by  him,  are  indisj>ensably  necessary  (/;). 

But  though  one  partner  cannot  biiui  his  co-partnerby.dced, 
he  may,  however,  bar  him  of  a  right  which  they  posses*- 
jointly.  For  when  tl>ere  is  a  promise  to  several  joinlly,  or 
where  there  are  several  joint  obligees  or  covenantees,  a  release 
by  one  binds  all.  However,  in  cases  of  grass  collation  with 
creditors,  relief  woidd  probably  be  granted  in  a  court  of 
equity  {q). 

But  it  will  always  be  considered  in  what  right  a  release  \& 
given  by  a  joint  obligee.  If  he  reUases  all  actions  in  a  rr); f- 
scntativc  capacity,  a  joint  bond  in  his  own  right  is  noi  <l.  - 
charged  (r). 

But  though  partners  arc  thus  in  general  boutul  by  the  con- 
tracts, they  are  not  answerable  for  the  wrongs  of  each  other. 
If  they  all  join  in  one  trespass  or  tort,  of  course  they  all  may 
be  sued,  and  com|>ellcd  to  make  compensation  for  the  injnry 

(m)  7  Eait^sltep.  no.  (n)  i  II«n.  Bl.  Ijj.  (»)  %  E«p.  N  P.  R. 

|o8.  (f)  7  T.  K.  J07.  (i)  Com.  Dij.  &  Bac.  Abr.  lit.  Relea»e, 

(t)  Vent.  35. 
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<liey  have  committed ;  but  this  action  arises  from  their  personal 
.misconduct,  and  HOt  -from  the  relation  of  partnership  which 
subsists  between  them.  With  regard  to  matters  quite  uucon- 
nccted  with  partnership  trade  or  business  there  can  be  no 
.f(UPstion ;  and,  in  general,  acts  or  omissions  ift  the  course  of 
the  partnership  trade  or  business  in  violation  of  law,  will  only 
implicate  those  who  are  guilty  of  them  (s). 

The  rule,  however,  admits  of  exceptions.  Partners,  like 
individuals,  are  responsible  for  the  negligence  of  their  servants ; 
and  if  one  of  the  partners  act,  he  is  considered  in  this  instance 
as  the  servant  of  the  rest.  In  these  cases,  the  tort  is  looked 
upon  as  the  joint  and  several  tort  of  all  the  partners;  so  that, 
they  may  be  proceeded  against  in  a  body,  or  one  may  be  sin- 
gled oui,  and  sued  alone  for  the  whole  of  the  damage  {t). 

Jly  the  death  of  one  of  several  co-partners,  the  partner- 
ship is  dissolved,  unless  there  is  an  express  agreement  for 
(the  transmission  of  an  interest  in  the  business  to  the  deceased 
partnei^'s  family,  or  for  its  continuation  by  his  executors  or 
administrators  {ii).  For,  in  partnership,  no  benefit  of  sur- 
vivorship obtains;  the  representatives  of  the  deceased  part- 
ner are  tenants  in  common  only  with  the  surviving  partner  of 
the  partnership  effects  in  possession  (x). 

The  modes  by  whidi  a  partnership  contract  may  be  dis- 
solved are  various.  Bankruptcy,  death,  outlawry,  and  at- 
tainted for  treason  or  felony  are,  zpso  factOy  a  dissolution  of 
the  contract  ( //) 

Where  the  partnership  is  fom^isd  for  a  single  dealing  or 
transaction.;  as  soon  as  that  is  completed,  the  partnership  is 
at  an  end  of  course.  But  where  a  general  paitnership  is^  en- 
tered into  for  an  unlimited  time,  it  may  be  put  an  end  to  at  any 
time  by  eitlier  of  the  parties ;  so  that  he  acts  bona  Jide. 
Therefore,  if  either  of  the  partners  should  think  proper  to 
relinquish  the  partnership,  he  may  do  so,  provided  he  does 
not  break  off  with  some  sinister  view,  or  ^oes  not  quit  after 
some  pai  ticular  business  is  begun,  or  at  an  unseasonable  time, 
which  might  occasion  Joss  and  :daniage  to  ihe  partner- 
ship (z).  .      ,       ^     • 

A  partnership  may  algo  be  dissolved  by  the  effluxion  or 
<,>xpirdtion  of  the  time  for  which  it  was  originally  consii- 
■tuted.     It  may   be  dissolved  by  the   award   of    arbitrators. 

(j)  Williams'  Compendium  of  the  Laws  of  Trade  and  Commerce,  tit.  Part- 
nership, (f)  Ibid.  (u)  zYes.  33.  \x)  Williams' Compendium  of  the 
Laws  of  Trad*  and  Commerce,  til.  Parlnersliip         (ji)  ibid.        (ss)  Ibid. 

^  The 
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The  gross  misconduct  of  a  partner  will'  inducu  a  court  qf 
equity  to  disannul  Oie  contract.     The  insanity  of  one  of  the 
■^ariaer5>  if  not  of  a  temporary  nature,  will  produce  the  same 
effect  («), 

Where  a  partnership  has  been  constituted  for  any  defuiite 
time,  if  the  bu>iness  should  be  conducted  after  the  expiration 
of  that  period,  without  any  new  arrangement  of  the  concern, 
it  would  probably  be  held,  in  analogy  to  the  law  of  landlord 
and  tenant,  that  the  partnership  continued  under  the  condi- 
tions and  covenants  contained  in  the  original  articles,  with  4 
power  in  either  party  to  put  an  end  to  it  at  pleasure  {h). 

A  partnership  may  be  dissolved  as  between  the  partners 
themselves,  and  still  subsist  between  them  and  the  rest  of  th^ 
■world.  To  free  themselves  from  the  responsibility  they  must 
j^ive  reasonable  notice,  that  they  are  no  longer  partners ;  and 
to  such  as  may  be  considered  to  have  had  this  notice,  they 
will  be  answerable  only  for  their  own  acts  and  agreements. 
JVn  advertisement  in  the  London  Gazette  is  the  most  usual 
and  advisable  method  of  giving  notice  of  a  dissolution  of 
partnership  to  the  public  at  large.  For  unless  this,  or  some- 
thing tantamount  to  it,  be  done,  co-partners  may  continu*^ 
liable  to  each  others  creditors  for  any  length  of  time  after  they 
Lave  ceased  to  have  dealings  together  (c).  Nor  is  notice  in 
the  Gazette  sulHcicnt  in  itself,  unless  an  actual  knowledge  of 
the  dissolution  of  the  partnert>hip  can  be  brought  home  to  the 
creditor.  '1  hus,  when  partners  dissolve  the  partnership,  they 
should,  besides  inserting  an  advertisement  in  the  Gazette,  send 
notice  to  all  persons  with  whom  they  had  dealings  while  ii) 
partnership  {(I). 

W  hen  a  partnership  is  dissolved,  it  frequently  happens,  that 
it  is  only  to  make  some  alteration  in  the  £rm,  after  which  the 
partnership  business  goes  on  na  before.  In  these  cases,  the 
partner  coming  in,  or  retiring,  generally  pays  or  receives  a 
sum  of  money  in  proporticm  to  his  share  in  the  concern.  If 
the  business  is  to  be  given  up,  or  the  partners  cannot  arrive  at 
any  amicable  arrangement,  then  the  partnership  effects  are  all 
to  be  reduced  into  money,  and  the  produce,  together  NMth 
the  other  funds  of  the  house,  rateably  divided  among  the  part- 
ners, lint  before  there  is  any  divideud,  the  partnership  dcbt^ 
must  be  paid ;  and  it  is  oidy  to  his  share  of  the  surplus  tha^ 
any   partner  is    entitled.      Upon  this  principle  it   has  been 

f^)  WiUianu*  Compsndium  of  the  Laws  of  Trade  aad  Commerce,  ti^  ParU 
acrslU^  (£)  Ibid.        (r)  Peake,  M.P.C.  4a.        {d)  Ibid.  154. 

7  hel^, 
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held,  that  if  a  partner,  when  he  retires,  draws  cut  of  the  part- 
nership stock  all  that  he  had  paid  in,  the  hoiif e  being  insol- 
vent at  the  time,  he  will  be  obliged  to  reiund  to  the  creditors 
of  the  other  partners  [e). 

CHAP.  XIX, 

Of  Landlord  and  Tenant. 

THE  estates  in  which  landlords  and  tenants,  as  such,  are 
peculiarly  interested,  are  those  for  life,  for  years,  at  will,  and 
at  sufferance.  ,  ' 

An  estate  for  life  is  where  a  man  has  lands  or  tenements 
to  hold  during  his  own  life,  or  the  life  of  some  other  person, 
or  for  some  uncertain  period,  w  hich,  by  possibility,  may  con- 
tinue for  life  {f). 

A  tenant  for  life  has  a  right  to  the  full  use  and  enjoyment 
of  his  estate,  and  of  all  profits  and  advantages  which  may 
arise  from  it,  such  only  excepted  as  M'ould,  if  taken,  be  na- 
turally prejudicial  to  the  persons  entitled  to  the  premises  iif 
reversion  :  he  may  therefore,  unless  restrained  by  particular 
covenants,  take  sufficient  wood  for  the  necessary  purposes  of 
repairs,  tiring,  and  implements  of  industry.  Jiut  he  is  not 
at  liberty  to  cut  down  timber  trees,  pull  down  houses,  or  com- 
mit other  waste  upon  the  premises  (g). 

If  this  estate  is  determined  by  the  act  of  law,  or  by  any  ca- 
sual or  sudden  determination,  as  by  death,  the  tenant  or  his 
executors,  as  the  case  may  be,  are  entitled  to  the  emblements ;" 
which  are  not  only  corn  and  other  grain  sown,  but  also  roots 
planted,  and  in  general  all  annual,  artificial  profits  of  the 
land.  Fruit-trees,  grass,  and  the  like,  are  not  reckoned  em- 
blements (k).  And  this  privilege  extends  to  his  under  tenant 
or  lessee  (2). 

An  estate  for  years  is  a  contract  or  agreement  between 
the  lessor  (i.  e.  that  is  the  person  making  the  lease),  and  the 
lessee  (th*  person  to  whom  it  is  made),  for  the  possession  and 
profits  of  lands  and  tenements  for  a  certain  rent  and  recompence. 
And  it  is  immaterial  whether  it  be  for  the  complete  term  of  ^ 
jear,  or  for  a  longer  or  shorter  period  (/i). 

(<)  4^Bro.  C.  C.  423.     2  Ves.  Jun.  244.  (/)  Co.  Lit.  41.  b.         {g)  Ibid. 

«3.     4C0.  6}.  a.  (i)j;Co.  J16,    »  Bl.  Com,  122.  (r)  Co  Lit.  55.  a, 

(ij  %  aU  C«aia.  I40v     ■  »  ,« 
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All  persons  may  grant  leases  for  any  terui  less  than  their 
own  respective  interests.  Tenants  in  fee  simple  may  grant 
leases  of  an  absolute,  an  unlimited  estate  for  life  or  years,  or 
otherwise,  at  their  pleasure;  tenants  in  tail,  for  three  kves  or 
one-and- twenty  years ;  tenants  for  life,  by  the  curtesy,  and  in 
dower,  for  their  own  lives,  or  the  life  of  the  person  on  whose 
death  the  estate  is  to  determine ;  husbands  seized  of  land  in 
right  of  their  wives,  for  twenty-one  years  or  three  lives  ;  joint- 
tenant,  tenants  in  common,  and  co-parcenar}-,  for  life  or  years, 
or  at  will ;  executors,  in  right  of  their  testators  and  intestates ; 
ecclesiastical  persons  and  eleemosynary  corporations,  for  three 
lives,  or  t\\  enty-one  years  ;  guardians  of  infants,  for  any  term 
not  extending  beyond  the  inf;nit's  minority  (/). 

There  are  two  instances,  however,  in  m  hich  leases,  though 
made  for  a  larger  term  than  in  the  cases  above  specitied,  will 
not  be  void :  1st.  a  lease  made  by  a  corporation  aggregate, 
which  will  be  valid  as  long  as  the  person  lives  who  was  at 
the  head  of  tlie  corporation  when  it  was  made  (m);  and  2. 
a  lease  by  a  guardian,  which  though  made  to  continue  beyond 
the  infant's  minority,  is  not  absolutely  void,  but  only  voidable 
at  the  option  of  the  infant's  attaining  his  full  a^e  (;/). 

The  persons  who  arc  prohibited  from  grantmg  leases  are  as 
follow :  mortgagors,  otherwise  than  subject  to  the  mortgage, 
unless  with  the  consent  of  the  mortgagee  ;  infants,  so  as  to 
bind  them  when  they  come  of  age ;  married  women,  unless 
the  power  of  making  leases  is  expressly  resened  to  them  on 
their  marriage ;  aliens,  copyholders,  for  a  longer  term  than 
one  year,  unless  by  the  custom  of  the  manor,  or  the  licence 
of  the  loj  d ;  and,  lastly,  a  bailift'  of  a  manor,  unless  a  special 
power  is  given  for  that  purpose  (o). 

W  ith  respect  to  v\hom  leases  may  be  granted,  it  may  be  said 
generally,  that  a  lease  made  to  all  persons  born  within  the  do- 
minions of  the  united  kingdom,  or  naturalized  therein,  is  valid. 
All  leases  granted  to  aliens  ai'e  void  ;  but,  by  the  policy  of 
more  modem  times,  a  lease  of  a  house  or  sliop  to  an  alien 
merchant  h^s  not  been  deemed  invr.lid  {p\ 

By  the  statute  Sf)  Cur.  2,  c.  3,  made  for  the  prevention  of 
frauds,  it  is  enacted,  that  "  all  leases,  estates,  interests,  either 
of  freehold  or  term  of  years,  or  any  uncertain  uitercst  not 
being  customarj'  or  copyhold,  of,  in,  to,  or  out  of  any  mes- 
suages, lands,  tenemcdts,  &c.  not  put  into  writing  and  signed 

(0  Paol's  Law  of  T^nilord  mU  Tensnt.  (at)  Co.  Ut.  45.  a.  (»)  Cro. 
|u.  55.        (0)  Pjuritaw  of  Laaiiiofd  udTciuiit.         (/>)  ibii. 

if 
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by  the  parties  creating  or  making  the  same,  shall  have  the 
force  and  effects  of  estates  at  will  only,  and  shall  not,  either  at 
law,  or  in  equity,  be  taken  to  have  aiiy  greater  effect ;  except 
9uch  as  do  not  exceed  three  years  from  the  making,  where- 
upon the  rent  reserved  slmll  be  at  least  two-thirds  of  tlie  ina- 
proved  value." 

But  under  this  statute,  a  paper  purporting  to  be  only  an 
agreement  for  a  future  lease,  will,  if  it  contains  words  of 
present  contract,  and  it  appears  to  have  been  the  intention 
of  the  parlies  that  it  should  have  the  effect  of  a  lease,  be 
valid  as  such  {q). 

The  commencement  of  a  lease  for  years  may  be  at  any  fu- 
ture period  which  sliall  be  agreed  upon  between  the  parlies  (r). 
j\nd  if  no  time  is  mentioned  in  the  lease  at  which  it  is  to  begin, 
k  will  commence  on  the  day  it  bears  date;  and  if  that  be 
omitted,  on  the  day  it  is  executed  (.s). 

A  lease  may  bear  date  as  far  back  as  the  parties  choose, 
but  not  on  a  day  subsequent  to  its  execution.  It  must  be 
read  by  or  4o  the  parties,  if  required ;  must  be  signed  and 
scaled  by  them,  or  their  agents  properly  authorised;  and 
must  be  delivered  either  by  the  lessor  himself,  or  his  attorney 
lawfully  authorised,  in  the  presence  of  one  or  two  wit- 
nesses {{). 

Tenant  for  years  is,  as  well  as  tenant  for  life,  entitled  to 
sufficient  \\ood  for  repairs  and  firing;  for  making  instruments 
of  husbandry  ;  and  for  hedging  and  fencing  (?/).  But  he  is  not 
entitled  to  emblements ;  unless  the  determination  of  his  estate 
depends  upon  an  uncertainty,  as  when  the  lessor  is  only  te- 
nant for  life.  A  lessee  for  years  may  also  be  empovvered  to 
enter  upon  the  land  to  cut,  and  carry  away  the  produce 
which  uiay  be  growing  upon  the  land  when  his  term  ex- 
pires, where  a  clause  has  been  inserted  in  the  lease  to  that 
effect  {x). 

With  respect  to  running  leases,  that  is  where  leases  are 
granted  for  three,  six,  or  nine  years,  or  seven,  fourteen,  or 
twenty  years,  great  contrariety  of  opinion  prevailed  as  to  their 
duration :  it  has  however  been  determined,  that  they  are  deter- 
minable at  any  of  the  intervening  periods  at  the  option  of 
the  tenant  alone  (y). 

'  (9!  2  BI.R.  973.     1  T.  R.  73  J.     2  Ibii.  739.  (r)  Co.  Lit.  46. 

U)  Ibid.  (f)  Paul's  Law  of  Landlord  and  Teaant;  («)  Co  Lit.  45. 

{*)  Ibid.  56.         (_y)  3  Bos.  and  Ful.  399,  44s, 

-  It 
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^^^Jt>'  It  is  a  general  rule  in  law,  that  \Nhatever  is  fixtd  to  the 
soil,  so  as  to   bfccoiuf,  as  it  were,  a  part  tlieieof,  cannot  be 

1  —  lemoved,  and  will  at  ihe  expiration  of  the  lease  belong  to  the 
K'ssor :  l>i>t  it  has  been  held  ihat  a  tenant  may  remove  what 

'-<'*'^^  ht  has  affixed  juLlilg  ^o"^t:nience  of  his  business,  as  coimters, 
"""Siclves,  cider-niills,  brewing  vessels,  &c.  antf^so  chimney- 
pieces  and  waiHseot  pnt  up  by  himself;  provided  he  does  it 
during  the  contnmance  of  his  lerni ;  tor  after  the  expiratioo 
of  his  tefm  be  cannot  remove  them  without  committing  tres- 

|KtSS  {Z). 

If  a  tenant  covenants  to  pay  rent  during  the  term,  he  will 
l>e  bom)d  to  continue  the  payment  of  it,  though  the  premises 
should  be  destroyed  by  iire  or  other  accident,  and  not  be  re- 
^Kiilt  by  the  lessor  (a). 

bo  if  he  covenants  to  repair,  and  the  premises  are  con- 
sumed by  lightning  or  the  king's  enemies,  he  is  bound  to  re> 
iHiild  h  (6). 

.  By  the  statute  6  ^nn.  c.  31,  no  tenant  will  be  liable  in 
case  of  these  casualties,  unless  Uicre  is  a  special  agreement  to 
tl>ul  effect  between  himself  and  his  landlord. 

T^iough  a  tenant  covenants  to  pay  the  reserved  rent 
^  without  any  deduction  or  abatement  whatever/'  it  has 
leen  delermined,  that  he  may  nevertheless  deduct  and  retaia 
t}ic  land  tax  out  of  bis  rent^  if  such  tax  is  to  be  paid  by  the 
bndlord  (t ). 

As  he  may  likew  ise  ground  rent,  which  be  may  have  paid, 
en  a  demand  from  the  ground  landlord^  and  also  money  ex- 
pended in  repairs  {d  ). 

And  as  a  covenant  extends  only  to  such   things  as  are  m 
lieing  at   the  time  of  the  agreement;  if  a  tenant  covenants 
to  pay  all  taxes,  he  is  bound  to  pay  such  taxes  only  as  wero 
.  ID  being  at  the  time  the  lease  was  made  (e). 

But  under  a  covenant  to  pay  all  the  taxes  except  the  land 
tax,  tlie  landloid  is  only  to  pay  tlie  old  tax,  and  not  the  ad- 
iUtioual  tax  occasioned  by  the  improvement  of  the  estate  (J  ). 

A  covenant  to  repair  and  deliver  up  the  demised  premissa 
at  the  end  of  the  term,  extends  to  erections  made  during  the 
d^inise,  as  well  as  thus^  in  being  at  the  time  of  the  execution 
of  the  lease  (g). 

(»;  1  P.  Wnw.  94.     I  lien.  B!.  158.  (a)  Dyer,  31,  a.     i  X.  R.  jio. 

»  Ibid.  6jo.  3  Bur.  1637.  (4)  IbiJ.  (.-)  E^p.  N.  P.  C.  278.  (</)  4  T-  R-  5^. 
%  Anwf.  57^  (i)  I  Vent.  lij.     2  Lev.  t8,  C/)  ^T-  R-  377o 

Lr)  3  Ley,  164, 

■  MA 
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And  where  a  lessor  covenants  to  repair,  and  neglects  to  do 
It,  it  seems  that  the  lessee  may  repair,  and  deduct  the  ©xpences 
out  of  the  rent  [h). 

Where  a  tenant  covenants  to  keep  a  house  in  repair,  and 
to  leave  it  in  as  good  condition  as  he  found  it,  he  is  not  an* 
swerable  for  the  natural  and  inevitable  decay  of  the  premises-; 
J)ut  he  must  keep  it  wind  apd  water  tight,  so  that  it  does  not 
decay  for  want  of  cover  (?)•  BuLJLh£..jiiflJe.t3  it  to_decayry  >^*-^^ 
jio  i^rtioi>  lif?s  against  himjiU  the  end  of  theJerffiX^)/  \j       <r 

An  estate  for  years  may  be  forfeited  not  only  by  the  cont'* 
mission  of  those  acts,  which  by  the  grant  or  lease  are  ex- 
pressly forbidden  on  pain  of  forfeiture,  but  generally  by  anj 
act  done  by  the  tenant,  which  is  inconsistent  with  the  nature 
of  his  estate,  or  the  impHed  conditions  on  which  it  is  held; 
these  are  principally,  1.  Alienation,  contrary  to  the  law;  as 
where  the  tenant  grants  to  another  a  greater  estate  in  the  pre- 
mises than  he  has  himself;  if  he  commits  felony  \  or  dr)e» 
any  act  in  a  court  of  record,  which  amounts  to  an  express  tif 
virtual  disclaimer  of  his  estate.  2.  By  waste  ;  as  by  pulling 
down  houses  ;  pufFering  buildings  to  decay  for  want  of  neces^ 
^ary  repairs ;  tearing  up  floors,  wainscots,  benches,  doors, 
windows,  walls,  and  whatever  else  is  lixed  to  the  freehold  sa 
as  to  become  a  part  of  it ;  to  convert  one  species  of  land 
<)r  building  into  another,  even  though  it  should  be  improved 
in  value ;  to  diminish  the  number  of  fish  in  a  fish-pond, 
pigeons  in  a  dove-house,  rabbits  in  a  warren,  or  the  li^e,  be- 
low the  stock  necessary  to  be  kept  for  the  purpose  of  breed- 
ing ;  to  cut  down  or  lop  timber-trees,  or  trees  likely  to  be- 
come such,  or  to  hinder  the  growth  or  to  pull  up  filbert-trees 
or  willows ;  to  open  coal-pits,  mines.  Sec.  but  if  they  ar« 
<)pen  at  the  time  that  the  premises  Avere  demised,  it  is  otherwise. 
.3.  By  non  payment  of  rent ;  as  if  the  tenant  shall  be  one  yeai'# 
^ent  in  arrears,  and  shall  desert  the  premises  demised,  leaving 
^he  premises  uncultivated  or  unoccupied,  so  that  no  sufiicient 
xlistress  can  be  had,  two  justices  of  the  peace  (after  notice 
affixed  to  the  premises  fourteen  days  before)  may  give  the  landr 
lord  possession,  and  the  lease  shall  be  void  (/). 

In  all  these  cases  of  forfeiture,  or  othpr  cessation  of  the 
lessee's  estate,  the  lessor  has  the  power  of  re-entry.  But  tliii 
right  may  be  waived  by  any  act  of  the  lessor  indicating  hii 
^tention  of  not  availing  himself  of  his  right ;  as  if  he  accept* 

(i>)  Co.  Lit.  54.  Ld.  Rayin,  420.  1  Anstr.  575.  (»)  i  Esp.  N.  P,  ^.  ayy- 
ifH)  JF.  N.  B,  342.  (^>  Pali's  Law  of  ijandlord  and  Tcaaat, 

rent 
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rent  to  a  time  subsequent  to  the  forfeiture,  as  rent  under  tlie 
letse,  and  not  as  a  penalty  incurred,  or  a  Matisfaction  ^or  the 
time  ^ince  occupied  by  the  tenant  {//»)• 

Whether  the  premises  consist  of  houses  or  lanfi,  it  is  a 
general  rule,  that  hnif  a  year's  (viz.  the  period  chipsing  from 
one  feast  day  to  another,  and  not  six  months,  to  be  computed 
lirom  any  intermediate  dayj  notice  to  quit  must  be  given  by  th« 
landlord  to  his  tenant,  and  so  by  the  tenant  to  his  lundloi  d  (or 
their  representatives  respectiwly),  before  the  one  can  leave,  or 
the  other  recover  possession  of  the  premises  demised  («).  And 
this  notice  must  expire  at  the  end  of  the  year,  to  be  computed 
from  the  commencement  of  tlje  tenancy.  Thus,  if  the  itnancy 
commenced  at  Midsummer,  notice  must  be  given  on  the  pre- 
ceding Christmas,  to  quit  on  the  Midsummer  following  (n). 

But  where  three  months  notice  to  quit  was  given,  \\  hen  six 
■was  in  strictness  necessary,  no  objection  being  made  to  it  at 
the  time,  the  notice  was  deemed  gootl  and  binding  on  the  party 
accepting  it  (p). 

A  relaxation  has  also  been  admitted  lo  the  strictness  of  the 
rule,  where  the  nature  of  ihe  agreement  or  tenancy  implies, 
or  the  custom  of  tiie  country  sanctions,  a  departure  fiom  the 
rule  (7). 

Where  the  dnration  of  tlie  tenant's  term  or  interest  is  fixed, 
and  limited  by  pre\ious  agreement,  no  notice  to  quit  need  be 
given  Oil  eillier  part,  unless  it  should  be  expressly  required  in 
the  lease.  If,  however,  the  tenant  continues  in  possession, 
after  the  expiration  of  his  term  (no  notice  having  been  given) 
be  Ti'iH  be  considered  as  tenant  from  year  to  year,  and  have  ^ 
right  to  hold  till  notice  be  given  (;). 

Nor  is  notice  requisite  where  a  tenant  is  in  porscssioi| 
tinder  a  void  lease  (s),  or  if  he  lias  attorned  to  a  stranger,  or 
done  any  act  disclaiming  to  hold  of  his  landlord  or  coutrovert- 
iDg  his  title  (0> 

In  respect  to  lodgings,  it  is  generally  imdorstood,  that  \ 
week's  notice  will  be  sufficient,  if  the  apartments  are  taken  by 
the  week ;  a  month's  notice,  if  taken  by  the  month ;  a  quar- 
ter's notice,  if  taken  by  the  quarter ;  and  this  seems  to  be  sanc- 
tioned by  the  oise  of  Parry  v.  llasell,  m  which  it  was  agreed, 
that  notice  had  reference  in  all  cases  to  tlie  letting,  unles6  con- 
trolled by  the  express  agreement  of  the  parties  (j(). 

(m)  6T.  R.  aig.         («)  j  Will.  15.  (•)  %  BI.  R.  1224.  U)  Efp. 

V.l'.C  Ui,  (;;  a#t.K.  4173.      I  SkUu  649.     3  Bur.   1609.     t'eakc'i 

N.  P.  C.  5.        (r)  I  T.^  Si.  ibi.  U)  2  E.i..  N.  C.  464.        (i)  3  Wil^ 

»j.        («)  Ejp.K.r.C.  54. 

J>.otlCQ 


Of  Landlord  and  Tenant  1'4f 

Notice  by  parol  or  word  of  mouth  only,  will  be  sufficient, 
1^  it  can  be  proved  to  have  been  given,  and  was  explicit  as  to 
the  time  of  quitting,  and  dbsolute  and  miequKocal  in  itis  9e<|ui<. 
sition  to  quit  (jt). 

Notice  to  quit  should  be  served  on  the  party  himself  for 
■whom  it  is  intended,  or  else  left  with  his  wife  or  servant,  at 
the  usual  place  of  his  abode  (y). 

And  if  the  tenant  does  not  comply  with  a  notice  to  quit 
given  by  his  kndlord,  he  is  subject  to  an  action  of  ejectment, 
or  by  Stat.  4,  Geo.  2,  c.  28,  double  the  yearly  value  of  the 
premises  he  is  required  to  deliver  up. 

And  by  stat  1 1  Geo.  2,  c.  ]9>  a  non-compliance  with  a  no* 
tice  given  to  the  landlord  by  the  tenant  will  subject  such 
tenant,  his  executors,  and  administrntors,  to  double  the  i-e- 
served  rent  so  long  as  he  shall  continue  in  possession  thereof 
after  tlie  giving  of  such  notice. 

It  is  to  be  observed  on  these  statutes,  that  the  notice  to 
be  given  by  the  tenant  under  1 1  Geo.  2,  may  be  by  parol ; 
but  that  to  be  given  by  the  landlord,  under  4  Geo.  3,  must  b« 
in  writing  (z). 

But  a  notice  to  quit  may  be  waived,  or  tacitly  withdrawn, 
by  any  act  or  conduct  implying  a  permission  on  the  part  of 
the  landlord,  arid  an  acquiescence  on  the  part  of  the  tenant, 
that  the  tenancy  shall  continue  as  before.  Thus  the  receipt 
of  rent  for  the  premises  up  to  a  period  subsequent  to  the  ex- 
piration of  the  notice,  will  be  deemed  a  waiver;  unless  it  ap- 
pears to  have  been  accepted  merely  as  a  satisfiiction  for  the 
tenant's  subsequent  occupation  of  the  premises  («). 

In  some  cases  an  express  demaiwl  of  rent  in  arrear  must  be 
made  before  it  can  be  recovered,  and  in  others  no  demand  \» 
necessary.  Where  the  remedy  given  by  the  lease  for  non- 
payment of  the  rent  is  by  way  of  re-entry,  or  where  the  lease 
is  declared  to  be  void  on  non-payment  of  rent,  or  where  a 
penalty  is  reserved  in  case  of  non-payment,  a  demand  of  tlte 
rent  must  be  made;^  before  entry  can  be  lawfully  made,  or 
the  penalty  is  recoverable  {b).  Wh«n  the  remedy  is  by  dis- 
tress (which,  when  no  other  is  reserved,  is  the  legal  and  pro- 
per remedy),  no  previous  demand  is  necessaiy  in  order  to- 
entitle  the  landlord    to  distrain,    not   even  though  the  lease 

(jr)   3   Eur.    1603.     Doug.  167.         fy)  Paul's  Law  of  Landlord  and  Tenant, 
fa)  Ibid.  C<j)  I  H«n.Bl.  3U.    ffT.Kxf^.  (*)-e9.  Lit.  ijj,  zdi. 

Hob-  acj. 

expresses 
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expresses  that  the  rent  behind  may  be  distrained,  being  law- 
fiilly  deniandeti ;  for,  in  fact,  the  distress  itself  is  a  demand  (r). 

Rent  may  be  demanded,  and  is  payable,  at  any  time  beforft 
sun-set  on  the  day  upon  which  it  becomes  due  (d).  But  the 
demand  must  be  made  upon  the  premises,  or  else  it  is  not 
sufficient  (e). 

A  demand  of  it  must  be  made  by  the  landlord  himself,  ot 
some  person  specially  authorised  by  him  (  f) ;  and  care  must 
be  taken  to  demand  the  precise  sum  due,  and  to  mention 
the  time  when  it  became  due,  otherwise  the  demand  is 
▼Old  {g)-        ^ 

As  to  the  time  of  tender,  it  may  in  general  be  made  at  any 
toie  before  sun- set  on  the  last  day  of  agreement. 

A  tender  of  the  residue,  after  deducting  the  expence  of 
repairs,  which  the  landlord  was  bound  to  do ;  of  the  ground 
rent,  demanded  of  and  paid  by  the  tenant ;  and  of  the  land 
tax,  payable  by  the  landlord  ;  is  a  sufficient  tender  [h). 

If  a  lessor  accepts  rent  from  his  lessee's  assignee,  knowing 
of  the  as>ignment,  he  caunot  afterwards  distraui  or  have  an 
action  of  debt  against  the  lessee  for  rent,  for  the  privity  of 
contract  is  destroyed ;  but  he  may  bring  an  action  on  the  lessee's 
covenant  (/). 

All  persons  having  the  reversion  or  remainder  of  lands,  &c. 
may,  after  the  determination  of  the  particular  estate  or  existing 
term  therein,  distrain  for  rent  in  arrear,  without  any  clause 
of  distress  to  that  et^ect  contained  in  the  lease.  But  if  he  as- 
sign his  tcnii,  he  cannot  distrain,  because  he  has  not  the  re- 
version (A-) 

It  may  be  said,  in  general,  that  distress  may  be  taken  of 
all  goods  and  chattels  personal,  found  on  the  premises  de- 
mised, whether  they  be  the  property  of  the  tenant,  or  of  a 
stranger  (/).  But  <log«,  cats,  hares,  rabbits,  poultry,  fish,  or 
other  things  of  a  wild  nature  ;  things  on  the  premises  in  the 
way  of  trade,  as  horses  in  a  smith's  shop,  com  at  a  mill,  or 
cloth  and  garments  at  a  taylor's  shop ;  the  cattle  and  goods  of 
a  temporary  guest  at  an  inn  ;  the  tools  and  implements  «)f  a 
man's  trade,  as  the  books  of  a  scholar,  the  axe  of  a  carpenter, 
and  the  like,  while  he  is  using  them,  and  there  is  other  suf- 
licicnt  distress  upon   the  premises ;    wearing  apparel,   when 

(r)  C«.  Lie  151.  20I.  Hoi.  197.  7  Co.  iS.I).  (</)  Co.  Lit.  40*.  (f)  Cro4 
Cu.  J2I.  (/)  4  l.«oB.  179.  (^}  Taul't  Law  of  Ltndlortl  and  Tcntou 

{k)  IbiJ.  (.)  3  Co.  24.  •  (*)  Co.  Liu  aj*.  (/}  Pml'i  Law  of  Land- 
lord and  Teoasu 

actually 
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actually  upon  the  back ;  what  is  in  the  actual  use  of  another, 
as  the  horse  a  man  is  riding  upon  ;  things  affixed  to  the  free- 
hold, as  chimney-pieces,  anvils,  mill-stones,  even  though  re- 
moved, if  the  removal  has  been  for  some  necessary  purjwse; 
loose  money ;  goods  in  execution  and  cattle  impounded  for 
damage  feasant,  are  not  distruinable  (wz). 

But  deer  kept  in  a  private  inclosure  ;  a  coach  standing  at 
livery;  hay,  corn,  and  other  products  of  the  earth;  together 
with  any  cattle  or  stock  of  the  tenant  depasturing  upon  any 
common,  appendant  or  appurtenant  to  the  premises ;  may  be 
distrained  for  arrears  of  rent  («). 

The  cattle  of  a  stranger  found  on  the  premises  of  a  te- 
nant are  distrainable  or  not  according  to  the  following  circum- 
stances : 

A  stranger's  cattle  are  distrainable,  if  they  are  turned  oa 
the  land  with  the  consent  of  the  owner,  or  if  they  break 
through  the  fences  by  his  default  (o).  And  the  law  is  the 
same  although  they  are  depasturing  there  only  on  their  way  to 
market  (/?).  But  if  they  come  upon  the  land  from  the  te- 
nant's neglect  to  repair  the  hedge ;,  they  are  not  distrainable, 
until  they  have  been  levant  and  couchant,  i.  e.  one  night  at 
least  upon  the  land,  and  notice  has  been  given  to  the  owner, 
and  he  neglects  to  remove  them  (</). 

Distress  for  rent  must  be  made  in  the  day  time,  and  not 
until  the  day  after  that  on  which  the  rent  is  reserved  in  the 
lease  (a).  If  made  after  the  tender  of  the  arrears,  it  will  be 
illegal ;  and  though  the  tender  be  made  after  the  distress,  but 
before  it  is  impounded,  if  the  landlord  refuse  to  deliver  up  the 
distress,  the  detainer  is  unlawful  (s). 

By  Stat.  1 1  Geo.  2,  c.  19,  if  any  tenant  for  life  or  other- 
wise, of  any  messuage  or  hereditaments,  upon  the  demise 
wheieof  any  rent  is  reserved,  shall  fraudulently  carry  away 
from  such  premises  his  goods  and  chattels,  to  prevent  the 
landlord  fiom  distraining,  the  landlord,  or  any  person  by  him 
lawfully  authorised,  may  seize  such  goods  within  the  space  of 
thirty  days  next  after  they  shall  have  been  carried  away,  and 
dispose  of  the  same  as  if  they  had  been  distrained  upon  tlie 
premises;  unless  such  goods  be,  boTia  fide,  sold  before  such 
seizure. 


(w)  Paul's  Law  of  Landlord  and  Tenant.  (r)  Ibid.  (»)  Cro.  Ell/. 

149.     I  Raym.  168.  {p)  Gi!b.  46.  (;)  2  L^tw.  1573.         (r)  Co.  Lit. 

i4Z,         (t)  S  Cd>  147.3.     Co.  Lit,  i6o.  b. 

And 
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And  if  any  tenant  or  lessee  shall  fraudulently  remove,  or 
conceal  his  j^oods  a8  aforesaid,  every  person  so  otleiuling,  or 
assisting  in  so  doing,  shall  forfeit  to  the  landlord  double  the 
value  of  the  goods ;  which  two  justices  of  the  peace  for  the 
county  may,  on  complaint,  adjudge  to  the  lan<llord,  if  th« 
goods  so  carried  oif  do  not  exceed  the  value  of  bOl, 

By  tliestat.  ll  Geo.  2,  c.  I9>  if  the  landlord  has  a  reason- 
able suspicion  that  goods  are  concealed  in  any  house  or  plac0 
fastened,  to  prevent  their  being  taken  in  distress,  he,  or  any 
oUier  person  authorised  to  take  a  distress  for  rent,  may,  ou 
oath  before  a  justice  of  the  peace,  and  with  the  assistance  of 
the  Qohstable  or  other  peace  olhoer  of  the  parish  or  pLjco 
where  the  same  are  suspected  to  be  concealed,  break  open  in 
the  day  time,  and  enter  into  any  suoh  house,  and  seize  such 
goods  for  the  rent  in  arrear. 

By  tlie  iGlh  sec  lion  of  the  same  statute,  it  is  provided,  that 
if  any  tenant  at  a  rack  rent,  Sec.  who  fehall  be  one  year's  rent 
ill  arrears,  shall  desert  the  premises,  leaving  thcni  unculti- 
vated and  unoccupied,  so  that  no  sullicient  distress  can  be 
found,  two  justices  of  the  peace  may,  at  the  request  of  the 
landlord,  aliix  a  written  notice  on  the  most  notorious  part  of 
the  premises,  staling  what  day  (at  the  distance  of  fourteeii 
days  at  least)  ihcy  will  return  to  take  a  second  view  of  the 
premises ;  and  if,  upon  such  second  view,  the  arrears  be  not 
paid,  or  there  be  not  sutiicient  distress,  the  justices  may 
put  the  landlord  into  possession,  and  the  lease  shall  become 
void. 

A  further  remedy  is  given  for  the  recovery  of  possesion  of 
the  premises  by  the  4  Gto.  2,  c.  28,  which  enacts,  that  in  all 
cases  between  landlord  and  tenant,  as  often  as  one  half  year's 
rent  shall  be  in  arrear,  and  the  landlord  has  a  right  by  law  to 
re-enter  for  non-payment,  and  no  sufficient  distress  is  to  be 
had  ;  such  landlord  may,  without  any  formal  demand,  or  re- 
entry, %ci\e  a  declaration  in  ejectment  for  recovery  thereof; 
or,  in  case  the  s:ime  cannot  be  legally  served,  or  no  tenant  bo 
in  possession,  aliix  thtf  same  upon  the  door  of  any  demised 
messuage,  or  upon  some  notorious  place  of  the  land,  tene- 
ments, or  hereditaments,  mentioned  in  such  declaration,  which 
affixing  shall  be  deemed  legal  notice  thereof,  and  shall  stand 
instead  of  a  legal  demand  and  re-entry;  and  a  recovery  in  such 
ejectment  shall  be  finul  and  conclusive,  boHi  at  law  and  in 
equity,  unless  all  arrears  of  rent  with  full  costs  be  paid,  or 
tendered  withio  sL\  moutlis  thereafter. 

After 
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After  a  landlord  has  brouglit  an  ejectment,  he  must  not  re- 
ceive any  rent  of  his  tenant  iiU  such  ejectment  be  determined  ; 
itt  ,he  does,  it  will  be  a  waiver  of  the  action,  and  he  will  be 
nonsuited  (0 

If  a  landlord,  making  a  distress  for  rent,  turns  the  te-' 
nant's  family  out  of  the  house,  and  keeps  pos.^ssion  after  the 
rent  is  paid,  trespass  lies  against  hnn  (w). 

Though  a  landlord  ought  to  distrain  for  the  whole  rent  at 
once,  yet  if  tliere  •  is  not  sufficif  nt  distress  on  the  preinises, 
and  he  mistake  in  the  value  of  ihe  thing,  and  take  too  little, 
he,  his  executors,  or  administrators  may,  by  stat.  17  Car.'i, 
c.  1 ,  make  a  second  distress  to  complete  his  remedy. 

Distresses  ought  not  to  be  excessive,  but  in  proportion  to 
the  duty  distrained  for(.t);  and  if  made  without  cause,  or 
contrary  to  law ;  as  if  it  be  taken  upon  the  highway ;  the 
owner  may,  at  any  time  before  it  is  impounded,  rescue  it  (y). 

After  the  distress  is  made,  the  first  thing  the  distrainer  is 
to  do,  is  to  impound  it.  F'^r  this  purpose,  it  is  enacted  by 
Stat.  1  W.  and  M.,  that  no  distress  of  cattle  shall  be  driven 
out  of  the  hundred,  rape,  wapentake,  or  lathe,  where  the  same 
were  taken,  except  to  a  pound  overt  within  the  same  shire, 
and  within  three  miles  of  the  place  where  taken ;  nor  shall 
any  distress  be  impounded  in  several  dilFerent  places,  under 
penalty  of  100s.  and  treble  damages. 

By  11  Geo.  2,  c.  19>  it  is  lawful  to  impound  a  distress  for 
rent  on  such  part  of  the  premises  as  shall  be  most  convenient. 
But  if  the  things  di:itrained  are  goods,  and  they  are  removed 
oif  the  premises,  notice  (which  will  be  sufficient  if  personal 
or  verbal)  {z)  must  be  given  of  the  place  whither  they  are  re- 
moved, and  such  notice  contain  an  inventory  of  the  goods 
distrained  (o). 

And  where  any  goods  or  chattels  shall  be  distrained  for 
rent,  and  the  owner  shall  not,  witliin  five  days  next  after  sQch 
distress  taken,  and  notice  thereof,  and  of  the  cause  of  taking, 
left  at  the  dwelling  house,  or  other  notorious  place  on  the 
premises  charged  with  the  rent,  replevy  the  same  ;  it  is  pro- 
vided by  the  statute  1  W.  and  M.  that  then,  at  the  expiration 
of  the  said  five  days,  the  distrainer  may,  with  the  assistanc  e 
of  the  sheriff,  under  sheriff,  or  constable,  cause  the  goods  and 
chattels  so  distrained  to  be  appraised  by  two  sworn  ap- 
praisers, and  sold  for  the  best  price  that  can  be  got  for  tlie 

(/)  z  Bur.  662.         («}  i  East's  R«p.  142.  (jf)  2  Inst.  io6,         [y)  €0. 

tit.  47.        '  [»)  la  Moj,  76.  {u)  K»p.  N.  P.C.  419. 

L  .    same. 
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same,  towards  3atisfa?tion  of  ihe  rent  for  which  the  said  goodf 
and  chattels  shall  have  been  distrained,  and  costs  and  charge* 
of  such  distress,  appraisement,  and  sale,  leaving  the  over* 
plus,  if  any,  in  the  hands  of  the  said  sheriff,  or  constable, 
for  the  use  of  the  owner. 

Jf  the  tenant  means  to  re})leTy  the  cjoods  distrained,  he 
must,  within  five  days  after  notice  given  him  of  the  distress, 
go  with  two  hoiisekeepers  to  the  shcrift^s  office,  or,  if  in  the 
country,  to  a  person  w  horn  the  sheriff  has  authorised  to  grant 
replevies,  and  eiUer  into  a  bond  with  two  sureties  in  double 
the  value  of  the  goods,  to  try  without  delay  the  right  of  dis- 
training, and  to  return  the  distress  in  case  the  right  should 
be  determined  against  him  ;  upon  which  the  sheriff  shall  direct 
a  precept  to  one  of  his  bailiffs  to  restore  the  goods  to  the 
tenant  (6). 


CHAP.  XX. 

0/  Carriers. 

ALL  persons-  carrjing  goods  for  hire,  as  masters  and 
owners  of  ships,  lightermen,  proprietors  of  waggons,  stage 
coachmen  (but  not  hackney  coaclnneu  in  London,  except 
there  is  an  express  agreenient,  and  money  paid  for  the  carriage 
of  the  goods),  and  the  like,  come- under  the  denomination  of 
common  carriers  ;  and  are  bound  '  on  the  general  custom  of 
tiie  realm,  that  is,  by  the  common  law,  to  receive  and  carry 
the  goods  of  the  subject  for  a  Veasonable  hire  or  rewaid,  to 
take  due  care  of  them  in  their  passage,  to  deliver  them  safely 
and  in  the  same  condition  as  w hen  they  were  received,  or,  in 
default  thereof,  to  make  con)pensatiou  (c) ;  aniess  the  loss  or 
damage  arises  from  the  act  of  God,  as  storms,  tempests,  and 
the  Irke ;  or  of  the  king's  enemies ;  or  froiu  the  default  of 
the  party  sending  ihcm  (J). 

Attd  where  a  person  undertakes  to  carr}'  goods  safely  and 
securely,  he  will  be  respoiwible  for  the  damage  th*y  suslaiu 
in  the  carriage,  through  his  neglect,  though  he  is  Hot  a  com« 
mon  c^i  rier,  nor  takes  any  premium  for  the  cai  riage  {() ; 
and  this  rule  holds,  although  the  plaintiff,  for  greater  caution^ 

(i)  Suf.  $lHen.  1,  c.  li,  »J  sec  PauPi  Law  of  Landlord  and  Tenant. 
(<)  Com.  Rep.»s.  Bui.  N.  P.  70.  1  Bl.  R.  016.  Ov».  57.  (d)  i  Inst.  89. 
Etp.  N.  r.  C.  619.        ((j  Ld.  R4ym.  909.    Com.  Rep.  13J. 

seud« 
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sends  his  servant  with  the  goods,  who  pays  a  person  for  guard- 
ing them,  because  he  apprehends  danger  of  tlteir  being 
stolen  [f). 

Where  a  carrier  entrusted  with  goods,  opens  the  pack/  and 
takes  away  part  of  the  goods,  he  is  guiUy  of  felony  (g).  And 
it  is  the  same  if  the  carrier  receives  goods  to  carry  to  a  certain 
place,  and  carries  them  to  some  other  place  than  that  ap- 
pointed, with  an  intent  to  defraud  the  owi>er  ik).  So  if  a 
carrier,  after  he  has  brought  goods  to  the  place  ap|>ointed, 
takes  them  away  privately,  he  is  guilty  of  felony;  for  the  pos- 
session which  he  received  from  the  owner  being  determined, 
his  second  taking  is  in  all  respects  as  if  he  were  a  mere 
stranger  (O- 

If  a  common  carrier  who  is  offered  his^  hire,  and  who  ba3 
convenience,  refuses  to  carry  goods,  he  is  liable  to  an  action 
in  the  same  manner  as  an  innkeeper  who  refuses  to  entertain 
his  guest,  or  a  smith  who  refuses  to  shoe  a  horse  (A:). 

But  a  carrier  may  refuse  to  admit  goods  into  his  warehouse 
dt  an  unseasonable  time,  or  before  he  is  ready  to  ta:ke  his 
journey  (/). 

Though  a  carrier  uses  all  proper  care,  yet  in  case  of  a  loss 
he  is  liable;  for  negligence  does  not  enter  into  the  grounds  of 
this  action.  And  therefore  it  is  no  defence  *^  that  the  ship 
was  tight  when  the  gootls  were  placed  on  board,  but  that  a  rat 
by  gnawing  out  the  oakum  had  made  a  hole,  through  which 
the  water  gushed  {m) ;  or  that  tlte  loss  of  the  goods  was  occa- 
sioned by  the  vessel's  striking  against  the  anchor  of  another 
vessel,  which  had  not  a  buoy  to  mark  the  place  where  Uie 
anchor  lay  (n). 

A  carrier  is  also  responsible  for  a  loss  occasioned  by  acci- 
dental fire,  provided  such  loss  happens  while  the  goods  are  ia 
his  custody. 

Thus  if  goods  entrusted  to  a  common  carrier  are  consumed 
by  an  accidental  fire,  communicating  to  a  booth  in  which  the 
goods  had  been  deposited  by  the  carrier  in  the  course  of  the 
journey,  he  was  held  to  be  liable  (o). 

So  where  common  carriers  from  A.  to  B.  charged  and  re- 
ceived for  cartage  of  goods  from  a  warehouse  at  B.  (\vher«s 
they  usually  unloaded,  ^but  which  did  not  belong  to  them,)  to 
the  house  of  the  consignee  in  B.  it  was  held,  that  they  <vere 

(/)  z  Bos.  and  Pul.  416.  {£)  Hale's  P.  C.  6r.  (i)  J  Inst.  367. 

<»)   I  Hawk.  P.  C.  c.  33.  s.  5.  [k)  2  Show.  R.  317.  {I)  Ld.  Rayrr* 

652.  (w)  I  Wils.  a8i.  (n)  3  Esp.  N.  F.  C.  127.  («)  i  T. 


R.  Z7. 
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respon&ible  for  a  loss  by  an  accidental  lire  while  the  *:oodk» 
were  in  the  warehouse ;  ahhoiigh  they  allowed  the  profits  of 
the  cartage  to  another  person,  and  tliat  circmmtance  was  kuow  iv- 
to  the  consignee  (/;). 

But  where  the  goods  arc  not  remaining  ia  the  rjrrrier's  ens-- 
tody,  he  is  not  liable ;  as  w  here  the  goods  had  been  carricc* 
by  the  defendant  from  A.  to  B.,  and  there  deposited  in  a 
warekouse,.  merely  fi»r  the  convenience  of  the  owner,  until 
tliey  coukl  be  forw  ardeil  by  another  conveyance  (the  ow  ner  not 
paying  Uie  defendant  any  thing  for  the  warehouse  room)  and 
Av  ere  consumed  by  an  accidental  tire  there,  it  was  held  that  the 
defendant  was  not  liable  (q). 

If  a  carrier  be  robbed  of  the  goods,  he  shaW  be  Ittible  for 
the  loss  (r) ;  for  having  his  hire,  there  is  an  implied  under- 
taking for  the  safe  custody  and  delivery  of  the  goods.  But 
tlie  carrier  may  bring  an  action  on  the  statute  of  Winchester 
against  the  hundred  to  make  good  his  loss  (s). 

In  every  contract  for  the  can[iage  of  goods,  between  a  per- 
son holding  himself  forth  as  the  owner  of  a  lighter  or  vesuel 
ready  to  carry  goods  for  hire,  and  the  person  putting  goods  on 
board,  or  employing  his  vessel  or  lighter  for  that  purpose,  it 
is  a  term  of  the  contract  on  the  part  of  the  carrier  or  lighter- 
toan,  implied  by  law,  that  his  vessel  w  tight  and  fit  for  the 
purpose  of  employment,  for  which  he  offers  and  hold^  it  forlk 
lo  the  public  (/).  And  the  carrier  or  lighterMian  will  be  rc- 
sponlible  for  a  breach  of  this  implied  undertaking,  although 
he  ihould  give  notice,  "  that  he  will  not  be  answerable  for  any 
loss  or  damage,  unless  occasioned  by  w  ant  of  ordinary  care  in 
the  master  or  crew  of  the  vessel,  in  which  case  he  w iH  pay 
ten  pounds  pf/-  rent,  on  such  loss  or  damage,  so  as  the  wlidl. 
does  not  exceed  the  value  of  the  vessel  and  freight."  In  Lllis 
a/rumer  (m),  where  a  similar  notice  was  given,  the  owner  of 
the  vessel  was  held  liable  for  the  whole  loss,  npoa  the  special 
undertaking  of  the  master. 

But  by  the  stat.  7  Gto.  *Z,  e  1 5,  it  is  provided,  that  if  any  losy 
arises  by  the  eu.bezzlement  or  dishonesty  of  the  master  or  any 
of  the  mariners  in  the  sh.p,  the  owner  shall  only  be  liable  to 
the  amount  of  the  value  of  the  ship  and  freight. 

And  on  this  statute  the  defendant  was  held  not  to  be  liable 
lo  make  good  a  theft  committed  on  board  the  vessel,  during 

C^)  5  T.  R.  3S^  (f)  4  T.  R.  581.  (r)  1  Init.  89. «.     t  Ro7. 

Abr.  3,38.  (j)  Style,  427,    a  Saund.  380.  («)  5  E«t»  Rep.  418. 

|-)ST.R.53i. 
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■^re  tilglit,  and  by  force,  by  a  number  of  fresh-water  pirates, 
t)eyoud  the  vaUie  of  the  vessel  and  freight  (r). 

The  26  Geo.  3,  c.  86^  still  furtlier  provides,  that  the  ship- 
-ownei-s  shall  not  be  Hable  for  a  loss  occasioned  by  a  robbery 
:OV  embezzlement,  committed  by  any  person  whatever  without 
•their  privity,  beyond  the  value  of  the  ship  and  the  vessel. 
And  it  further  exempts  them  from  all  hability  to  answer  for  a 
loss  occasioned  by  fire,  and  also  in  the  case  of  robbery  of  gold, 
silver,  watches,  and  precious  stones,  unless  the  proprietor  de- 
clares to  the  master  or  ship-owners,  in  writings  the  nature  aud 
value  of  such  articles. 

Upon  tlte  ground  that  a  caiTier  is  not  liable  for  an  accident 
-occasioned  by  the  act  of  God,  it  has  been  held,  that  if  a 
bargeman  in  a  tempest,  for  the  safety  of  tlte  lives  of  his  pas- 
sengers, throws  overboard  any  trunks  or  packages,  he  is  not 
liable  {y). 

By  the  custom  of  tlie  realm  a  common  canier  is  bound  to 
'Carry  the  goods  of  the  subject  for  a  reasonable  reward,  to  be 
therefore  paid,  by  force  <of  which  he  has  a  lien  as  far  as  the  car- 
riage price  of  the  particular  goods,  but  not  to  any  greater  ex- 
tent {z).  A  lien  claimed  by  a  carrier  for  a  general  balance, 
j)Ot  being  founded  on  the  common  law,  but  arising  by  contract 
ijetween  the  owner  of  the  goods  and  the  carrier,  must  be  sup- 
ported by  the  general,  uniform,  and  long- established  usage  of 
trade;  for  as  general  liens  are  not  favoured  in  law,  evidence 
of  a  few  recent  instances  of  detainer  by  ca^'riers  for  their 
general  balance  will  not  be  sufficient  to  furnisih  an  inference 
that  the  party  who  dealt  with  the  carrier  bad  knowledge  of  th« 
.  usage,  and  so  to  warrant  a  conclusion,  that  he  contracted  with 
reference  to  it,  and  adapted  the  general  lien  into  the  particu- 
lar contract  {a). 

A  common  carrier  having  a  special  jwopeity  in  tl»e  goods 
entrusted  to  him,  and  being  liable  to  make  satisfaction  for  them 
to  the  owner,  may  have  action  of  trover  or  trespass  if  they  ar« 
taken  out  of  his  possession  by  a  stranger.  And  where  goods 
are  stolea  from  a  carrier  he  may  bring  an  indictment  against 
the  felon  as  for  his  own  goods,  though  he  has  oiily  the  |X)s- 
«essoiy,  and  not  the  absoUit€  property;  and  the  ownci-  may 
likewise  prefer  an  indictment  against  the  felon  (/>). 

The  action  against  a  carrier  for  the  non-delivery  or  loss  of 
gpods  must  be  biought  by  tlie  person  in  whom  the  legal  riglit 

{k)  I  T.  R.  i«.  0)  I  RoL  Rep.  7<>-  («)  Ld.  Raym.  752. 

il*)  6  East's  Ke^>.  519.     7  lUid.  Z24.  {*)  K.el.  39. 
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fif  property  in  the  goods  ia  question  is  vested  at  the  time ;  for 
he  is  ihc  person  who  has  sustained  the  loss,  if  any,  by  the 
negligence  of  the  cairicr.  Hence,  where  a  tradesman  orders 
goods  to  be  sent  by  a  carrier,  at  the  moment  the  goods  are  de- 
livered to  tixc  carrier  it  operates  as  a  delivery  to  the  purchaser, 
and  the  whole  property  (subject  only  to  the  right  of  stoppage 
iti  tnimitu  by  the  seller)  rests  in  the  ))urchaser ;  he  alone  cau 
maintain  an  action  against  the  cairier  for  any  loss  or  damage 
to  the  goods ;  awfl  this  rule  holds  as  well  where  the  particular 
carrier  is  not  mentioned  by  the  purchaser  as  where  he  is ;  and 
it  holds  as  well  in  the  case  of  a  cairier  by  water  as  where  th« 
goods  are  conveyed  by  land  (c). 

But  if  there  is  a  special  agreement  by  the  parties,  that  the 
consignor  was  to  pay  for  the  carriage  of  tlie  goods,  the  action 
is  maintainable  by  the  consignor  {d). 

In  order  to  charge  the  carrier,  these  circumstances  are  to  be 
observetl. 

1 .  The  goods  must  be  lost  \viiile  in  possession  of  the  car- 
rier himself,  or  in  his  sole  care.  Tlierefore  where  the  plain- 
tiffs, the  l*last  India  Company,  sent  their  servant  with  the  goods 
in  question  on  board  the  vessel,  who  took  charge  of  them,  and 
they  were  lost,  the  defendant  was  held  not  to  be  liable  (e). 

2.  The  carrier  is  liable  only  so  far  as  he  is  paid,  for  he  ig 
chargeable  by  reason  of  his  reward. 

A  person  delivered  to  a  carrier's  book-keeper  two  bags  of 
money,  sealed  up,  to  be  carried  from  London  to  Exeter,  and 
told  him  that  it  was  ilOO/.  and  took  his  receipt  for  the  same, 
with  promise  of  delivery  for  ten  shillings  per  cent,  carriage  and 
risk;  if  tlie  carrier  is  robbed,  though  the  bags  contained  400/. 
he  shall  be  answerable  for  two  hundred  pound:>  only  if). 

So  where  100/.  \\as  delivered  in  a  bag  to  the  carrier's  book- 
keeper by  the  plainiifTs  servant,  and  paid  for  as  a  common 
parcel,  when  lost  the  carrier  was  not  held  to  be  liable,  it  being 
proved  that  he  had,  by  public  advertisement,  limited  his  respon- 
sibility as  to  any  money,  plate,  jewels,  writings,  or  othrr  va*» 
luable  goods,  unlesb  lljey  were  entered  as  such,  and  paid  for 
accordingly  {*f), 

3.  Under  a  special  or  qualified  acceptance  tlie  carrier  is  bound 
/ID  farther  than  he  luidertakes.  For  where  the  owner  of  h 
ftage-coach  puts  out  an  advertisement  '*  that  he  will  not  be 

{€)  8  T.  R.  J^o.     3  Be:,  and  Put.  584.  {n)  5  Burr.  2680.     1  T.  U. 

ky).  («^  Str.  6jo.  </)  Hul,  N.  P.  71.  (j)  Gibbon*.  Poynton 

*Cii  anothf r,   B.   1'-    [..■s'rr,   9  Ceo,  J. 
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answerable  for  money,  plate,  jewels,  watches,  writings,  goods, 
or  any  package  whatever,  (if  lost  or  damaged,)  above  the  value 
of  bi.,  unless  insured  and  paid  for  at  the  time  of  the  delivery," 
all  goods  received  by  him  are  under  that  special  licence,  and 
if  they  are  lost,  the  propiietor  of  the  stage-coach  is  not  an- 
swerable ;  not  even  to  the  extent  of  the  bl.  or  the  sum  paid 
for  booking  (/4).  But  in  order  to  defend  himself  in  an  action, 
the  carrier  mUst  prove,  that  such  notice  was  stuck  up  in  a  coi*- 
spicuous  part  of  the  office  when  the  owner  brought  his  goods, 
or  that  it  was  advertised  in  a  newspaper  vAhich  he  was  accus- 
tomed to  read  \  and  Lord  Ellenborough  has  expressed  strongly 
his  chsapprobation  of  the  great  alterations  which  have  been 
made  in  the  common  law  obligation ;  and  has  declared,  that  in 
every  case  where  a  carrier  sets  up  a  special  engagement  as  his 
defence,  he  would  require  proof  of  actual  notice  to  the  owner 
of  the  article  (<). 

4.  A  delivery  to  the  carrier's  servant  is  a  delivery  to  himself, 
and  shall  charge  him;  but  they  must  be  goods  such  as  it  is  his 
custom  to  carry,  not  out  of  his  line  of  business  {k). 

Coach-owners  are  not  liable  for  injuries  which  passengers 
may  sustain  from  inevitable  accidents,  as  from  the  overturning 
of  the  coach  from  the  horses  taking  fright,  there  not  being 
any  negligence  in  the  driver;  but  it  is  otherwise  if  there  should 
4jave  b&eii  negligence  or  misconduct  of  die  driver  {I). 


CHAP.  XXI. 

^  Of  Innkeepen,, 

AT  common  law,  any  man  might  erect  and  keep  an  inn,  of 
plehouse,  for  the  reception  of  travellers,  without  any  licence 
or  aJlow  ance  for  such  erection,  but  now  a  hcence  is  necessai7 
for  the  purpose  (/«). 

If  a  keeper  of  aa  inn  harbours  thieves  or  persons  of 
scandalous  repututious,  or  gutters  frequent  disorders  in  his 
house,  or  take^  exorbitant  prices,  or  sets  up  a  new  mn  iu 
a  place  where  there  is  no  qianner  of  Qeed  cf  one,  to  the  hin- 
drance oi  ptlicr  ancient  or  jyell-governed  inns,  or  keeps  it  in  a 

(fc)  4Burr.  azoS.  a  Hen.  BI.  29S.  4  East's  Rep,  371.  f  J)  4  East,  571. 
(i)  Salk.  a8a.  (/)  z  Esp.  N.  P.  C.  533.     I'cakc's  N.  P.  C.  81.         («)  Dak. 

€,  56. 
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situation  wliolly  unfit  for  that  purpose,  he  may  by  tlie  common 
4a\v  be  indicted  and  lined  (/i). 

By  Stat.  2 1  Jac.  1 ,  c.  2 1 ,  s.  1 ,  inubolders  shall  sell  their 
hoisebread,  (which,  unless  there  is  none  in  the  same  town,  they 
are  prohibited  from  making,)  hay,  oats,  beans,  pease,  provender, 
and  all  kinds  of  victuals  buth  fur  man  and  beast,  for  reasonably 
gain,  having  respect  to  the  prices  for  which  they  shall  be  sold 
in  the  markets  adjoining,  without  taking  any  thing  for  litter. 

By  the  commission  of  the  peace,  two  justices,  one  of  whom 
must  be  of  the  quorum,  may  inquire  of  mnholders,  and  of  all 
find  singular  otlier  persons,  who  shall  oft'end  in  the  abuse  of 
weight"?  and  measures,  or  in  the  sale  of  victuals,  against  the 
form  of  the  ordinances  in  that  behalf. 

By  the  Stat.  13o  Geo.  3,  c.  1 13,  so  much  of  5  Geo.  S,  c.  46, 
as  relates  to  the  penalties  for  selling  ale  without  licence  is  re- 
pealed, and  other  penalties  are  inflicted  in  lieu  thereof,  as  fol- 
lows :  after  vhe  20lli  of  Sept.  1 795,  every  person  w  ho  shall  sell 
or  permit  to  be  sold  in  his  house,  outhouse,  8cc.  or  other  place, 
rile  or  bof  r,  or  «ny  oilier  exciscable  liquors,  by  retail,  without 
being  duly  licenced,  shall  forfeit  lOl.  with  costs;  and  for  a  se- 
cond oftence  »VLch  person  shall  moreover  be  rendered  incapable 
of  being  afterwards  licensed  to  keep  an  alehouse,  or  lo  sell 
ale,  beer,  or  other  exciseable  liquors,  by  retail.  8.  1. 

But  no  person  shall  be  liable  to  the  taid  penalty  for  selling 
hecr  or  ale  in  casks  containing  not  less  than  five  gallons,  or  in 
bottles  not  less  than  two  dozen  quarts,  not  to  be  di  unk  in  his 
house,  outhouse,  garden,  ya/d,  orchard,  or  other  place.  i>8 
Geo.  3.  c.  54.  s.  IS. 

And  every  alehouse-keeper,  viftualler,  or  retailer  of  beer 
or  ale,  who  shall  have  in  his  custody  or  power  any  beer  or  ale 
to  sell  by  retail,  shall,  three  da^s  at  least  before  he  begins  to 
well  or  dispose  thereof,  make  entry,  in  wiiting,  at  the  next 
<excise-ofHce,  of  every  hou.sc)  outhouse,  cellar,  vault,  room, 
iilorehouse,  or  other,  phice,  to  be  used  for  keeping  or  selling 
the  same,  on  pain  of  forfeiting  50/. 

And  if  any  person  shall  l>e  disabled,  by  conviction,  to  sell 
ole,  beer,  cyder,  or  perry,  he  shall,  by  the  same  conviction, 
be  disabled  to  gell  any  r«pirituous  liquors,  any  licence  before 
obtained  notwithstanding ;  and  every  licence  granted  to  him  for 
wiling  ale,  beer,  cyder,  perry,  or  8pirittionj<  liquors,  shall  be 
void;  and  if  be  shall  sell  during  such  disabihty,  he  shall  be 

(v)  I  H4wk.  c.  78. 1. 1. 
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punished  as  for  selling  without  licence.  26  Geo.  ^,  c.  31, 
s.  U. 

By  the  II  and  12  JV.  c.  15,  which  is  required  to  be  given 
in  charge  at  the  sessions  to  the  grand  jury,  it  is  enacted,  that 
all  innkeepers,  alehouse-keepers,  sutlers,  victuallers,  -and  other 
•retailers  of  ale  or  beer,  and  every  person  keeping  a  public  house, 
and  retailing  or  selling  ale  or  beer,  shall  retail  and  sell  the  same 
in  and  from  their  houses  by  a  full  ale  quart  or  ale  pint,  accord- 
ing to  the  standard  of  the  exchequer,  in  a  vessel  made  of  wood, 
earth,  glass,  horn,  leather,  pewter  or  of  some  other  good  and 
-wholesome  metal,  made  and  sized  to  the  standard,  either  from 
the  exchequer,  or  from  a  city,  town  corporate,  borough,  or 
.market-town,  where  a  standard  ale  quart  or  pint,  made  from 
the  said  standard,  shall  be  kept  for  that  purpose  ;  and  shall  not 
retail  or  utter  any  ale  or  beer  in  any  other  vessel  not  signed 
and  marked,  on  pain  of  forfeiting,  not  above  40s.  nor  under  lOs. 
for  every  oft'ence,  half  to  the  poor,  and  half  to  him  that  shall 
•prosecute  or  sue  for  the  same,  to  be  recovered  before  one 
juftice,  by  the  oath  of  one  witness,  and  to  be  levied  by  war- 
rant of  distress,  rcJidering  the  overplus,  the  reasonable  charges 
being  first  deducted  thereout.  The  prosecution  to  be  within 
tlurty  days. 

Innkeepers  are  bound  by  law  to  receive  guests  who  come  to 
their  inns,  and  are  also  bound  to  protect  the  pi  operty  of  those 
guests.  They  have  no  option  either  to  receive  or  reject  suesis ; 
and  as  they  cannot  refuse  to  receive  guests,  so  neither  can  iliey 
impose  unreasonable  terms  on  them  (o). 

And  inns,  being  intended  for  the  Induing  and  reception  of 
travellers,  may  be  suppressed,  and  the  inukeept-rs  u)dicied  and 
fined  if  they  refuse  to  entertain  a  iravelier  without  a  very  suf- 
ficient cause  (p). 

If,  therelure,  one  who  keeps  a  cominon  irtn  refuse  either  to 
receive  a  traveller  as  a  guest  into  ins  hou^^e,  or  to  hud  him 
victuals  or  lodging,  upon  Ins  tendesing  him  a  reasuiiaijle  price 
•  for  the  samfe,  he  is  not  only  liable  to  render  damages  for  the 
injury,  m  an  action  on  the  case  at  the  suit  of  the  party 
grieved,  but  also  may  be  indicted  and  hned  at  the  suit  of  the 
king  (c/). 

Also  it  is  said,  that  he  may  be  compelled  by  the  constable 
of  the  town,  or  by  a  jusiice  of  the  peace,  to  receive  and  en- 
tertain such  a  person  as  his  guest;  and  that  it  is  no  way  mate- 

(«)  i  T,  R.  17.  ij>)  4  Bl.  Cam,  17.  (?)  I  Hawk.  c.  78.  s.  2. 
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rial  whether  ke  lias  a  sign  before  his  door  or  not, .if  he  make 
it  his  common  Jbusiiiess  to  (.iitc-rtuin  passengers  (r). 

He  mu)  also  be  compelled  to  receive  a  horse,  altlK>ugh  the 
ox\ner  does  not  lodge  in  his  huuse  (a). 

Uy  the  statute  1  Jac.  c.  9,  if  any  innkeeper,  victualler,  or 
alehouse-keeper,  or  tavern -kee|)er,  keeping  an  inn  or  victuaU 
ling-hou'.e,  shall  suffer  any  person  inhabiting  any  cHy,  town 
corporate,  markot-town,  village,  or  handet,  where  such  inn, 
tippliug-house,  or  alehouse  shall  be,  (and  1  Car.  c.  4,  where- 
ever  he  shall  inhabit,)  to  continue  drinking  or  tippling  thereiit, 
(except  kuch  as  shall  be  invited  by  any  traveller,  and  shall  ao- 
conipany  him  only  during  his  necessary  abode  tliere;  and  ex- 
cept labouring  and  handicraftsmen  in  cities,  towns  corporate, 
and  market  towns,  upon  the  usual  working  days,  for  one  hour 
at  dinner-time,  to  take  tlieir  diet  in  an  alehouse;  and  except 
labourers  and  workmen,  which,  for  the  following  of  their 
work,  by  the  day  or  by  the  great,  in  any  city,  town  corporate, 
market- town,  or  village,  shall,  for  the  time  of  their  said  cou- 
tinuing  to  work  there,  sojourn  or  lodge,  or  victual  in  any  inn, 
alehouse,  or  oth«r  victuallmg-house;  and  except  for  urgent 
and  necessary  occasions^  to  be  allowed  by  two  justices;)  he 
shall,  ou  conviction  thereof  before  the  mayor,  or  a  justice  of 
the  peace,  on  view  or  confession,  or  oath  of  one  witness,  for^ 
feit  10s.  to  the  poor.  J  Jac.c.  9,  s.  2;  1  Cqi'.  c.  4;  21  Jae. 
C.7. 

And  moreover.  If  any  alehouse-keeper  sliall  suffer  any  per- 
son inhabiting  in  any  city,  town  corporate,  market-town,  vil- 
lage, or  hamlet,  where  such  iun,  tippling-house,  or  alehouse 
shall  be,  to  continue  drinking  or  tippling  therein  aforesaid,  he 
shall  be  disabled  for  the  space  of  three  years  to  keep  such  ali:* 
house.     21  Jac.  c  7,  s   4. 

And  if  any  person  licensed  to  sell  any  sort  of  Jiquors,  or 
who  shall  stll  or  suffer  the  same  to  be  sold  in  his  house, 
outhouse,  ground,  or  apartments  thereto  belonging ;  shall 
knowingly  suffer  any  gammg  with  cards,  dice,  dr;mghts,  shutlle- 
boards,  missibsipi  or  bilbard  tubles,  skittles,  nine-pins,  or  with 
any  other  implement  of  gummg,  in  his  house,  outhouse,  ground, 
or  apartment  thereiuito  kel« Hiring,  by  arjy  journcyiu^i>  la- 
bourer, servant,  or  apprentice,  and  shall  be  convicted  thereof, 
on  confession,  or  oath  of  one  witness,  before  one  justice,  within 
aIx  days  after  the  offence  couunitled,  he  shall  furfeit  for  the 
first  o^euce  40s.  and  fo:*  every  other  offence  10/.  by  distress^ 

(r)  t  Hawk.  c.  78. 1.  2.  C')  I  Salk.  3(8. 
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l)y  waiTaiit  ■of  such  justice;  three-fourtli>!  of  which  shall  go  to 
the  churcbwiirdens  for  the  use  of  the  poor,  and  one-fourth  to 
the  inforflier.  s.  14. 

And  if  any  journeyman,  labourer,  apprentice,  or  servant 
shall  game  in  any  house,  outhouse,  ground,  or  apartment 
thereto  belonging,  wherein  any  liquors  shall  be  sold,  and  com- 
plaint thereof  shall  be  made  on  oath  before  one  justice,  where 
the  offence  shall  be  committed,  he  shall  issue  his  warrant  to 
the  <:onstahle  or  other  peace  officer  of  the  place  wherein  tlic 
offence  is  charged  to  have  been  committed,  or  where  the  of- 
fender shall  reside,  to  apprehend  and  c^rry  tbe  off"ender  before 
some,  justice  of  the  place  where  the  offience  Ihall  be  committed, 
or  where  the  offender  shall  reside;  and  if  such  person  shall  be 
convicted  thereof  by  tlie  oath  of  one  \\  itness,  or  on  confession, 
he  shall  forfeit  not  exceeding  205.  nor  less  than  5s.,  as  the  jus- 
tice shall  order,  every  time  he  shall  so  offend  and  be  convicted 
as  aforesaid;  one-fourth  to  the  informer,  and  three -fourths  to 
the  overseers  for  the  use  of  the  poor;  and  if  he  shall  not 
forthwith  pay  down  the  same,  such  justice  shall  commit  him  to 
the  house  of  correction,  or  some  other  prison  of  the  place 
where  he  shall  be  apprehended,  to  be  kept  to  hard  labour  for 
any  time  not  exceeding  one  month,  or  until  he,  shall  pay  the 
forfeiture,  s.  15. 

If  any  person  (unless  those  excepted  by  1  Jac.  c.  9.)  shall 
.continue  drinking  or  tippling  iu  any  inn,  victualling-house,  Or 
alehouse,  he  shall,  on  conviction  thereof,  before  tke  mayor 
or  a  justice  of  the  peace,  on  viewr,  confession,  or  oath  of  one 
witness,  forfeit  for  every  ofixince  Ss.  Ad.  to  be  paid  within  one 
week  next  after  the  conviction  to  the  churchwardens,  who 
shall  be  accountable  for  the  same  to  the  use  of  the  poor;  and 
if  he  shall  refuse  or  neglect  to  pay  the  same,  it  shall  be  levied 
by  distress ;  and  if  he  is  not  able  to  pay  the  forfeiture,  then  tha 
mayor,  justice,  or  court,  where  the  conviction  shall  be,  may 
punish  the  offender  by  setting  him  in  the  stocks  for  every  of* 
fence  for  the  space  of  four  hours.  I  Jac.  c.  9 ;  4  ibid.  c.  5, 
8.  4;  21  Jac.  c.  7,  s.  2;  1  Car.  c.  4. 

If  any  alehouse- keeper  shall  be  convicted  of  the  above 
offence,  he  shall,  moreover,  for  the  space  of  three  years,  be 
disabled  to  k^ep  any  such  alehouse.  7  •/^"c.  c.  10;  24  Jac, 
c.  7,  s.  4. 

An  innkeeper  may  detain  the  person  of  his  guest  who  eats,  or 
tlie  horse  which  eats,  till  payment.  And  this  he  may  do  without 
any  agreement  for  that  purpose.  Therefore,  in  trover  for  a  horse 
jui  an  innkeeper's  hands,  denial  is  no  evidence  of  conversion, 

unless 
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tmless  the  plaintiff  tender  what  the  horse  has  eaten  out;  txA 
the  jury  is  to  judge  if  sufficient  was  tendered  (jt). 

But  an  liorse  committed  to  an  innkeeper  may  be  detained 
only  for  his  own  meal,  and  not  for  the  meat  of  his  guest,  or 
of  any  other  horse  {u). 

And  if  any  innkeeper,  alehouse-keeper,  victualler,  or  sutler, 
in  giving  any  accoimt  or  reckoninu;  in  writing,  or  otherwise, 
shall  retuse  or  deny  to  give  \w  the  particular  number  of  quarts 
or  pjnts  or  shall  sell  in  measnrcs  under-marked,  it  shall  not  be 
lawfiil  lor  him,  on  default  of  pa}  ment  of  such  reckoning,  to 
detain  any  goods  or  other  things  belonging  to  the  person  or 
persons  from  whom  such  reckoning  shall  be  due ;  but  he  shall 
be  left  to  his  actiou  at  law,  any  custom  or  usage  to  the  con- 
trary nolwilhstaiKi.ng.     11  and  i2  W.  c.  15,  s.  2. 

In  the  like  manner,  if  ihe  innkee^)er  give  credit  to  the  jjer- 
fion  for  tiiat  time,  and  let  him  go  without  payment,  then  he 
has  waived  the  benelit  of  the  custom,  and  must  rely  on  his 
other  agreement;  for  no  person  can  in  any  case  retam  where 
there  is  a  special  agreement,  because  then  the  other  party  is 
personally  liable  (x). 

An  innkeeper  may  detain  for  his  keep  a  Iwrse  left  with 
him  to  be  kept,  though  the  persons  who  left  him  had  no  right 
to  him,  and  though  such  persons  did  not  stay  m  the  inn  (^). 

And  if  a  man  commits  his  horse  to  an  innkeeper,  and  he 
puts  him  to  pasture,  he  may  detain  tlic  horse  until  l»e  is  satis- 
fied for  the  meat;  for  tlic  pasture  has  t^e  same  privilege  as 
the  stables  (?). 

If  a  horse  committed  to  an  innkeeper  is  detained  by  him 
for  his  meat,  and  the  owner  takes  him  away,  the  innkeeper 
must  make  fresh  pursuit  after  hiui,  aiul  retake  him,  otherwise 
the  custody  of  him  is  lost,  for  he  cannot  retake  him  at  any  other 
'  time;  for  if  a  distress  is  rescued,  and  the  party  on  fresh  pur- 
suit does  not  retake  it,  the  distress  is  lost  (a). 

But  if  a  horse  is  committed  to  an  hostler,  who  detains  him 
for  his  meat,  and  afterwards  the  owner  agrees  that  he  shall 
detain  him  til!  he  shall  be  satisfied,  here  he  has  not  only  the 
custody  of  him  as  a  distress,  but  also  the  property  in  him  as 
a  pledge;  and  if  the  owner  takes  it  from  him,  he  may  not 
only  retake  it  upon  fresh  ptirsuit,  but  Mh«'rcver  he  meets  it, 
because  he  had  a  property  by  such  agreement  (b), 

"'      (t)  Dul.  N.  P.  45-  (a)  I  Built.  »07.  (*)  S  Mod.  17a.     Bol.  N. 

*''*4$*  (9)  L.<1-  I^yn-  866.  (•}  a  RoL  Abr.  8^.  (4)  Ibid. 

>j8.  [i)  Ibid. 

Aa 


Of  InnJceepers,  15T 

An  imikeeper  who  detains  a  horse  for  his  meat  cannot  Use 
him,  because  he  detains  him  as  in  custody  of  the  law  (c). 

But  by  the  custom  of  London  and  Exeter,  if  a  nmn  com- 
mits a  horse  to  an  imikeeper,  and  be  eats  out  his  price,  the 
innkeeper  may  take  him  as  his  own,  on  the  reasonable  ap- 
praisement of  four  of  his  neighbours  (d). 

An  innkeeper  has  no  power  to  sell  the  horse  by  the  general 
custom  of  the  realm,  though  he  may  by  special  custom,  as  in 
the  city  of  London  (e). 

Inns  being  allowed  for  the  benefit  of  travellers,  the  inn- 
keeper shall  answer  for  those  things  which  are  stolen  within 
the  inn,  though  not  delivered  to  him  to  keep,  and  though  he 
was  not  acv-juainted  that  the  guests  brought  the  goods  to  the 
inn  -J  for  it  shall  be  intended  to  be  through  his  negligence,  or 
occasioned  by  the  fault  of  him  and  his  servants  (J). 

So  if  he  put  a  horse  to  pasture,  without  the  direction  of 
his  guest,  and  the  horse  is  stolen,  he  must  make  satisfac- 
tion (g). 

.  And  though  an  innkeeper  bids  his  guest  take  the  key  of  his 
chamber  and  lock  the  door,  and  tells  him  that  he  will  not  take 
the  charge  of  the  goods,  yet  if  they  are  stolen  he  will  be  an- 
swerable, because  he  is  charged  by  law  for  all  things  that 
come  to  his  inn,  and  he  cannot  discharge  himself  by  any  such 
or  the  like  words  (h). 

It  has  long  been  established  law,  that  the  innkeeper  is  bound 
to  restitution  if  the  guest  is  robbed  in  his  house  by  any  person 
whatever,  unless  ifc  appears  that  he  was  robbed  by  his  own 
servant,  or  by  a  companion  whom  he  brought  with  him ;  and 
it  is  no  plea  for  the  innkeeper,  that  at  the  time  his  guest's 
goods  were  lost  he  was  sick  and  insane  (i).  But  if  the  guesi 
is  not  a  traveller,  but  one  of  the  same  town,  the  master  of  tlie. 
inn  is  not  chargeable  for  his  servant's  theft;  and  if  a  man  is 
robbed  in  a  private  tavern  the  master  is  not  chargeable  (k). 

So  where  the  plaintiff's  servant  came  to  the  inn,  and  de- 
^red  to  have  the  liberty  of  leaving  his  goods,  which  he  coul4 
not  dispose  of  in  the  market,  until  the  next  week,  which  pro- 
posal was  rejected,  whereupon  he  sat  down  in  the  inn  as  a 
guest,  with  the  goods  behind  him,  and  during  the  time  the 
goods  were  taken  away,  it  was  held,  that  although  his  request 
^^s  not  complied  with,  he  was  entitled  to  protection  for  hi$. 
goods  during  the  time  he  continued  in  the  inn  as  a  guest  (/). 

(0  Bac.  Abr.  fit.  Inns.  (</)  Ibid.  (^  Str.  ^56!  (/)  8  Co/ 

(g)  Ibid.  (*;  Dalcc.  56.  .:(;)  SC».  3J<    Cj:Q,£ija.-6aa,         {k)  i 

C«-3i'  33-:  (0  5T.  R.273-  ........', 
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It  is  clear  that  the  goods  need  not  be  in  the  special  keeping 
of  the  innkeeper  in  order  to  make  him  liable;  if  they  are  at 
the  inn,  that  is  sufficient  to  charge  him  (m). 

Jjut  an  innkeeper  is  bound  to  answer  for  those  things  only 
that  are  infra  hospitium.  If  therefore  he  refuses^  because  his 
house  is  full,  to  receive  a  person,  ^vho  thereupon  says  he  will 
shift,  and  then  is  robbed,  the  innkeeper  is  not  liable  (w). 

Holt,  C.  J.  doubted  whether  u  nntn  is  a  guest  by  setting  up 
bis  horse  at  an  inn,  though  he  never  went  into  the  inn  himself  ^ 
but  the  other  three  justice*  held,  that  such  person  is  a  guest 
by  leaving  his  horse,  as  nnich  as  if  he  had  staid  himself;  be- 
cause the  horse  must  be  fed,  by  which  the  innkeeper  has  gain; 
but  othei-wise  if  he  had  left  a  triink  or  a  dead  thing  (o). 

But  if  a  man  comes  to  an  inn  with  a  hamper,  in  which  he 
has  certain  goods,  and  departs,  leaving  it  with  the  host,  and 
two  days  after  comes  again,  and  in  the  time  of  his  absence  it 
was  stolen,  he  shall  not  have  any  action  against  the  host,  be« 
cause  he  was  not  a  guest  at  the  time  of  the  stealing,  and  the 
host  had  no  benefit  by  the  keeping  thereof,  and  therefore  wa«, 
held  not  to  be  liable  for  the  loss  thereof  in  his  absence  (p). 

If  one  comes  to  an  inn,  and  makes  a  previous  contract  for 
lodging  for  a  set  time,  and  does  not  eat  or  drink  there,  he  is 
no  guest,  but  a  lodger,  and  so  not  under  the  innkeeper's  pro- 
tection ;  but  if  he  eats,  drinks,  or  pays  for  his  diet,  it  is  other- 
wise iq). 

So  if  !in  attorney  hires  a  chamber  in  an  inn  for  a  whole 
term,  the  host'is  not  chargeable  with  any  robbery  in  il,  because 
the  party  is  as  it  were  a  lessee  (r). 

Soldiers  billeted  are  guests ;  but  before  they  can  be  con- 
sidered as  such,  it  is  said  that  they  must  have  been  quartered 
as  guests  (0. 

•  A  guest  in  a  common  hui  arising  in  the  night  time,  and 
carrying  goods  out  of  his  chamber  into  another  room,  and 
from  thence  to  the  stable,  intending  to  ride  away  with  them, 
is  guilty  of  felony,  although  there  was  no  trespass  in  the  taking 
of  them  (0-  So  a  guest  may  be  guilty  of  felony  in  fraudu- 
lently taking  away  a  piece  of  plate  which  was  set  before  him 
in  an  inn  (u). 

By  the  mutiny  act,  which  is  renewed  annually,  all  kee|>ers 
of  inns,  livery-stables,  alehouses,  victualling  houses,  and  the 

(m)  s  T.  R.  »73.            (i)  Bui.  N.  P.  73.            («)  I  Salk.  388.  (f)   1 

Hoi.  Abr.  1.               (f)  12  Mod.  2«j.  (f)  Moore,  877.  (1)  Com. 

Dig.  tit.  Action  on  th(  CaiC  for  Negligence.               (r)  DallOB,  c.  40.  t  Hawk. 
P.  C.  c.  33,  f.  «8.            fn)  Ibid.*.  6. 
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Kouses  of  sellers  of  wine  by  retail  to  be  drunk  in  their  own 
houses,  or  places  thereunto  belonging,  (other  than  persons* 
canteens  held  under  the  authority  of  the  commissioners  for  the 
affairs  of  barracks,  and  other  than  persons  xAho  keep  taverns 
only,  being  free  of  the  vintners'  company  in  London,)  and  all 
persons  selling  brandy,  strong  waters,  cyder,  or  metheglin,  by 
retail,  to  be  drunk  in  houses,  (olher  than  the  houses  of 
distillers,  who  keep  places  for  distilling  brawdy  and  strong 
Waters,  and  of  shopkeepers,  whose  principal  dealings  shall  be 
jiiore  in  other  goods  than  in  brandy  and  titrong  waters,  and  who 
do  not  permit  tippling  in  their  houses,)  are  obliged  to  receive 
all  officers  and  soldiers  quartered  or  billeted  upon  them  But  if 
a  person  shall  be  aggrieved  by  having  more  soldiers  billeted 
than  in  proportion  to  his  neighbours,  on  complaint  thereof  to 
one  justice  of  the  division,  &c.  where  quartered,  or  if  the  per- 
son so  billeting  tliem  be  a  justice,  then  on  complaint  to  two 
justices  he  may  be  relieved,     i^' 

And  if  any  victualler,  &c.  having  any  officer,  &c.  billeted 
npon  him,  refuse  to  receive  him,  or  refuse  to  furnish  him  as 
herein  provided  by  this  act,  and  shall  be  thereof  convicted 
by  one  justice  of  the  county,  &c.  where  such  offence  was 
committed,  on  confession  or  the  oath  of  one  witness,  he  shall 
forfeit  not  more  than  5/.  nor  less  than  40s.  to  be  levied  by  dis- 
tress; which  sum  shall  be  applied,  first  to  satisfy  such  soldier 
for  the  expence  thereby  occasioned  to  him,  and  the  remainder 
to  the  overseers  of  the  parish  where  the  offence  w  as  committed. 

By  the  56th  section  of  the  same  act,  if  any  officer,  military 

or  civil,  shall  quarter  any  of  the  wives,  children,  or  servants  of 

-any  officer  or  soldier  in  any  house  against  the  consent  of  the 

owner,  he  shall  forfeit  20s.  to  the  party  aggrieved,  on  proof 

thereof  to  the  next  justice  of  the  peace. 

By  3.  53,  officers  and  soldiers  billeted  as  aforesaid  shall  be 
received  and  furnished  with  diet  and  small  beer,  paying  fou 
the  same,  as  hereafter  mentioned,  out  of  their  subsistence- 
money. 

By  8.  54,  if  any  person  shall  chuse  rather  to  furnish  non* 
i&ommission  officers  or  private  men  with  candles,  vinegar,  and 
salt,  gratis,  and  allow  them  the  use  of  fire,  and  the  necessary 
utensils  for  dressing  and  eating  their  iheat,  and  shall  give  notice 
thereof  to  the  commanding  officer,  and  shall  furnish  them 
accordingly ;  in  such  case  they  shall  provide  their  own  victuals 
and  small  beer,  and  the  officer  who  receives  their  pay  shall 
pay  tjjie  suujs  after-m.entioped  out  of  the  siibsisteuce  i^oney 

tor 
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for  diet  aiul  small  beer  to  thein,  and  not  to  the  persons  oa 
whom  ihey  are  quartered. 

By  s.  5j,  every  officer  receiving  the  pay  or  subsistence 
money,  either  for  a  regiment  or  for  particular  troops  and  com- 
panies, or  otherwise,  shall  immediately,  upon  each  receipt  of 
each  sum,  give  public  notice  thereof  to  all  on  whom  officers 
and  soidiers  are  quartered ;  and  shall  also  appoint  such  person* 
to  repair  to  their  quarters,  at  such  times  as  they  shall  appoint 
for  the  payment  of  the  said  pay  or  subsistence  n)oney  to  the 
officers  or  soldiers,  which  shall  be  within  four  days  at  ihe 
farthest  after  the  receipt  of  the  same,  as  aforesaid  ;  and  such 
persons  shall  then  and  there  acquanit  such  officer  with  the 
accounts  or  debts  between  them  and  the  oDiccrs  and  soldiers 
quartered :  w  hich  accounts  the  said  officer  is  to  accept  of,  and 
immediately  pay  the  same,  before  any  part  of  the  pay  or  sub- 
sistence be  distributed.  And  if  such  officer  shall  not  so  give 
notice,  and  shall  not  immediately,  upon  producing  such  ac- 
count stated,  satisfy  the  sanie  ;  upon  complaint  on  oath  by  two 
witnesses,  at  the  next  quarter  sessions  for  the  county  or  city 
where  such  quarters  were,  the  paymaster  of  the  guards,  gar- 
risons, and  marines,  are  authorised  (upon  ceitificate  of  the  said 
justices  before  whom  such  oath  was  made,  of  tlie  sum  due 
upon  such  accounts,  and  the  persons  to  w  hom  the  smne  is 
owing)  to  pay  the  said  sums  out  of  the  arrears  due  to  tJie  said 
officer,  upon  pain  of  such  paymaster  forfeiting  liis  place,  aud 
being  incapacitated  froui  holding  it  again. 

By  s.  <1!J,  the  commanding  officer  may  exchange  any  men  or 
horses  quarted  in  any  plate  \\  ith  another  man  or  horse  quar- 
tered in  the  same  place,  provided  the  number  of  the  men  and 
horses  do  not  exceed  the  number  at  that  time  bilkted  ou  such 
house. 

By  s.  47,  where  any  horse  or  dragoon  shall  be  quartered 
upon  any  person  u ho  has  no  stable;  upon  his  complaint  to 
two  justices  ot  the  division,  and  his  making  such  allowance  as 
such  justices  shall  think  reasonable,  they  may  order  the  men 
and  their  horses,  or  the  horsfes  only,  as  the  case  may  be,  to 
be  removed  and  quartered  upt>n  some  otlier  person  who  has 
:>tables,  and  niay  order  and  settle  a  projjcr  allowaticc  to  be 
made  by  the  person  having  no  stables,  in  lieu  of  his  quartering 
such  horse  or  dragoon,  and  order  payment  thereof  to  the 
person  to  whom  the  removal  is  made,  for  or  to  be  applied  for 
tiie  furnishing  of  quarters  for  such  men  and  their  horses. 

By  41J  CiVo.  3,  c.  37.  it  is  enacted,  that  every  uon-com- 
missioced  officer  and  private  soldier,  who  shall  be  furnished 

with 
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with  diet  and  small  beer  by  the  pCTsons  on  whom  they  are  quar- 
tered, shall  pay  for  the  same  Is.  and  4fZ.  per  day. 

By  s.  2,  where  the  innholder,  &c.  furnishes  certain  articles 
in  lieu  of  diet  and  small  beer,  as  in  the  former  act  mentioned, 
he  shall  have  one  halfpenny  per  day  for  each  non-comissioned 
officer,  &,c. 

By  s.  3,  1  s.  Q.d.  per  day  is  to  be  paid  for  each  horse. 

By  s.  5,  all  non  commissioned  oflicers  and  soldiers  shall 
receive  their  diet  and  small  beer  at  the  above  rates  while  oii 
the  march,  and  on  the  day  of  the  arrival  at  the  place  of  their 
final  destination,  and  on  the  two  subsequent  days,  unless  either 
of  the  two  be  a  market  day  for  the  place  where  billeted,  or 
within  two  miles  thereof;  in  which  case  the  innkeeper,  &c. 
shall  discontinue  on  and  from  such  market  day  the  diet  and 
small  beer,  and  furnish  in  lien  thereof  the  articles  in  the  said 
former  act  specified,  and  at  the  rate  in  this  act  prescribed. 

By  s.  6,  if  any  person,  liable  to  have  soldiers  quartered 
on  him,  shall  pay  any  sum  to  any  non-commissioned  officer 
or  soldier  on  the  march  in  Heu  of  the  diet  and  small  beer,  hd 
may  be  proceeded  against  and  fined  as  if  he  had  refused  to 
furnish  according  to  the  former  act  the  things  to  be  furnished 
to  non-commissioned  officers  and  soldiers  so  quartered  as 
aforesaid. 

By  s.  7,  the  provisions  of  section  the  5th,  are  extended  to 
halting  on  a  march. 

By  s.  8 ;  but  if  the  halt  be  for  longer  than  one  day,  and 
the  day  after  the  arrival  be  market  day,  as  aforesaid,  there  is 
to  be  no  discontinuance  of  diet  and  small  beer. 

By  s.  9,  non-commissioned  officers  and  private  men  em- 
ployed in  recruiting,  and  the  recruits  by  them  raised,  shall, 
while  on  the  march,  and  for  two  days  after  the  day  of  their 
arrival  at  any  recruiting  station,  be  entitled  to  the  same  benefit 
as  before  provided  for  troops  on  their  march  ;  but  no  recruit 
enlisted  after  the  two  days  subsequent  to  the  arrival  of  the 
party  at  their  recruiting  station,  shall  be  entitled  to  be  sup- 
plied with  diet  and  small  beer  at  the  rate  herein-before  pre- 
scribed, except  at  the  option  of  the  party  where  quartered. 
Provided  that  in  case  any  recruiting  party,  v/ith  the  recruits 
by  them  raised,  shall  remove  from  tkeir  station,  and  after  a 
time  shall  return  to  the  same  place,  they  and  their  recruits 
shall  not  be  again  entitled  to  the  diet  and  small  beer  for  two 
days,  unless  their  time  of  absence  exceeded  twenty  days. 

M  CHAP, 
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Of  IVitnesses. 

ALL  witnesses,  of  whatever  religion  or  country,  that  have 
the  use  of  their  reason,  are  to  be  received  and  examined, 
except  such  as  are  infamous,  or  such  as  are  interested  in  tlie 
event  of  the  cause.  All  others  are  competent  witnesses ; 
though  the  jury,  from  other  circumstances,  will  judge  of  tlieir 
credibility  (x). 

A  Mahometan  may  be  sworn  upon  the  Alcoran,  and  a 
Genloo  accordiujj;  to  the  custom  of  India,  and  their  evidence 
may  be  received  even  in  a  criminal  case  (j/).  Quakers,  who 
refuse  to  take  an  oalh  under  any  form,  arc,  by  the  7  and  8  /T. 
c.  .34,  permitted  in  judicial  proceedings  to  make  a  solenm 
affirmation  ;  and  if  such  affirmation,  like  an  oath,  is  proved  to 
be  false,  they  are  subject  to  the  penalties  of  perjury.  In 
penal  actions,  as  for  bribery,  they  are  also  entitled  to  the  game 
privilege  (2).  But  this  privilege  of  solenm  affirmation  docs 
hot  extend  to  criminal  causes;  8  Geo.  1,  c.  (J;  '22  Gca.  2, 
c.  SO,  46. 

It  is  a  principle  of  law,  that  no  man  is  to  be  examined  to 
prove  his  own  infamy.  However,  a  witness  may  be  exa- 
mined with  regard  to  his  own  infaujy,  if  the  confession  dow 
not  subject  him  to  any  future  punishment ;  as  a  witness  may 
be  asked  if  he  has  not  stood  in  the  pillory  for  perjury  (a). 

By  the  statute  46  Geo.  .1,  c  37,  it  is  enacted,  that  a  wit- 
ness cannot  refuse  to  answer  a  question  relevant  to  the  matter 
in  issue,  the  answering  of  which  has  no  tendency  to  accuse 
himself,  or  to  expose  him  to  penalty  or  forfeiture,  by  reason 
only  that  the  answ  er  to  such  question  may  establish,  or  tend  to 
establish,   that  he  owes  a  debt,  or  is  subject  to  a  civil  suit. 

No  counsel,  attorney,  or  other  person,  intrusted  with  the 
secrets  of  the  cause  by  the  party  lumself,  shall  be  compelled, 
or  perhaps  allowed,  to  give  evidence  of  such  conversation  or 
matters  of  perjury,  as  came  to  his  knowledge  by  virtue  of 
such  trust  and  confidence  (Ij)\  but  he  may  be  examined  as  to 
mere  matters  of  fact,  as  the  execution  of  a  deed  or  the  like, 

(jr)  3  Bl.  Com.  a67.  (y)  Leech's  Cases,  51.     lAU.  21.        (a)  Cowf . 

3!*,        (-}  4  T.  R.  44«.        (0  Ibid,  4JI.  753. 

whick 


Of  Witmsses.  163 

xvhich  might  have  come  to  his  knowledge,  without  being  en-* 
trtisted  in  the  cause.  n:  fSrr.r  .  '  ■   .\.--\ 

As  all  demonstration,  says  Lord  Chief  B^tmi  <5ilbert-  |c), 
is  founded  on  the  view  of  a  man's  own  proper  senses  by  a 
gradation  of  clear  and  distinct  perceptions,  so  all  probabi- 
lity is  founded  upon  obscure  and  indistinct  views,  or  upon 
report  from  the  sight  of  others.  The  attestation  of  a  wit- 
ness, therefore,  must  be  to  what  he  knew,  and  not  to  that 
only  which  he  had  heard,  for  a  mere  hearsav  is  no  evidence^' 
although,  under  certain  circumstances^  it  may  be  allowed  in' 
corroboration  of  what  has  been  directly  sworn  (</).  The  ge»' 
neral  rule  is,  that  testimony  upon  oath  must  clearly  express 
the  fact  sworn  to,  to  have  been  so  far  within  the  party's  omtx 
and  certain  knowledge,  that  perjury  may  be  assigned  upon  ity 
if  it  shall  turn  out  that  he  has  intentionally  sworn  what  is 
false.  Therefore,  an  affidavit  to  hold  a  man  to  bail,  where 
the  words  were  *'  m  indebted,"  instead  of  ^'  is  indebted,"  was 
rejected  as  containing  no  assertion ;  for  there  is  nothing  pre- 
dicated (e).  So,  also,  an  argumentative  affidavit  is  insuffi- 
cient; as  if  a  legatee  swear,  that  the  executor  made  him 
such  a  promise,  and  therefore  he  is  indebted  (/").  But  as- 
signees, executors,  8cc.  who  are  plaintiffs,  are  allowed,  ex  nt' 
cessitate  rei,  to  swear  to  a  debt  as  to  their  belief  only ;  for 
they  cannot  have  certain  knowledge  of  the  face  of  its  existence, 
and  therefore  cannot  take  a  positive  oath  ( g).  And  although 
it  has  been  generally  conceived,  and  said  by  great  authority, 
that  perjury  cannot  be  assigned  in  any  thing,  which  is  not 
within  tilie  knowledge  of  the  deponent ;  as  if  he  swears  upon 
his  belief,  &c.  for  what  he  swears  upon  his  belief  is  not 
within  the  compass  of  his  oath  (A).  Yet  that  opinion  is  now 
entirely  exploded ;  for  it  has  been  declared  by  Lord  Chief 
Justice  de  Grey,  in  the  common  pleas  (i),  and  Lord  Mans- 
field, in  the  king's  bench  [k),  that  a  man  may  be  indicted  for 
perjury,  in  swearing  he  believes  a  fact  to  be  true,  which  he 
must  know  to  be  false. 

In  all  cases  of  high  treason,  petit  treasoa,  and  misprison  of 
treason,  by  statutes  1  Edxc.  6,  c.  12,  and  5  and  6  Edzo.  6,  c.  1 1, 
two  lawful  witnesses  are  required  to  convict  a  prisoner,  unless 
ke  shall  willingly  and  without  violence  confess  the  same;  and 
by  the  7  IV.  3,  c.  3,  the  confession  of  the  prisoner  shall  not 

(c)  Law  of  EviJeHCe,  p.  3.  {d)  Ibid.  149.  (t)  2  Wils.  M4, 

(/)   I  T.  II.  716.  (g)  Ibid.  83.  (i)  Gilbert's  Law  of  Evidence,  55. 

to  Milkr's  C»sc,  jWils.  427.        (i)  Fcdley's  Case,  Triuitjr  Term,  i724' 
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countervail  the  necessity  of  two  witnesses,  unless  such  con-r 
fesjiion  be  made  in  open  court  (/). 

To  endeavour  to  dissuade  a  witness  from  giving  evidence, 
is  a  high  mispriiK>n  and  contempt  of  the  king's  courts^  uud  pu- 
Bi&habie  by  tine  and  imprisonment  (m). 

By  statute  27  Geo.  2,  c.  3,  explained  by  the  statute  18  Geo. 
Sf  c.  19t  ^  persons  appearing  upon  recognizance  or  sub- 
ftcexiM  to  give  evidence^  whether  any  indictment  be  preferred 
or  no,  and  as  well  without  conviction  as  with  it,  are  entitled 
to  be  paid  their  chaiges,  with  a  further  allowance  (if  poor)  fur 
their  trouble  and  loss  of  time. 

When  subpoenaed,  witnesses  must  appear  at  the  trial,  on 
pain  of  forfeiting  100/.  to  the  king;  to  which  the  statute 
5  Eliz.  c.  9,  has  added  a  penalty  of  10/.  to  the  party  ag-. 
grieved,  and  damages  equivalent  to  the  loss  sustained  by  want 
of  his  evidence.  But  no  witness,  unless  his  reasonable  ex- 
pences  be  tendered  him,  is  bound  to  appear  at  all ;  nor,  if  li» 
appears,  is  he  bound  to  give  evidence  till  such  charges  are 
actually  paid  him :  except  he  resides  within  the  bills  of 
mortality,  and  is  sunmioned  to  give  evidence  within  the 
same. 


CHAP.  XXIII. 
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TRIAL  by  jury,  says  Sir  William  Blackstone,  has  been 
used  time  out  of  mind  in  this  lutiun,  and  ^>eems  to  have  beerv 
coeval  with  the  first  civil  govennnent  thereof.  Some  autliors. 
have  endeavoured  to  trace  the  original  of  juries  up  as  high  as 
the  Britons  themselves ;  but  certain  it  is,  that  ihey  were  in  use 
among  the  earliest  Saxon  c<jlonies.  By  the  laws  of  Ling 
llthelred,  it  is  apparent  that  juries  were  in  use  many  yeara 
before  the  conquest ;  and  Uity  are,  as  it  were,  incorporated 
vith  our  constitution  (/{).  The  establishment,  however,  ajid 
use  of  this  tribunal  in  this  island,  of  what  date  soever  it  be,i 
though  for  a  time  greatly  impaired  and  shaken  by  the  intro- 
duction of  tiie  Norm«n  trial  by  battle,  wa^  always  so  highly 
esteemed  and  valued   by   the   people,  tliat  no,  conquest,  no 

(/)  a  St.  Tr.  xoJ,  144.  2 1  hi  J.  40.  Foiler  145.  a  Hawk,  (o  J.  («)  4 
9i.  C«in.  izfi.        (»)  Wak.LL.Ansl.  in.  117. 
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change  of  government,  could  ever  prevail  to  aWish  It.  In 
Magna  CUarta  it  is  more  than  once  insisted  on  as  the  principal 
fcuhvark  of  our  liberties ;  but  esj)ecially  by  chapter  29>  thai 
no  freeman  shall  be  hurt  in  his  person  or  property  "  nisi  per 
iega  I e  judicium  parium  suorum  vel  per  legem  terra" 

Trials  by  jury,  in  civil  causes,  are  ordinary  and  extraordi*- 
iiary.  The  extiaordinary  trials  of  this  kind  are:  1st.  By  the 
grand  assize,  in  M'hicli  a  writ  de  magna  assisa  eligenda  is 
presented  to  the  sheriflF  to  return  four  knights,  who  are  to 
elect  and  chuse  twelve  others  to  be  joined  with  them  to  try 
the  matter  of  right  (o).  2dly,  By  an  attaint,  which  is  a  pro-^ 
cess  commenced  against  a  former  jury  for  bringing  in  a  false 
verdict.  The  jury  in  this  case  must  consist  of  twenty-four  of 
the  best  men  of  the  country,  who  are  called  ihe  grand  jury  ia 
the  attaint,  to  distinguish  them  from  the  first,  or  petit  jury ; 
and  these  are  to  hear  and  try  the  goodness  of  the  former  ver- 
dict. The  ordinary  trial  by  jury  is,  where  an  issue  is  joined 
upon  a  matter  of  fact.  In  this  case,  the  court  awards  a 
venire  facias  to  the  sheriff  of  the  county  in  which  the  venire 
is  laid  ;  or,  if  the  sheriff  be  a  party,  or  related  to  either  of  the 
parties,  to  the  coroner,  commanding  him  to  cause  twelve  free 
and  lawful  men  of  the  body  of  the  county  to  appear  and  try 
the  cause  the  last  return  of  the  same  term  in  which  the  issue  i» 
joined,  viz.  Hilary  and  Trinity  terms,  which,  from  the  making 
up  the  issues  therein,  are  usually  called  issuable  terms.  But 
this  being  matter  of  form,  the  jurors'  names  only  are  returned 
on  a  panel,  or  oblong  piece  of  parchment ;  and  they  not  ap- 
pearing, a  habeas  corpora  jurator urn  in  the  common  pleas, 
and  a  distringas  in  the  king's  bench,  issues  to  compel  their 
appearance  on  the  day  appointed  at  Westminster.  The  jurors 
contained  in  the  panel  are  either  special  or  common  jurors. 
Special  juries  were  originally  introduced  in  trials  of  bar,  when 
the  causes  were  of  too  great  nicety  for  the  discussion  of  or- 
dinary freeholders  ;  as  where  the  sheriff  was  suspected  of  par- 
tiality, though  not  upon  such  apparent  cause  as  to  warrant  an 
exception  to  him.  He  is  in  such  cases,  upon  motion  in  court, 
and  a  rule  granted  thereupon,  to  atteiid  the  prothonotory,  or 
other  proper  otKcer,  with  his  freeholders'  book ;  and  the  of- 
ficer is  to  take  indifferently  forty-eight  of  the  principal  free- 
holders in  the  presence  of  the  attornies  on  both  sides  ;  who 
are  each  of  them  to  strike  off  twelve,  and  the  remaining 
twenty-four  are  returned  upon  the  panel.     By  the  stat.  3  Geo, 

{»)  Co.  Lit  1556. 
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2,  c,  25,  either  party  is  entitled  upon  motion  to  have  a  special 
Jury  struck  u|)on  the  trial  of  any  issue,  as  Hell  at  the  assizes 
as  at  bar;  he  paying  the  extraordinary  expcnce,  unless  the 
judge  will  certit)  (in  pursuance  of  the  statute  24  Geo.  2,  c.  18) 
that  the  cause  required  such  special  jur).  But  there  cannot 
be  a  special  jury  in  cases  of  treason  or  felony;  for  the  party 
must  have  the  advantage  of  making  twenty  peremptory  chal- 
Iciigeii  in  a  prosecution  for  felony,  and  thirty-hve  in  tlie  case  of 
treason  ( /)). 

A  coniinoD  jury  is  one  returned  by  the  cheri6f  according  to 
the  statute  3  Qeo.  '2,  c.  Co,  which  appoints  that  the  sheriff  or 
oliiccr  shall  not  return  a  separate  panel  for  every  separate 
ou^ie,  as  formerly;  but  one  and  the  same  panel  for  every 
cause  to  be  tried  at  the  same  assizes,  containing  not  less  than 
forty-eight,  nor  more  than  seventy  mo  jurors :  and  that  their 
names  being  written  upon  tickets,  shall  be  put  into  a  box  or 
glass ;  and  w  hen  each  cause  is  called,  twelve  of  these  persons, 
whose  names  shall  be  lirst  drawn  out  of  the  box,  shall  be 
tiworn  upon  the  jury,  unless  absent,  challenged,  or  excused; 
or  unless  a  previous  view  of  the  messuages,  lands,  or  place  in 
question,  shall  have  been  thought  necessary  by  the  court, 
Stat.  4  AuHf  c,  16;  in  which  case  six  or  more  of  the  jurors, 
returned,,  to  be  agreed  upon  by  the  parties,  or  named  by  a 
judge,  or  other  proper  oflicer  of.the  court,  shall  be  appointed 
by  special  writ  of  habeas  corpora,  or  distringas,  to  have  the 
matter  in  question  shewn  to  them  by  two  persons  named  in 
the  writ ;  and  then  such  of  the  jury  as  have  had  the  view,  or 
so  many  of  them  as  appear,  shall  be  sworn  on  the  inquest  pre- 
vious to  any  other  jurors. 

As  the  jurors  appear,  when  called,  they  shall  be  sworn, 
unless  challenged  by  either  party.  Challenges  are  of  l\\o 
sorts;  challenges  to  the  array  and  challenges  to  the  polls. 

Challenges  to  the  array  are  at  once  an  exception  to  the 
whole  panel,  in  which  the  jury  arc  arrayed,  or  set  in  order  by 
the  sheriff  in  his  return;  and  they  may  be  made  upon  ac- 
comit  of  partiality  or  some  default  in  the  sheritT,  or  his  under 
ofticcr  who  arrayed  the  panel.  And,  generally  speaking,  the 
same  reasons  that  before  the  awarding  the  venire  were  sufti- 
cient  to  have  directed  it  to  the  coroners,  or  elizors,  will  be 
also  sufficient  to  quash  the  array,  when  made  by  a  person  or 
officer,  of  whose  partiality  there  in  any  tolerable  ground  of 
iuspicion.      Also,    though  there    be  no  personal   olijectiou 

[f)  zx  Via.  Abr.  y>i. 
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against  llie  slieriflf,  yet  if  he  arrays  the  panel  at  tlie  nomination, 
or  under  the  direction  of  either  party,  this  is  a  good  caUse  of 
cliallenge  to  the  array.      Formerly,  if  a  lord  of  parliament 
had  a  cause  to  be   tried,  and  no  knight  was  returned  upoti 
the  jury,  it  was  a  cause  of  challenge  to  the  array  {q) ;  but  an 
imexpected   use  having  been  made  of  this  dormant  privilegii 
by  a  spiritual  lord,  it  was  abolished  by  statutes  24  Gzo.  2, 
c.  1 8.     But  still  in  attaint,  a  knight  must  be  returned  upon 
the  jury  (r).     Also,   by  the  pohcy  of  the  ancient  law,   the 
jury  must  come  de  vicineto,  from  the  neighbourhood  of  the 
vill  or  place  where  the  cause  or  return  was  laid  in  the  de- 
claration ;  and  therefore,  some  of  the  jury  were   obliged  to 
be  returned  from  the  hundred  in  wiiich  such  vill  lay ;  and,  if 
none  were  returned,  the  array  might  be  challenged  for  de- 
fect of  hundreders.     But  this  cause  of  challenge  is  now  by 
the  statutes  4  and  5  Ann.  c.  1 6,  entirely  abolished  upon  all 
civil  actions,  except  upon  penal  statutes ;  and  upon  these  als6 
by  the  24  Geo.  2,   c.  18,  the  jury  being  now   only  to  come 
de  corpore  comitatus,  from  the  body  of  the  county  at  large, 
and  not  de   vicineto,  or  from  the  particular  neighbourhood. 
The  array  by  the  ancient  law  may  also  be  challenged,  if  an 
alien  be  party  to  the  suit,  and,  upon  a  rule  obtained  by  his 
motion  to  the  court  for  a  jury  de,  medietate  linguae,  such  a  one 
may  be  not  returned  by  the  sheriff,  pursuant  to  the  statute 
28   Edzo.  3,   c.    13,    enforced   by  8  Hen.  6,  c.  29,  which 
enact,  that  where  either  party  is  an  alien  born,  the  jury  shall 
be  one  half  de.'iizens,  and  the  other  aliens  (if  so  many  be 
forthcoming  in  the  place)  for  the  more  impartial  trial.     But 
where  both  parties  are  aliens,  no  partiality  is  to  be  presume^ 
to  one  more  than  the  other ;  and  therefore  it  was  resolved 
soon  after  the  statute  8  Hen.  6,  that  where  the  issue  is  joined 
between  two  aliens  (unless  the  plea  be  had  before  the  mayor 
of  the  stable,  and  thereby  subject  to  the  restrictions  of  sta- 
tute 27  Edri),  3,  St.  2f  c.  8,  the  jury  shall  all  be  denizens  (s). 

Challenges  to  the  poll,  in  capita^  are  exceptions  to  par- 
ticular jurors. 

Challenges  to  the  polls  may  be  reduced  to  four  heads : 
propter  honoris  respect  am;  propter  defectum;  propter  «/*- 
fectum ;  and  propter  delictum. 

1 .  Propter  honoris  respectum ;  as  if  a  lord  of  parliament 
be  impanelled  on  a  jury,  he  may  be  challenged  by  eithtr 
party,  or  he  may  challenge  himself. 

(j)  Co.  Lit.  156.  (O  Ibid.         (»)  Yeaibook,  a  I  Hen.  6,  c.  4. 

2.  Propter 
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2.  Propter  defectum.}  as  if  a  junman  be  an  alien  bom, 
this  b  detect  of  birth ;  if  he  be  a  slave  ur  bondman,  this  is 
jdefect  of  liberty,  and  he  cannot  be  liber  et  Ugaiis  homo. 
Under  the  word  homo  also,  though  a  name  common  to  both 
sexes,  the  female  is  however  excluded,  propter  defectum 
sexus;  except  when  a  widow  feigns  herself  with  child,  in  order 
to  exclude  the  next  heir,  and  a  supposititious  birth  is  sus- 
pected to  be  intended  ;  then  upon  writ  dc  ventre  inspicitndo, 
a  jury  of  women  is  to  be  impanelled  to  try  the  question, 
whether  with  child  or  not  {t).  But  the  principal  dtliciency 
is  defect  of  estate  sufficient  to  qualify  him  to  be  a  juror. 
This  depends  upon  a  variety  of  statutes.  And,  first,  by  the 
Statute  Westm.  2,  13  Edw.  1  c.  38,  none  shall  pass  on  juries 
in  assizes  within  the  county,  but  such  as  may  dispend  QOs.  by 
the  year  at  the  least ;  which  is  increased  to  40s.  by  the  sta- 
tute 21  Edw.  1,  St.  1,  and  2  Hen.  5,  st.  2,  c.  3.  'I'his  was 
doubled  by  the  statute  27  Etiz.  c.  6,  which  requires  iu  every 
buch  case  the  jurors  to  have  estate  of  freehold  to  the  yearly 
value  of  4/.  at  the  least.  But  the  value  of  money  decreasing 
at  that  time  very  considerably,  this  qualification  was  raised  by 
the  statute  16  and  17  Car.  2,  c.  3,  to  20L  per  ann.  which, 
being  only  a  temporary  act  for  three  years,  was  suffered  to 
expire  without  renewal,  to  the  great  debasement  of  juries. 
However,  by  the  statute  4  and  5  W.  and  M.  c.  24,  it  was 
Again  raised  to  lO/.  per  ann.  in  Eugland,  and  6/.  iu  Wales,  of 
freehold  lands  or  copyhold ;  which  is  the  first  time  that  copy- 
holders (as  such)  were  admitted  to  serve  upon  juries  in  any  of 
the  king's  courts,  tliough  they  had  before  been  admitted  to 
serve  in  some  of  the  sheriff's  courts,  by  the  statutes  1  liic, 
3,  c.  4,  and  9  Hen.  7,  c.  13.  And  lastly,  by  statute  3  Geo. 
fi,  c.  9.5,  any  leaseholder  for  the  term  of  five  hundred  years 
absolute,  or  for  any  term  determinable  upon  life  or  lives,  of 
tiie  clear  yearly  value  of  20/.  per  ann'.  over  and  above  the 
rent  reserved,  is  qualified  to  serve  upon  juries.  And  upon 
Recount  of  the  small  number  of  freeholders  in  the  county  of 
Middlesex,  and  the  frequent  occasion  for  juries  at  Westminster 
in  that  county,  it  is  enacted  by  the  4  Geo.  2,  c.  7,  that  a  lease- 
holder for  any  number  of  years,  if  the  improved  annual  value 
of  his  lease  be  50/.  above  all  ground-rents  and  other  reser- 
vations, sliall  be  liable  to  serve  upon  juries.  By  the  3  Geo.  2, 
c.  IdJ,  persons  impanelled  upon  any  jury  within  the  city  of 
LondoP;  shall  be  householders,  and  possessed  of  some  estate 

(/}  Cr*.  Eliz.  566. 
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either  re^  or  personal  value  of  100/.  When  tlie  jury  is  de 
medietate  lingii/e,  that  is  one  moiety  of  the  English  tongue  or 
nation,  and  the  other  of  any  foreign  nation,  no  want  of  lands 
shall  be  any  cause  of  challenge  to  the  alien ;  for  he  is  inca- 
pable to  hold  any ;  this  would  totally  defeat  the  privilege ; 
2  Hen.  5;  st.  2,  c  3;  8  Hen.  6,  c.  19. 

3.  Jurors  may  be  challenged  propter  ejfectum,  for  suspiciwi 
of  bias  or  partiality.  This  may  be  either  a  principal  challeiige, 
or  to  the  favour.  A  principal  challenge  is  such,  where  the 
cause  assigned  carries  wilh  it,  prima  facie,  evident  marks  of 
suspicion,  either  of  malice  or  favour :  as  that  a  juror  is  of 
Itin  to  either  party  within  tlie  ninth  degree;  that  he  has  been 
arbitrator  on  either  side  ;  that  he  has  an  interest  in  the  cause; 
that  there  is  an  action  depending  between  him  and  the  party; 
that  he  has  taken  money  for  his  verdict;  that  he  has  formeriy 
been  a  juror  in  the  same  cause;  that  he  is  the  party's  master, 
servant,  counsellor,  steward,  or  attorney,  or  of  the  same  so- 
ciety or  corporation  with  him  :  all  these  are  principal  causes 
of  challenge,  which,  if  true,  cannot  be  overruled;  for  jurora 
must  be  onuii  exceptione  mvjores.  Challenges  to  the  iavour, 
are  where  the  party  has  no  principal  challenge ;  but  objects 
only  some  probable  circumstances  of  suspicion,  as  acquaint- 
ance and  the  like;  tlie  validity  of  which  must  be  left  to  the 
determination  of  the  triors,  whose  office  it  is  to  decide  whe- 
ther the  juror  be  favourable  or  unfavourable.  The  triors,  ia 
case  the  first  man  called  be  challenged,  are  two  indifferent 
persons  named  by  the  court ;  and  if  they  try  one  man,  and 
find  him  indifferent,  he  shall  be  sworn ;  and  then  he  and  tlie 
two  triors  shall  try  the  next ;  and  when  another  is  found  in- 
different and  sworn,  the  two  triors  shall  be  superseded,  and 
the  two  first  sworn  on  the  jury  shall  try  the  rest. 

4.  Challenges  propter  delictum  are  for  some  crime  or  mis- 
demeanor, that  affects  the  juror's  credit,  and  renders  him 
infamous.  As  for  a  conviction  of  treason,  felony,  pegury, 
or  conspiracy ;  or  if  for  some  infamous  offence  he  has  re- 
ceived judgment  of  the  pillory,  tumbrel,  or  the  like  ;  or  to  be 
branded,  whipped,  stigmatized;  or  if  he  be  outlawed  ©r  ex- 
communicated, or  has  been  attainted  of  false  verdict,  prie« 
munire,  or  forgery  ;  or  lastly,  if  he  has  proved  recreant,  when 
champion  in  the  trial  by  battle,  and  thereby  has  lost  his  li- 
beram  legem.  A  juror  may  hnnseif  be  examined  on  oath  of 
voir  dire,  veritatem  dicere,  with  regard  to  such  causes  of 
challenge,  as  are  not  to  his  dishonour  or  discredit ;  but  not 

with 
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with  re-ard  tr>  any  crime,  or  any  thing  which  tends  to  his  dis- 
grace or  disudvautage.  r  . 

Besides  these  challenges,  -which  are  exceptions  against  the 
fitness  of  jurors,  and  whereby  they  may  be  exchidcd  from 
^erving,  tliere  are  also  other  causes  to  be  made  use  of  by 
the  jurors  themselves,  which  are  matter  of  exemption ; 
whereby  their  service  is  excused,  and  not  excluded.  As  by 
Matute  West. '2,  l.S  F.dw.  1,  c.  38,  sick  and  decrepid  persons, 
persons  not  cormorant  in  county,  and  men  abctvc  seventy 
years  old ;  and  by  the  stat.  7  and  8  W.  .'>,  c.  82,  infants  under 
twenty-one.  I'liis  exemption  is  also  extended  by  divers  sta- 
tutes^ customs,  aud  charters,  to  physicians  and  other  medical 
persons,  counsel,  attornies,  officers  of  the  courts,  and  the 
like;  all  of  whom,  if  impanelled,  must  show  their  special 
exemption.  Clergymen  arc  also  usually  excused,  out  of 
favour  and  respect  to  their  function  :  but,  if  they  are  seized 
of  lands  and  tenements,  they  arc  in  strictness  liable  to  be 
impanelled  in  respect  of  their  lay  fees,  unless  they  be  in  the 
service  of  the  king  or  some  bishop. 

If  by  means  of  challenges,  or  other  cause,  a  sufficient 
number  of  unexceptionable  jurors  does  not  appear  at  the 
trial,  either  parly  may  pray  a  tale^.  A  taUa  is  a  supply  of 
such  men  as  are  sunnnoned  upon  the  first  panel,  in  order  to 
make  up  the  deficiency.  For  tliis  purpose  a  writ  of  decern 
tales,  octo  ta/cs,  and  the  like,  was  used  to'  l)e  issued  to 
the  sheriff  at  common  law,  and  must  be  still  so  done  at  a 
trial  at  bar,  if  the  jurors  make  default.  But  at  the  assizes 
or  nisi  prius,  by  virtue  of  the  statute  iio  Jlcn.  8,  c.  (i,  -and 
other  subsequent  statutes,  the  judge  is  empowered,  at  the 
prayer  of  either  party,  to  award  a  tales  de  circumstantibus, 
of  persons  present  in  court,  to  be  joined  to  the  other  jurors 
to  try  the  cause;  who  are  liable  however  to  the  same  chal- 
lenges as  the  principal  jurors.  This  is  usually  done  till  tlM 
legal  number  be  completed. 

The  provisions  of  these  statutes  respecting  a  tales,  are 
now,  since  the  practice  introduced  by  the  3  (ieo.  <2,  c.  26, 
of  impanelling  not  less  than  forty-eight,  nor  more  than  se- 
venty-two, for  the  trial  of  all  common  causes,  confined  in  a 
preat  measure  to  special  juries.  If  a  tales,  in  default  of 
special  jurymen,  is  prayed,  it  is  supplied  agreeably  to  the 
7  and  b  IV-  c.  32,  from  the  p:uiel  of  the  common  jurymen. 
fio  talcs  caii  be  prayed  where  all  the  special  jurymen  ar« 
absent. 

If 
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If  after  the  jury  have  witlidravvn  from  the  bar  to  consider 
of  their  verdict  they  eat  or  drink  at  all,  or  have  any  eatables 
about  them,  without  consent  of  the  court,  and  before  verdict, 
it  is  fiiieable ;  and  if  tl)ey  do  so  at  his  charge  for  whom  they 
afterwards  find,  it  will  set  aside  the  verdict.  Also  if  they 
speak  with  either  of  the  parties,  or  their  agents,  after  they  are 
gone  from  the  bar ;  or  if  they  receive  any  fresh  evidence  in 
private;  or  if  to  prevent  disputes  they  cast  lots  for  whom  they 
shall  find ;  any  of  these  circumstances  will  entirely  vitiate  the 
verdict,  and  they  are  tineable.  And  it  has  been  held,  that  if 
the  jurors  do  not  agree  in  their  verdict  before  the  judges  are 
about  to  leave  the  town,  though  they  are  not  to  be  threatened 
or  imprisoned,  the  judges  are  not  bound  to  wait  for  them, 
but  may  carry  them  round  the  circuit  from  town  to  town  in  a 
cart  («). 

After  a  juror  is  swoin  he  may  not  go  from  the  bar  until  the 
evidence  is  given,  for  any  cause  whatsoever,  without  leave  of 
the  court;  and  with  leave  he  nmst  have  a  keeper  with  him(r). 

If  there  arises  in  the  case  any  difficult  matter  of  law,  the 
jury,  for  the  sake  of  better  information,  and  to  avoid  the  dan- 
ger of  having  their  verdict  attainted,  may  find  a  special  verdict, 
which  is  grounded  on  the  stat.  Westm.  2.  13  Edw.  1,  c.  30, 
s.  2.  And  herein  they  state  the  naked  facts  as  they  find  them 
to  be  proved,  and  pray  the  advice  of  the  court  thereon,  con- 
cluding conditionally,  that  if  upon  the  whole  matter  the  court 
shall  be  of  opinion  that  the  plaintiff  had  cause  of  action,  they 
then  find  for  him ;  if  otherwise,  then  for  the  defendant.  Another 
mothod  of  finding  a  species  of  special  verdict  is  where  the 
jury  find  a  verdict  generally  for  the  plaiutiff,  but  suljectnever^ 
theless  to  the  opinion  of  the  judge  or  the  court  above,  on  a 
special  case  stated  by  the  counsel  on  both  sides  with  re- 
gard to  the  matter  of  law.  But  in  both  these  instances 
the  jury  may,  if  they  think  proper,  take  upon  themselves  to 
determine,  at  their  own  hazard,  the  complicated  question  of 
fact  ami  law,  and  without  either  special  verdict  or  special  case, 
Hiay  find  a  verdict  absolutely  either  for  the  plaintiff"  or  the  de- 
fendant (i/). 

The  trial  by  jury  in  criminal  cases  is  more  peculiarly  the 
grand  bulwark  of  the  liberties  of  every  subject  of  Great  Bri- 
tain, and  is  secured,  as  has  already  been  mentjoHed,  by  the 
Oreat  Clmrter,  9  Hen,  3,  c.  29- 

(uj  3  HI.  C(»n.  c.  z^,  (x)  z  tit.  123,  O)  i  BI.  Com.  c  ij. 

Tht 
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Tlie  antiquity  and  excell<»nc<»  of  this  trial,  in  rivil  cases,  has 
«lreadv  been  mentioned.  The  argiiraentii  in  its  favour  hold 
much  stronger  in  criminal  cases.  Onr  law  has  therefore  wisely 
and  mercifully  placed  the  strong  two-fold  barrier  of  a  present- 
ment and  a  trial  by  jury  bttween  the  liberties  of  the  people 
and  the  prerogative  of  the  crosvn.  It  has  with  excellent  fore- 
cast contrived,  continues  Mr.  Justice  Blackstone,  that  no  man 
should  be  called  to  answer  for  auy  capital  crime,  unless  on  the 
preparatory  accusation  of  twelve  or  more  of  his  feUo\v-sub- 
jects,  the  grand  jury  * ;  and  that  the  truth  of  every  accusation 
should  be  afterwards  confirmed  by  the  unanimous  suffrage  of 
twelve  of  his  equals  and  neighbours,  indifterenlly  chosen,  and 
iuperior  to  all  suspicion.  So  that  the  liberties  of  England 
cannot  but  subsist  so  long  as  this  palladitun  remains  sacred  and 
iHvioIate,  unawed  by  the  power  of  the  monarch,  and  unstained 
by  the  weakness  or  the  wickedness  of  those  who  are  called 
upon  to  exercise  this  invaluable  privilege. 

The  grand  jury  generally  consists  of  twenty-four  men  oi 
greater  quality  than  the  oiher,  chosen  indifiereutly  out  of  the 

*  Notwithstanding  the  eulogium  of  the  eleg^ant  commentator  on  the  in!>tiM- 
tion  of  the  grand  jury,  it  must  be  acknowledged,  tliat  is  only  one  of  the  maay 
relics  of  antiquity  which  Englishmen  worship,  cut  of  mere  superstitioa.  The 
UK  of  its  finding  an  indictment,  before  a  nan  suspected  of  a  capital  offence  caa 
be  submitted  to  trial,  was,  that  no  one  suspected  merely  of  guilt  should  be  sub- 
jected to  the  hardship  of  imprisonment,  and  the  expente  and  delay  of  public 
trial  at  the  discretion  of  an  individual.  At  a  period  when  trials  come  round 
onJy  once  in  seven  years,  and  when  the  powers  of  law  were  wielded  by  fierce, 
nnpatientf^nd  aibitrary  barons,  or  the  ministers  of  an  arbitrary  king,  a  securitf 
like  this,  against  the  dreadful  hardship  of  imprisonment,  of  any  length  i^  ta 
seven  years,  was  of  no  light  importance.  Since  tlte  znd  and  3rd  of  Philip  and 
Mary,  which  conferred  upon  justices  of  the  peace  the  po»ver  of  imprison- 
ment before  trial,  the  grand  jury,  which  now  sits  only  at  the  time  the  court  sitt, 
at  which  the  allcdged  uff^nce  may  be  tried,  has  evidently  lost  all  power  to  .save 
any  man  from  the  harJ-^hip  of  undue  imprisonment;  and  seems  really  to  serve 
no  purpose,  whatsoever,  but  that  of  furnishing  to  actual  delinquents  an  additional 
chance  of  escape.  The  court  appointed  to  try  the  man  in  the  best  mode,  is 
ready  to  try  him.  Then  why  try  him  twice  ;  first  in  a  bad  and  insufficient  way, 
and  only  after  that,  in  the  good  and  final  way  ? 

A  grand  jury  must  do  one  of  two  things:  it  must  send  a  man  to  trial  or  dis- 
charge him :  it  mu»t  &nd  the  bill  a  true  bill,  or  the  contrary.  In  all  cases  i« 
which  it  sends  the  man  to  his  trial,  it  neither  does  good  nor  evil;  for  the  man 
is  tried,  and  sustains  the  consequences  of  his  tiiil,  exactly  as  if  no  such 
thing  as  a  grand  jury  had  been  is  existence.  In  the  case*,  in  which  the  grand 
jury  discharge,  the  man  must  be  cither  innocent  or  (uilty;  if  innocent  the  grand 
jury  ia  useless  again;  for,  immediately,  or  in  a  short  space,  the  mn  would  have 
received  the  same  discharge  from  the  court  that  would  have  tried  him.  The 
only  case,  therefore,  in  which  a  grand  jary  aan  do  any  thing  which  would 
not  be  done  without  it,  is  the  case  ia  which  iC  discharges  a  man  really  guilty* 
whose  guilt  would  hnye  been  asreruincd  by  the  couit.  There  is  only  one  case* 
theA.  in  which  it  can  be  anj  thing  but  urelejs,«*aad  that  is  a  case  in  which  it  it 
purelj  mischicTouf. 

who}* 


Of  Jurors*  173 

whole  county  by  the  sheriif;  and  the  petit  jury  consists  of 
of  twelve  men,  of  equal  condition  with  the  party  indicted, 
impanelled  in  criminal  cases,  called  the  jury  of  life  and  deaUi. 
The  grand  jury  tind  the  bills  of  indictments  against  criminals, 
and  the  petit  jury  convict  them  by  verdict,  in  the  giving  where- 
of all  the  twelve  must  asiree. 

Challenges  n)ay  be  made  in  criminal  cases  either  on  the 
part  of  the  king  (the  proscecutor)  or  on  that  of  die  prisoner ;: 
and  either  to  the  whole  array  or  to  the  special  polls,  for  the 
very  same  reasons  that  they  may  be  made  in  civil  causes.  For 
it  is  here  at  least  as  necessary  as  there  that  the  jury  be  liable  to 
no  objection;  that  the  sheritf  or  returning  uflicer  be  totally 
indifferent;  and  that  where  an  alien  is  indicted,  the  jury  shotdd 
be  de  medietate,  or  half  foreigners,  if  so  many  are  found  in 
the  place,  which  does  not  indeed  hold  in  treasons,  aliens  being 
very  improper  judges  of  the  breach  of  allegiance;  nor  yet  in 
llie  case  of  Egyptians  under  the  statute  22  Hen.  8,  c.  10. 

Challenges  upon  any  of  the  accounts  specitied  in  civil  cases 
are  styled  challenges  for  cause,  which  may  be  without  stint  in 
both  civil  and  criminal  trials.  But  in  criminal  cases,  at  least 
in  capital  ones,  there  is  in  favour  of  life  allowed  to  the  pri- 
soner an  arbitrary  and  capricious  species  of  challenge  to  a  cer- 
tain number  of  jurors,  without  showing  any  cause  at  all :  a; 
provision  full  of  that  tenderness  and  humanity  to  j)risoners  for 
which  the  English  laws  are  justly  famous.  This  is  grounded 
on  two  reasons,  viz.  the  sudden  impressions  and  unaccounlahie 
prejudices  which  every  one  is  apt  to  conceive  on  the  bare  looks 
and  gesture  of  another ;  and  the  consideration  that  the  very 
questioning  a  person's  indifference  may  provoke  resentment :  a 
juror  therefore  challenged  for  insufficient  cause  may  afterward.* 
be  peremptorily  challenged. 

This  privilege  of  peremptory  challenge,  though  allowed  to 
the  prisoner,  is  denied  to  the  king  by  statute  33  Edio.  1 ,  st.  4, 
which  enacts,  that  the  king  shall  challenge  no  jurors  witliout 
assigning  a  cause  certain,  to  be  tried  and  approved  by  lh» 
court.  However,  it  is  held  that  the  king  need  not  assign  hi^ 
cause  of  challenge  till  all  the  panel  is  gone  through,  and  unless 
there  cannot  be  a  full  jury  without  the  persons  so  challenged; 
and  then,  and  not  sooner,  the  king's  counsel  must  show  the 
cause,  otherwise  the  jurors  must  be  sworn. 

These  peremptory  challenges  of  the  prisoner  must,  how** 

ever,  have  some  reasonable  boundary.     This  is  settled  by  the 

common  law  at  the  number  of  thirty-five,  that  is,  one  under 

the  number  of  three  full  juries.     If  a  prisoner  peremptorily 
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cliallenged  above  the  number,  and  Mould  not  retract  his  chal- 
lenge, he  was  foimerly  to  be  dealt  with  as  one  who  stooil 
mute,  or  refused  his  trial,  by  sentencing  him  in  cases  of  fe- 
lony to  the  peine  forte  et  dure  (pressing  to  death,  which  is  now 
totally  abolished,)  and  by  attainting  him  in  treason.  And  so 
the  law  stands  at  this  day  with  regar«l  to  treason  of  any  kind. 
But  by  statute  22  Hen.  8,  c.  14,  (which,  with  regard  to  felo- 
uies,  stands  repealed  by  statute  1  and  2  Ph.  and  Mur.  c.  10,) 
no  person  arraigned  of  felony  can  be  admitted  to  make  any 
more  than  twenty  peremptory  challenges.  If  in  such  case  the 
prisoner  peremptorily  challenged  twenty-one,  the  old  opinion 
was,  that  judgment  of  peine  forte  et  dure  should  be  given, 
as  where  he  challenged  thirty-six  at  the  common  law.  But 
the  better  opinion  seems  to  be,  that  such  challenge  shall  be 
only  disregarded  and  over-ruled,  and  the  juror  be  regularly 
sworn  (z). 

If  by  reason  of  challenges,  or  the  default  of  jurors,  a  suf- 
ficient number  cannot  be  had  of  the  original  panel,  a  talcs 
may  be  awarded,  as  in  civil  causes.  When  at  length  the  num- 
ber of  twelve  is  completed,  they  are  sworn  "  well  and  truly 
to  try,  and  true  deliverance  make,  between  our  sovereign  lord 
the  king  and  the  prisoner  whom  they  have  in  charge ;  and  a 
true  Verdict  to  give  according  to  their  evidence." 

When  the  evidence  on  both  sides  is  closed,  atid  indeed  when 
any  evidence  has  been  given,  the  jury  cannot  be  discharged, 
unless  in  cases  of  evident  necessity,  till  they  have  given  in 
their  verdict;  but  are  to  consider  of  it,  and  deliver  it  in  with 
tlie  same  forms  as  upon  civil  causes ;  only  they  cannot,  in  a 
criminal  case  which  touches  life  or  member,  give  a  privy  ver- 
dict. But  the  judges  may  adjourn  while  the  jury  are  with- 
drawn to  confer,  and  return  to  receive  the  verdict  in  opcD 
cotirt.  And  such  public  or  open  verdict  may  be  cither  gene- 
ral, guilty  or  not  guilty ;  or  special,  setting  forth  all  the  cir- 
cumstances of  the  case,  and  praying  the  judgment  uf  the 
court,  whether,  for  instance,  on  the  facts  stated,  it  he  nmrdcr, 
manslaughter,  or  no  crime  at  all.  This  js  where  they  doubt 
the  matter  of  law,  and  therefore  choose  to  leave  it  to  the  de- 
termination of  the  court;  though  they  have  an  uniiuestifniable 
right  of  determining  upon  all  the  circumstances,  and  iinding 
a  general  verdict,  if  they  think  proper  so  to  hazard  the  breath 
«t  ilicir  oath" ;  and  if  their  verdict  be  notoriously  wrong,  they 
may  be  puaished,  and  the  verdict  set  aside  by  attaint  at  th« 

(■}  3  lait  ^27.    alUl.  P.  C.  270. 
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suit  of  the  king,  il?ut  uot  at  the  suit  of  the  prisoner.  But  the 
practice,  heretofore  in  use,  of  fining,  imprisoning,  or  other- 
wise punishing  jurors,  merely  at  the  discretion  of  the  court, 
for  finding  their  verdict  contrary  to  the  direction  of  the  judge, 
was  arbitrary,  unconstitutional,  and  illegal  (a). 

We  shall  conclude  this  branch  of  our  subject  with  the 
emphatic  words  of  Sir  William  Blackstone,  "  It  is  a  duty 
which  every  man  owes  to  his  country,  his  friends,  his  poste- 
rity, and  himself,  to  maintain  to  the  utmost  of  his  power  this 
valuable  constitution  in  all  its  rights;  to  restore  it  to  its  ancient 
dignity,  if  at  all  impaired  by  the  different  value  of  property, 
or  otherwise  deviated  from  its  first  institution;  to  amend  it 
wherever  it  is  defective ;  and  above  all,  to  guard  with  the  most 
jealous  circumspection  against  the  introduction  of  new  and 
arbitrary  methods  of  trial,  w  faich,  under  a  variety  of  plausible 
pretences,  may  in  time  imperceptibly  undermins  this  best  pre- 
servative of  English  liberty."  (6). ,. 

CHAP.  XXIV. 

Of  Juctioneers, 

By  the  statute  29  Cap.  2,  c.  3,  s.  4,  it  is  enacted,  *'  that 
no  action  shall  be  brought  w  hereby  to  charge  a  defendant  upon 
any  contract  or  sale  of  lands,  tenements,  and  hereditaments, 
or  any  interest  in  or  concerning  them,  unless  the  agreement 
upon  which  such  action  shall  be  brought,  or  some  memoran- 
dum or  note  thereof,  shall  be  in  writing,  and  signed  by  the 
party  to  be  charged  therewith,  or  some  other  person  thereunto 
hy  him  lawfully  authorized." 

By  the  17th  section  of  the  same  statute  it  is  further  enacted, 
"  that  no  contract  for  the  sale  of  any  goods,  wares,  and  mer- 
chandizes, for  the  price  of  ten  pounds  and  upwards,  shall  be 
good,  except  the  buyer  shall  accept  part  of  the  goods  so  sold, 
and  actually  receive  the  same,  or  give  something  as  earnest  to 
bind  the  bargain,  or  in  part  of  payment,  or  that  some  note  or 
memorandum  in  writing  of  the  same  bargain  be  made  and 
signed  by  the  parties  to  be  charged  by  such  contract,  or  their 
agents  thereunto  lawfully  authorized." 

With  respect  to  sales  of  lands  under  this  statute  it  was  held, 
\^  the  case  of  Stanfield  v.  Johnson  (c),  that  auctioneers  are 

(«)  4  Bl.  Com.  c.  zj.         il>)  2  Ibid.  c.  13.         {c)  1  Esp.  N..  P.  C.  loi. 
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not  to  he  considered  as  agents  of  both  parties ;  but  in  the  Iat<J 
case  of  Enimerson  v.  Heelis,  2  Taunt.  38,  it  has  been  de- 
cided;  tliat  they  are  agents  lawfully  authorized  by  both  parlies, 
as  well  for  any  interest  in  land  as  for  goods ;  and  that  a  note  or 
memorandum  in  writing  of  the  bargain,  made  and  signeil  by 
them,  will  be  sufficient  to  give  validity  to  the  contract  (<i^.  The 
signing  of  the  purchaser's  name  oppofite  the  article  bought 
has  been  held  a  sufficient  compliance  with  the  requisites  of  the 
statute  on  the  part  of  the  auctioneer. 

Every  auctioneer,  on  receiving  his  licence,  shall  give  bond 
to  his  majesty  in  200/.  with  sureties,  that  he  will  witiiin  ^3 
days  after  each  and  every  sale  by  way  of  auction,  deliver  at  thri 
£xcise  Office  in  Jjondon,  an  exact  and  particular  account  in 
writing  of  the  total  amount  of  the  money  bid  at  each  sale,  &c. 
and  at  the  same  time  make  payment  of  all  such  sums  of  money 
as  shall  be  due  to  his  majesty  in  pursuance  of  this  act,  which 
sum  he  is  authorized  to  retain  out  of  the  produce  arising  by 
such  sale,  or  deposit  made  at  such  sale,  or  otherwise  recover 
the  same  by  action  of  debt,  or  on  the  case,  against  such  per- 
son by  whom  such  auctioneer  shall  be  wnployed.  19  Geo.  S, 
c  56,  s.  7- 

But  if  the  owner  of  estates  or  other  property  sold  by  auc- 
tion, or  any  other  person  on  liis  behalf,  buy  in  the  same  with- 
out fraud  or  collusion,  no  auction  duty  will  become  payable, 
iQGeo.  3,  c.  36,  s.  12;  provided  notice  be  given  in  writing, 
28  Geo.  3,  c.  37,  s.  20,  to  the  auctioneer  before  such  bidding, 
signed  by  the  owner  and  the  person  intended  to  be  the  bidder, 
of  the  latter  being  appointed  by  the  former,  and  having  agreed 
accordingly  to  bid  at  the  sale  for  his  use ;  and  provided  the 
delivery  of  such  notice  be  verified  by  the  oath  of  the  auc- 
tioneer, as  also  the  fairness  of  the  transaction  to  the  best  of 
his  knowledge.  And  to  exempt  a  vendor  from  the  payment 
of  the  duty,  every  notice  must,  at  the  time  appointed  by  la\r 
for  the  auctioneer's  passing  his  accoimt  of  the  sale,  be  pro- 
duced by  the  auctioneer  to  the  officer  authorized  to  pass  the 
account  of  such  sale,  and  also  be  left  with  the  officer.  42 
Geo.  3,  c.  93,  9-2. 

Any  thing  which  is  in  the  nature  of  a  bidding  is  within  the 
acts;  and  therefore  where  the  o\mcr  put  the  price  under  a 
candlestick  in  the  room,  (which  is  called  a  dumb  bidding,)  and 
it  was  agreed  that  no  bidding  .should  avail  if  not  cqnal  to  that, 
it  v^as  held  to  be  >vilhin  tlie  acts,  as  being  in  effect  an  actual 

(i)  i  Bur.  921. 
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bidding  of  so -much,  for  the  purpose  of  superseding  smaller 
biddings  at  the  auction  (e). 

But  to  bring  a  bidding  M'ithin  the  acts,  the  sum  must  be 
named  by  the  party  eo  intuitu,  with  a  view  to  the  purchase  of 
the  estate.  Therefore  in  the  case  of  Cruso  v.  Crisp  (J')  it  was 
decided^  that  putting  up  an  estate  in  lots  at  certain  prices  was 
not  a  bidding  within  the  acts;  and  consequently,  where  the 
owner  intends  only  to  put  up  the  estate  at  a  certain  price,  and 
not  to  bid  for  it  in  case  of  an  advance,  no  previous  notice  ol^^ 
his  intention  need  be  gi^'en. 

If  an  estate.  Sec.  be  bought  in  by  tlie  owner,  and  proper 
notices  were  not  given  of  his  intention  to  bid,  the  duty  must 
be  paid,  however  fair  the  transaction  may  be. 

A  statement  by  an  auctioneer  to  the  vendor  or  his  asent,  that 
he  has  done  what  is  necessary  to  avoid  payment  of  the  duty, 
will  amount  to  a  warranty,  although  the  duty  becomes  payable, 
not  by  the  default,  but  by  the  ignorance  or  mistake  of  the  auc- 
tioneer {g). 

In  ihe  sale  of  an  estate,  &c.  if  the  vendor's  title  prove  bad, 
the  auction  duty  will  be  allowed,  provided  a  complaint  thereof 
be  made  before  the  commissioners  of  excise,  or  two  justices  of 
the  peace  within  whose  jurisdiction  such  sale  was  made,  19 
Geo.  3,  c.  56,  s.  1 1,  within  twelve  calendar  months  after  the 
sale,  if  the  same  shall  be  rendered  void  in  that  time ;  or  other- 
wise, within  three  mouths  after  the  discovery  that  the  owner 
has  no  title.  28  Geo.  3,  c.  3J ,  s.  ly.  But  the  commissioners 
will  not  allow  the  duty  unless  they  think  that  the  vendor  has 
nsed  his  utmost  exertions  to  make  a  good  title.  An  appeal, 
however,  lies  from  the  judgment  of  the  commissioners;  but 
as  the  king  never  pays  costs,  they  fall  upon  the  vendor. 

Although  the  duty  is  by  the  acts  imposed  on  the  vendor,  yet 
he  is  not  restrained  from  making  it  a  condition  of  sale,  that 
the  duty,  or  any  certain  portion  thereof,  shall  be  paid  by  the 
purchaser,  over  and  above  the  price  bid  at  the  sale  by  auction; 
and  in  such  case  the  auctioneer  is  required  to  demand  payment 
of  the  duty  from  the  pinchaser,  or  such  portion  thereof  as  is 
payable  by  him  under  the  conditions ;  and  upon  neglect  or  re- 
fusal to  pay  the  same,  such  bidding  is  declared  by  the  acts  to 
be  null  and'  void  to  all  intents  and  purposes.  19  Geo.  3,  c. 
56,  s.  8. 

If  an  auctioneer  sells  an  estate  without  a  sufficient  authority, 
so  that  the  purchaser  cannot  obtain  the  benefit  of  his  bargain^ 

(e)  3  Eaft's  Rep.  340.  (f)  Ibid.  337.  {g)  6  Ibid.  39a. 
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he  (the  auctioneer)  will  he  compelled  to  pay  jtll  the  costs  whick 
the  purchaser  may  have  heeii  put  to,  and  ihe  interest  of  ihe 
purchase-money,  if  it  has  been  unproductive. 

If  an  auctioneer  give  credit  to  the  vendee,  or  take  a  hill  or 
"other  security,  for  the  purchase-nuniey,  it  is  entirely  at  his  own 
risk,  and  the  vendwr  can  eonij)el  him  to  pay  the  money  (//). 

The  auctioneer  shouW  not  part  with  the  deposit  imtil  tlie 
sale  is  carried  into  effect  (/],  because  he  is  considered  as  a 
stake-holder  or  depository  of  it ;  and  therefore  an  action  will 
lie  against  him  for  recovery  thereof,  if  tlie  purchaser  be  en- 
titled to  recover  it. 

Unless  an  auctioneer  disclose  the  nanic  of  his  principal,  au 
action  will  lie  against  him  for  damages  for  breach  of  the  con- 
tract (A). 

And  if  any  money  is  paid  as  a  deposit,  though  short  of  the 
sum  stipulated  by  the  conditions,  and  accepted  as  such  by  the 
auctionter,  it  will  bind  the  bargain  quoad  the  auctioneer  (/;. 

A  bidder  at  an  auction,  under  the  usual  conditions  that  the 
highest  bidder  shall  be  the  purchaser,  may  retract  his  bidding 
any  time  before  llie  hammer  is  down  (///). 
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Of  the  Rights  of  Tilings, 

CHAP.  I. 

Of  the  Sale  and  Purchase  of  Eslatfs, 

In  the  purchase  of  an  estate,  if  all  latent  defects,  cither  lit 
the  estate  or  in  the  title  to  it,  and  oH  which  the  vendor  or  his 
;igent  was  aware  at  the  lime  of  the  contract,  arc  m)t  disc  loscd 
tt»  the  purchaser,  the  vendor  cannot  compel  the  executi«>n  of 
the  contract,  although  the  estate  be  sold  expressly  subject  to 
all  its  fault!!.     But  if  the  defects  were  (uitent,  iind  such  as  could 

{b)  t  Ucn.  Bi.  Si.  (•}  3  Ikrr.  a6if.  (»)  Peake'sN.  P.  C.  no. 
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be  discovered  by  a  vigilant  man,  the  purchaser  will  be  com- 
peil<?d  to  fulfil  bis  contract,  notwithstanding  the  vendor  wa^ 
acfjuaiiited  with  them,  and  did  not  disclose  them. 

No  relief  can  be  obtained  against  the  vendor  of  an  estate 
for  a  false  affirmation  of  its  value  (77),  or  for  having  falsely 
affirmed,  that  a  persoji  bid  a  particular  sum  for  the  estate,  al- 
though the  vendee  wju"  thereby  induced  to  piuchase  (0). 

But  if  a  vendor  affirm,  tliat  the  estate  was  valued  by  per- 
sons of  judgment  at  a  greatei-  price  than  it  actually  was,  and 
the  purchaser  act  upon  such  misrepresentation,  the  vendor 
cannot  compel  the  execution  of  tlie  contract  either  in  equity  or 
at  law  (/)).  And  a  remedy  will  lie  against  a  vendor  for  a  false 
affirmation  of  rent  {q). 

The  same  rules  apply  to  incumjbrances  as  to  defects  in  the 
estate  itself  or  the  title  to  it.  If  oj»  enquiry  whether  the  estate 
contracted  for  is  subject  to  incumbrances,  the  incumbrancer 
or  trustee  should  make  a  false  representation^  in  the  first  case 
the  incumbrancer  woukl  not  be  allowed  to  enforce  his  demand 
against  the  purchaser  (/) ;  and  in  the  second,  the  trustee 
would  be  compelled  to  make  good  the  loss  sustained  by  the 
purchaser  in  consequence  of  the  fraudulent  statement  [s). 

When  an  estate  is  pat  up  to  auction,  and  bought  in  by  the 
owner,  or  any  other  person  on  his  behalf,  without  fraud  or 
or  collusion,  no  auction  duty  is  payable ;  provided,  when  the 
bidding  is  made  by  the  agent  of  the  owner,  that  notice  is 
given  in  writing  to  ihe  auctioneer  before  such  bidding,  signed 
by  the  owner  avul  the  person  intended  lo  be  the  bid<ler,  of  the 
latter  being  appointed  by  the  former,  and  having  agreed  ac- 
cordingly, to  bid  at  the  sale  for  his  use.  1()  Qeo.  3,  C  5(i>  S; 
12;  28  Geo.  o,  c.  37,  s.  20.  If  the  bidding  is  made  by  the 
steward  or  known  agent  of  the  owner,  notice  in  writing  must 
be  given  by  such  steward  or  known  agent;  rnd  if  he  appoints 
another  to  bid,  by  him  and  the  bidder.  42  Geo.  3,  c.  93, 
s.  1. 

The  appointment  of  one  person  by  the  owner  to  bid  pri- 
vately in  order  to  prevent  the  estate  from  being  sold  at  an 
undervalue,  is  valid.  And  it  has  been  decided,  that  if  there 
were  real  bidders  at  a  sale,  it  must  be  supported,  allhougU 
the  bidding  immediately  preceding  that  of  the  purchaser  w  a3 
fictitious  (t) ;  and  m  here  public  notice  has  been  given,  the 
contract  will  be  binding  on  the  purchaser,  although  there  was 

(«)  Yelv.  2Q.  (9)  I  Rol.  Abr.  lOi,  pi.  i(i.  (p)  3  AtU.  38J. 

{q)   aLd.  Raym.  1118.  (r)   z  Vern.  (i)  13  V'ci  Jun.  47G. 

(n  12  Ibid.  47 7. 
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no  contest  between  real  bidders,  but  only  the  purchaser  and 
the  person  employed  to  bid,  bid  against  each  other  («).  It 
should  seem,  that  the  rule  >vould  be  the  same,  even  whcri^ 
pubHc  notice  had  not  been  given,  provided  the  bidder  was 
appointed  only  to  protect  the  vendor's  interest. 

But  it  seems,  thai  where  ihe  person  is  employed,  not  for 
the  precaution  oi  preventing  a  sale  at  an  undervalue,  but 
but  merely  for  the  purpose  ot'  enhancing  the  price,  that  w  ill 
be  deemed  a  fraud,  and  the  purchaser  cannot  be  compelled  ta 
perform  his  agieement  (x). 

Where  the  particulars  or  advertisements  state,  that  the 
estate  is  to  be  sold  without  reserve,  there  is  no  doubt  but 
that  the  sale  will  be  void  ac;ainst  a  purchaser,  if  any  person 
has  been  employed  as  a  putTer,  and  actually  bj(d  at  the  sale. 

The  verbal  declaration  of  the  auctioneer  in  the  auction 
room  cannot  contradict  the  printed  conditions  of  the  sale, 
such  verbal  declarations  being  inadmissible  as  evide.ice  (?/). 

If,  however,  the  purchaser  have  particular  personal  in- 
formation given  him  of  an  incumbrance,  it  iccms  that  parol 
evidence  may  be  admitted  (r). 

A  contract  for  the  sale  of  an  est<ite  is  not  discharged  by 
the  bankruptcy  of  either  the  vendor  or  vendee  (a),  or  the 
death  of  either  of  them  before  the  conveyance  of  a  sur- 
render (/;),  or  even  before  the  lime  agreed  upon  for  com- 
pleting the  contract  (c). 

h  purchaser  may  sell  or  charge  the  estate  before  the  con- 
veyance is  executed  (c/).  So  he  may  devise  the  estate,  if  free- 
hold, before  conveyance ;  and,  if  copyhold,  before  the  sur- 
render (?) ;  and  the  devisee  will  be  entitled  to  have  the  estate 
paid  for  out  of  the  personal  estate  of  the  purchaser  {f). 

Estates  contracted  for  after  the  making  of  a  v  ill,  will  not 
pass  by  it  (^);  nor  will  lands  pass  by  the  will,  although  con. 
veyed  to  the  purchaser  subsequent  to  his  will,  in  pursuance 
of  a  contract  prior  to  the  will,  unless  it  was  a  valid  bindini^. 
contract  (/t).  liut  in  these  cases,  the  heir  at  law  will  be  en- 
titled to  have  the  estate  purchased  for  his  own  benefit,  out  of 
the  personal  estate  of  his  ancestor  (>).  The  estate  tvill,  how- 
ever, be  assets  in  the  hands  of  the  heir. 

(•)  $  Ves.  Jim.  50J.  (x)  ^^  Ibid.  48  j.  Cjr)  1  Hen.  B».  2K9.  6  Vrt. 
Jun.  ;jo.  (%)    I  Hen.  HI.  i5kj.  {<t)  1  P.  Wms.  737.     3  Ves.  Jim.  255. 

(A)  2  Chan  Rep.  iij.  (f)  i  Eq.  Ca.  />br.  \i.  pi.  47.  (<^)  7  Ve»  Jun. 

a65.         (*)  .3  >>j!k.  Sj.     a  Vtx».  679.         (f)  10  Vc».  Jun.  597.         (g)  1  P. 
Wm-v  ftju>.         (*j  I*  Ves.  Jun   550.         (ij  Moscle/,  i»}. 
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So  if  the  purchaser  die  intestate,  the  heir  will,  in  like  man- 
ner, be  entitled  to  have  the  estate  purchased  for  him ;  and  if 
his  ancestor  die  before  the  conveyance  is  executed,  the  heir 
may  devise,  charge,  or  sell  the  estate,  in  the  same  manner  as 
the  ancestor  himself  might  have  done  (A). 

If  the  personal  estate  is  insufficient  to  perform  the  contract, 
and  the  agreement  is  on  that  account  rescinded,  yet  the  heir 
or  devisee  will,  it  should  seem,  l>e  entitled  to  the  personalty 
as  far  as  it  extends.  And  it  has  been  decided,  that  if  by  reason 
of  the  complication  of  tiie  testator's  affairs,  the  purchase  mo- 
ney cannot  be  immediately  paid,  and  the  vetklor  for  that  reason 
rescinds  the  contract;  yet  on  the  coming  in  of  the  assets,  the 
devisee  of  the  estate  contracted  for  may  compel  the  executor 
to  lay  out  the  purchase  money  in  the  purchase  of  other  estates^ 
for  his  benefit  (/). 

If  a  purchaser,  previously  to  a  contract,  make  a  general 
devise  of  all  his  lands,  and  after  the  contract  execute  a  codicil, 
according  to  the  statute  of  frauds,  unless  an  intention  appear 
not  to  affect  it  (ni),  the  after  purchased  lands  will  pass  undeh 
the  devise  in  the  will,  although  legacies  only  are  given  by  the 
codicil,  and  no  notice  is  taken  of  the  estate  (w). 

And  if  a  purchuser,  previously  to  a  contract,  direct  his  after 
purchased  lands  to  be  conveyed  to  the  uses  of  his  will,  and 
make  a  provision  for  his  heir  at  law,  and  afterwards  die  with- 
out republishing  his  will,  and  the  after  purchased  lands  devolve 
upon  the  heir  at  law,  equity  will  put  the  heir  to  his  election,  , 
and  not  permit  him  to  take  both  the  descended  estate,  and  the 
provision  made  for  him  by  the  will  (o). 

•  From  the  time  of  the  contract,  the  purchaser,  and  not  tlie 
vendor,  being  owner  of  the  estate  in  equity,  it  follows,  that 
if  a  man  devises  his  estate,  and  afterwards  contracts  for  the 
sale  of  it,  the  devise  will  thereby  be  revoked  in  equity  (p). 

Aud  even  where  an  estate  was  by  a  will  directed  to  be 
sold,  and  the  money  to  be  paid  to  certain  persons,  and  the 
testator  himself  afterwards  sold  the  estate,  it  was  held,  that 
the  legatees  were  not  entitled  to  the  money  prr  duced  by  the 
sale  (q).  '■  '  "  -' 

If  an  estate  directed  to  be  bought,  but  not  actually  con- 
tracted ior,  is  not,  or  cannot  be  bought,  yet  the  money  must 
be  laid  out  in  other  lands  for  the  benefit  of  the  devisee  (;■). 

(i)  aP.Wms.  6z9.         (/).  4  Bro.  C.  C.  31.     .    (m)ji::K.   i^%i  (njy 

Ves.  Juii.  98.  (0)  13   Ibni    ZCg.  (/>)  s  P.  Wins,  jjz,       -    (j)  i  Bro. 

C.  G.  4.01.        (r)  4lbiii.  31. 

•  ♦  A  specific 
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A  specific  performance  of  a  contract  for  the  sale  of  nn 
estate  will  be  enforced,  uolwilhslaiidin;;  ijie  price  was  unrea- 
sonable {$)\  unless  llie  purchaser  was  induced  to  give  such  un- 
reasonable price  by  the  fraud,  or  gross  n»isrepresontation  of 
the  vendor ;  or  by  an  industrious  coiiccahnent  of  a  defect  in 
the  estate  {I). ' 

A  conveyance  obtained  for  an  inadequate  consideration, 
from  one  not  conusant  ol  his  riu,lit,  by  a  person  who  had  no- 
tice of  such  right,  w  ill  be  sei  aside,  although  no  actual  fraud  or 
imposition  is  proved  (»<)• 

So  if  advantage  is  taken  of  ihc  distress  of  the  vendor,  tjie 
sale  will  be  set  aside  (i). 

A  vendee  being  equitable  onner  of  the  estate  from  the 
tjme  of  the  central  t  lor  sale,  njust  pay  the  ronsidt ration  for 
it,  although  the  es'ate  itself  be  destioyed  between  the  agiee- 
ment  and  conveyance,  provided  the  title  be  good,  or  that  the 
purchaser  has  waived  any  objections  to  it  (//).  On  the  other 
bund,  he  will  be  entitled  to  any  benefit  which  may  accrue  U> 
tJie  e.'-tate  in  the  inteii;n  (:);  as  also  to  the  profits  from  the  time 
fixed  upon  for  compleiing  the  coutract,  w  hether  he  does  or 
does  not  take  possession  of  the  estate  {a). 

If  a  person  agree  to  give  a  contingent  consideration  for 
an  estate,  as  an  annuity  for  the  life  of  the  vendor,  and  the 
vendor  die  before  the  conveyance  is  executed,  by  which  event 
the  annuity  ceases,  yet  the  purchaser  will  be  entitled  to  a  spe- 
cific performance  of  bis  contract  (Jb). 

But  if,  in  a  case  of  this  nature,  a  payment  of  the  annuity 
becomes  due  before  the  death,  and  the  purchaser  neglect  to 
make  -.or  tender  it,  he  cannot  insist  upon  a  specilic  per- 
formance (c). 

Where  an  incumbrance  is  discovered. previously  to  the  ex- 
ecution of  the  conveyances,  and  payment  of  the  purchase 
money,  the  vendor  must  discharge  it,  whether  he  has  or  has 
not  agreed  to  covenant  against  incumbrance,  before  lie  c^U 
compel  payment  of  the  purchase  money  (r//. 

But  if  a  purchaser,  before  executing  th^  articles,  has  notice 
of  an  incumbrniKe,  which  is  contingent,  and  it  is  by  the 
articles  agreed,  that  the  vendor  shuU  covenant  against  iiicum- 


(i)  2  Venn.  421.  (f)   i  Lev.  iif.      3  Atk.  383.     i  Bro.  C.  C.  440. 

o  X  Hro.  C. 
Vs».  Jun.  3 
\   I  llro.  0. 
JTrMoi.   106. 


(«»  X  Hro.  C.C.I  50.  (x)   I    Vrn.  465.  \y)  %V»vi.  on  Contracts,  61. 

ii  A':t.  Jun.  349.  (•;  2  i*ow.  on  Contrjctif  6^1.  {.<)  6  Vcn.  Jum.   143. 

.»\   I  Itro.  0.  C.    156.     3  Ibid.  60$.  (0  7  Bro.  P.  C.   JB4.  (d)  2 
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brances,  equity  will  not  assist  him,  and  he,  therefore,  cannot 
detain  any  part  of  the  purchase  money  (e). 

If  the  purchaser  has  paid  the  money,  but  is  evicted  be- 
fore any  conveyance  is  prepared  and  executed,  or  before  the 
conveyance  is  executed  by  all  the  necessary  parties,  he  may 
recover  the  purchase  money  in  an  action  for  money  had  and 
received,  although  the  intended  covenants  do  not  extend  to  the 
title  under  which  the  estate  was  conveyed,  and  he  may  have 
taken  possession  of  the  estate  (/"). 

But  if  the  conveyance  had  been  actually  executed  by  all 
the  necessary  parties,  and  the  purchaser  is  evicted  by  a  title 
to  which  the  covenants  do  not  extend,  he  cannot  recover  the 
purchase  money  either  at  law  or  in  equity  (  o). 

Where  the  purchase  money  is  not  paid  by  the  day  agreed 
upon,  the  puichaser  will  be  compellable  to  pay  interest  for 
it  to  the  vendor  from  the  time  he  is  intitled  to  the 
profits  {li). 

If  the  delay  in  completing  the  purchase  be  attributable  to 
the  purchaser,  he  will  be  obliged  to  pay  interest  on  the 
purchase  money  from  the  time  the  contract  ought  to  liuve 
been  cairied  into  effect,  although  the  purchase  money  has 
been  Ij^ng  ready,  and  without  interest  having  been  made 
of  it  {i). 

But  if  the  delay  be  occasioned  by  the  default  of  the  vendor, 
and  the  purchase  money  has  laid  dead,  the  purchaser  will 
not  be  obliged  to  pay  interest.  The  purchaser  must,  how- 
ever, give  notice  to  the  vendor,  that  the  money  is  laying 
♦lead  {k). 

If  a  vendor  cannot  make  a  good  title,  and  the  purchaser** 
money  has  been  laying  dead,  without  interest  being  made  of 
it,  the  vendor  must  pay  interest  to  the  purchaser  (/). 

\\  here  a  trust  is  raised  by  deed  or  will  for  sale  of  an  estate, 
the  purchaser  is  bound  to  see  to  the  due  application  of  the 
purchase  money  according  the  terms  of  the  trust,  unless  he 
is  expressly  relieved  from  that  obligation  by  the  author  of  the 
tiust. 

If  the  trust  be  of  such  a  nature,  that  the  purchaser  may 
reasonably  be  expected  to  see  to  the  application  of  the  pur- 
chase money,  as  if  it  be  for  the  payment  of  legacies,  or  of 

(<)  Gilb.  Eq.  Rep.  6.  (f)  6  T.  R.  606.  (g)  Ibid.     2  freem  i, 

(i)   I  Bro,  C.  C.  396.         (0   1Ves.Jun.a21.         {k)  Ibid.         (/)  iBl,  R*«f. 
JO78. 

dcbH 


1 84      Of  the  Sale  and  Purchase  of  Es laics. 

debts  which  are  scheduled  or  specified,  he  is  bound  to  seo 
that  the  money  is  applied  accordingly  (w). 

Whei-c  a  trust  is  for  payment  of  debts  generally,  a  pur- 
chaser is  not  bound  to  see  to  the  application  of  ilic  purchase 
money,  although  he  has  notice  of  the  debts  («);  unless -ihere 
has  been  a  decicc. 

Where  a  vendor  delivers  possession  of  an  estate  to  a  pur- 
chaser, without  receiving  the  purchase  money,  eqtiity,  whe- 
ther the  estate  be  or  be  not  conveyed,  and  although  there  was 
not  any  special  agreement  for  that  purpose,  gives  the  vendor  a 
lien  on  the  land  for  the  money ;  so  on  the  other  hand,  if  the 
vendor  cannot  make  a  title,  and  the  purchaser  has  j)aid  any 
part  of  the  purchase  money,  it  seems  that  he  has  a  lieu  for  it 
on  the  estaVe,  alt'.ough  he  may  have  taken  a  distinct  security 
for  the  money  advanced  (o). 

If  a  vendor  take  a  distinct  and  independi^nt  security  for  the 
purchase  money,  his  lien  on  the  estate  is  gone;  such  a  secu- 
rity being  evidence,  that  he  did  not  trust  to  the  estate  as  a 
pledge  for  his  money  (p). 

And  the  same  rule _  must  prevail  where  a  vendor  accepts 
a  mortgage  of  another  thlate  for  the  purchas-e  money  (q).  So 
even  where  the  vendor  takes  a  mortgage  of  the  estatq  sold  only 
for  part  of  the  purchase  money  (/ ). 

But  taking  a  covenant,  bond,  or  note,  for  the  purchase 
money,  or  any  part  of  it,  will  not  discharge  the  vendor's 
equitable  lien  on  the  estate  (s).  And  it  seems  that  the  simie 
rule  must  prevail  although  the  estate  is  sold,  for  an  annuity  and 
a  covenant  bond,  or  note  is  taken  for  securing  the  pay-, 
ment  (t). 

Tiie  persons  who  are  incapable  of  purchasing  lands  are  as 
follow : 

The  parishioners,  or  inhabitants  of  any  place,  or  the 
churchwardens^  are  incapable  of  ptuchasing  lands  by  those 
names  (u). 

But  it  stems  that  in  London,  the  parson  and  the  church, 
wardens  are  a  corporation  to  purchase  lands  (i).  And  church- 
wardens and  overseers  are  enabled  by  statute  9  Geo.  1,  c.  7* 
0.  4,  to  purchase  a  workhouse  for  the  poor ;  but  this  is  merely 
as  trustees,  and  does  not  affect  the  general  rule  of  law. 

(m)  »  Chan.  C.if.  an.  (n)  i  Eq.  C».  Abr.  358.  pi.  4.  («)  1  Vern. 

«67.     9  Mod.    15*.     3  Atk.    j.  /f>)  6  Ves.  Jan.   753-  (?)  !>'>«'• 

ir)  a  Vc.n.  aSl.  (j*  i   Bro.  CC.4ao.     6  Vci  jun.  752.         (0   1  Uro, 

^.  C  4ZJ.  («}  Co.  lit  J.  a*  (x)  Cro.  Jac.  532. 
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Aliens  may  purchase ;  but  upon  an  office  found  the  king 
shall  be  entitled  to  the  lands  so  purchased  by  his  prero- 
gative (//). 

But  if  an  alien  be  made  a  denizen  by  the  king's  letters 
patent,  be  is  then  capable  of  holding  land  purchased  after 
his  denization  (z). 

And  it  seems,  that  if  an  ahen  purchase  lands,  and  before 
office  found  the  king  make  him  a  denizen  by  letters  patent, 
and  confirm  his  estate,  the  confirmation  will  be  good ;  as  the 
land  is  not  in  the  king  till  office  found  (a). 

Persons  who  have  committed  felony,  or  treason,  or  have 
be^n  guilty  of  ihe  offence  of  premuniie,  and  afterwards  pur- 
chase lands,  and  then  are  attainted,  are  incapable  of  purchasing, 
though  they  are  not  of  hokiiug;  and  the  lard  of  the  fee 
shall  have  the  lands :  but  if  they  purchase  after  they  are  at- 
tainted, they  are  then  in  ihe  same  situation  as  aliens,  and  the 
lands  must  go  to  the  king  (6). 

Corporations  sole,  or  aggregate,  either  ecclesiastical  or 
temporal,  cannot  hold  lands  without  due  licence  for  that 
purpose  (c) :  and  the  lord  of  the  fee,  or  in  defoult  thereof 
within  the  time  limited  by  the  statutes,  the  king  may 
enter  (d ). 

Infants  under  the  age  of  twenty-one  years,  may  purchase, 
and  at  their  full  age  may  bind  themselves  by  agreeing  to  the 
purchase ;  or  they  may  waive  the  purchase,  without  alledging 
any  cause  for  so  doing.  If  they  do  not  agree  to  the  purchase 
after  their  full  ag«,  their  heirs  may  waive  the  purchase 
in  the  same  manner  as  the  infants  themselves  could  have 
done  (e). 

Femes  covert  are  capable  of  purchasing,  but  their  hus- 
bands may  disagree  thereunto,  and  divest  the  w'hole  estate,  and 
maintain  trover  for  the  purchase  money  (/).  But  if  the  husband 
_  neither  agree  nor  disagree,  the  purchase  by  the  wife  will  be 
effectual;  but  after  his  death  she  may  waive  the  purchase, 
without  giving  any  reason  for  so  doing,  although  her  hus- 
band may  have  agreed  to  it.  And  if,  after  her  husband's 
^  death  slie  do  not  agree  to  it,  her  heirs  may  waive  it  (g). 

A  feme  covert  may  however  purchase  lands  pursuant  to 
an  authority  given  by  her  husband,  and  he  cannot  afterwards 
avoid  it  iji], 

Cy)  Co.  Lit.  2.  b.  (a)  Ibid,  (a)  Goulds.  29.  pi.  4.         (ij  Co.  Lit. 

a.  b.  (c    Ibid.  99.  a.  (J)  Ibid.  2.  h.  (e)  Cro.   Jac,   310, 

CfJ  I  Ld  P"  m  22,4.  (£■)  Co.  Lit,  3.  a.  (*)  I  Ld.  Raym.  224. 
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Lunatics  or  itliots  are  capable  of  purchasing;  but  hI- 
though  they  recover  their  senses,  they  cannot  themselves 
waive  the  p^chuse.  But  if  they  recoverj  aud  agree  tliereto, 
their  heirs  cannot  set  it  aside  (/). 

If  they  die  dwring  tlieir  lunacy,  or  idiocy,  then  their  heirs 
may  avoid  the  purchase  (/c).  And  as  the  king  has  the  care  of 
idiots,  upon  an  otVice  found  he  may  annul  the  purcluise  (/) : 
and  after  the  lunatic  is  found  so  by  inquisition,  his  coniuiittee 
niay  vacate  the  purchase  (in). 

La>tly,  papists  and  persons  professing  the  popish  reli- 
gion, who  have  neglected  to  take  the  oath  prescribed  by  the 
31  Geo.  3,.c.  32,  are  incapacitated  from  purchasing  lands ; 
unless  for  the  benefit  of  their  protestaut  next  of  kin,  till  their 
conformity ;  and  for  the  benefit  of  his  heir  after  his  death. 

Trustees  {ii),  unless  nominally  so,  as  trustees  to  preserve 
contingent  remainders  (o),  agents  (/>),  comnnssioners  of  bank- 
rupts {q),  assignees  of  bankrupts  (/),  solicitors  to  the  com- 
mission (s),  auctioneers,  creditors  Nvho  have  been  consulted 
as  to  the  mode  of  sale  {t),  or  any  person  who  by  his  con- 
nection with  the  vendor,  or  by  being  ein ployed  or  concerned 
in  his  affairs,  has  acquired  a  knowledge  of  his  property, 
are,  in  general,  hicapable  of  purchasuig  such  property  them* 
siilves. 
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Of  Mortgages. 

A  PAWN  of  land  or  tenement,  or  any  thing  immoveable, 
l>ound  for  n)oney  borrowed,  to  be  the  creditor's  tor  evti^ 
if  the  money  be  not  paid  at  the  day  agre»'d  upon  is  called 
a  mortgage ;  and  the  creditor  hohlin^  land  and  Icnement  upon 
this  bargain,  is  called  tenant  in  mortgage.  He  who  pledges 
this  pawn  or  gage,  is  called  the  mortgagor,  and  he  who  takes 
it  the  mortgagee. 

The  notion  of  mortgaging  and  redemption  seems  to  be  of 
Jewish  extraction,  and   from  them  derived  to  the  Greeks  and 

[i)  »  Bl.  Com.  191.          (*)  C«.  I-it.  ».b.          (/)  Ibid.  S47.  1.  (r)  l 

▼rrn,  411.           (a)  *  Bro.  C.  C,  400.            (•)[  ^t  Vf$.  Jun.  Ji6.  (^)  13 

Ibid.  95.              if)    10  Ibid    381.          (r)   5  Wd.  707.             {I)  i  Ibad.  tiO. 
(r)  6  ibid.  617.     9  ibid.   S34. 
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Romans.  Tlie  plan  of  the  Mosaic  law  constltntes  a  just  and 
equal  agrarian,  liiat  the  lands  may  continue  in  the  same  tribes 
and  families,  and  the  people  might  not  be  diverted  by  any 
exotic  arts  and  inventions  from  the  ^exercise  of  agriculture, 
in  Mhich  innocent  employment  they  \vere  to  be  constantly 
educated;  therefore,  v\lioever  were  compelled  by  want  to 
bell,  could  transfer  no  estate  in  the  lands,  farther  than  the 
next  general  jubilee,  which  returned  once  in  tifty  years ; 
wherefore  they  computed  till  the  jubilee,  that,  according 
to  .the  distance  from  thence,  such  was  the  interest  that  could 
be  transferred  to  the  buyer;  but  the  vendor  had  power  at 
any  time  to  redeem,  paying  the  value  of  tlie  lands  to  the 
jubilee  ;  but  though  he  did  not  redeem  them  at  the  year  of 
the  jubilee,  yet  the  lands  came  back  again  free  to  the  vendor 
and  his  heirs  (//). 

But  our  notion  of  mortgaging  and  redemption  seems  to 
have  come  more  immediately  from  the  civil  law  (i). 

When  a  licence  of  alienation  was  given  about  the  time  of 
Hen.  S,  and  it  became  a  maxim  of  law,  that  the  purity  of  a 
fee  simple  imparted  a  power  of  disposing  of  it  as  the  owner 
pleased  ;  there  were  two  ways  of  mortgagmg  lands  introduced, 
which  Littleton,  who  is  followed  by  BJackstone,  distinguishes 
by  the  names  of  vadium  livum,  or  living  pledge  ;  and  vadium 
mortuum,  or  dead  pledge. 

f^ivum  vadium,  or  living  pledge,  is,  when  a  man  bojTows 
a  sum,  suppose  200/.  of  another,  and  grants  him  an  estate 
as  of  20/.  per  ajin.  to  hold,  till  the  rents  and  profits  shall 
pay  the  sum  so  borrowed.  This  is  an  estate  conditioned 
to  be  void  as  soon  as  such  sum  is  raised.  And  in  this  case 
the  land  is  said  to  be  living :  it  subsists  and  survives  the 
debt ;  and.  immediately  on  discharge  of  that,  results  back  to 
the  borrower  (j/).  But  mortuum  vadium,  a  dead  pledge,  or 
mortgage  (v\hich  js  nuich  more  common  than  the  other),  is 
where  a  man  borrows  of  another  a  specific  sum  (e.  g.  200/.), 
and  grants  him  an  estate  in  fee,  on  condition  that  if  he,  the 
mortgagor,  shall  repay  the  mortgagee  the  said  sum  of  200/. 
on  a  certain  day  mentioned  in  the  deed,  that  then  the 
mortgagor  may  re-enter  upon  the  estate,  so  granted  in  pledge  ; 
or,  as  is  now  the  more  usual  wa}',  that  then  the  mortgagee 
shall  reconvey  the  estate  to  the  mortgagor  :  in  this  case  the 
laud,  \\h}ch  is  so  put  in  pledgp,  is  by  law,  in  case  of  non- 
j*;iymeut   at  the  time  limited,  fur  ever  dead  and  gone   from 

(w)  Cumins,  \i.  («■)  Jus;ia.  592.  {_>)  Co.  Dt.  205. 
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the  mortgagor ;  and  the  mortgagee's  estate  in  the  lands  is  then 
no  longer  conditional^  but  absolute.  But  so  long  as  it  contuiues 
conditional,  that  is,  between  the  time  of  lending  the  money, 
and  the  tiuie  allotted  f<jr  payment^  the  mortgagee  is  called 
tenant  in  mortgage  (z).  But  as  it  was  formerly  a  doubt, 
vhether,  by  taking  such  estate  in  fee,  it  did  not  become 
liable  to  the  wife's  dower,  and  other  incumbrances  of  the 
mortgagee  (though  that  doubt  has  been  lonjj  ago  overruled 
by  our  courts  of  equity) ;  it  therefore  became  usual  'lo  grant 
only  a  long  term  of  years  by  way  of  mortgage ;  with  condi- 
tion to  be  void  on  repayment  of  the  mortgage  money :  which 
course  has  been  since  pretty  generally  continued,  principally 
because  on  the  death  of  the  mortgagee  such  term  becomes 
vested  m  his  persoiial  represoulatives,  who  are  alone  ea* 
titled  in  equity  to  receive  tlie  money  lent,  of  whatever  nature 
the  mortgage  may  happen  to  be  (a). 

As  soon  as  the  estate  is  created,  the  mortgagee  may  im- 
mediately enter  on  the  lands  ;  but  is  liable  to  be  dispossessed, 
upon  performance  of  the  condition  by  payment  of  the 
mortgage  n>oney  at  the  day  limited.  And  therefore  the 
U!>ual  way  is  to  agree  that  the  mortgagor  shall  hold  the  land 
till  the  day  assigned  for  payment ;  when,  in  case  of  failure, 
whereby  the  estate  becomes  absolute,  the  mortgagee  may 
enter  u|  on  it  and  take  possession,  without  any  possibility  at 
law,  of  being  afterwards  evicted  by  the  mortgagor,  to  whom 
the  land  is  now  for  ever  dead.  But  here  again  the  courts  of 
equity  interpose ;  and  though  a  mortgage  be  thus  forfeited, 
and  the  estate  absolutely  vested  in  the  mortgagee  at  the 
common  law,  yet  they  will  consider  the  real  estate  of  the  te- 
nements compared  with  the  sum  borrowed ;  and  if  the  estate 
be  of  greater  value  than  the  sum  lent  thereon,  they  will 
allow  the  mortgagor  at  any  reasonable  time  ^  to  recall  or  re- 
deem his  estate ;  paying  to  the  mortgagee  his  principal,  in- 
terest, and  expellees.  And  by  the  statute  7  Geo.  2,  c.  20, 
afler  the  payment  and  tender  by  the  mortgagor  of  the  prin- 
cipal, interest,  and  costs,  the  mortgagee  can  niaint;un  no 
ejectment,  but  may  be  compelled  to  re-assign  his  secu- 
rities. 

Iliis  reasonable  advantage  allowed  to  mortHSors  is  cidled 
the  equity  of  redemption ;  and  this  enables  a  ^/Kfitl^  ^  ^^' 
ou  tlie  mortgagee,  who  has  possessitMi  of  his  ettate,'  to  deliver 
it^back,  and  account  for  the  rents  and  profits  received,  on  pay- 

(■}  Lit.  :.  332.  (tf)  a  fil.  Coo.  158. 
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nieut  of  Ills  whole  debt  and  interest ;  thereby  turning  the 
mortuum  into  a  kind  of  a  vivnm  vadium.  But,  on  the  otlier 
hand,  the  mortgagee  may  either  compel  the  sale  of  the  estate, 
in  order  to  get  the  whole  of  his  money  immediately;  or  else 
call  upon  the  mortgagor  to  redeem  his  estate  presently,  or  in 
default  thereof,  to  be  for  ever  foreclosed  from  redeeming  the 
same ;  that  is,  to  lose  his  equity  of  rrdemption  without  pos- 
sibility of  recall.  It, is  not,  hf)wever,  usual  for  mortgagees  to 
take  possession  of  the  mortgaged  estate,  unless  where  the  se- 
curity is  precarious  or  small,  or  where  the  mortgagor  neglects 
even  the  payment  of  interest :  when  the  mortgagee  was  fre- 
quently obliged  to  bring  an  ejectment  and  take  the  lands 
into  his  own  hands,  in  the  nature  of  a  pledge,  or  the  pigrnis  of 
the  Roman  law.  But  it  has  now  been  determined,  that  the 
mortgagee  is  not  obliged  to  bring  an  ejectment  to  recover  the 
rents  and  profits  of  the  estate ;  for  where  there  is  a  tenant  in 
possession,  by  a  lease  prior  to  the  mortgage,  the  iltortgagee  may 
at  any  time  give  him  notice  to  pay  the  rent  to  him,  and  he  may 
distrain  for  ail  the  rent  which  is  due  at  the  time  of  the  notice, 
and  also  for  all  that  accrues  afterwards  (/j). 

Jn  general,  if  the  mortgagee  has  been  twenty  years  in  pos- 
session, the  court  of  chancery,  in  cenformity  to  the  time  of 
bringing  an  ejectment,  will  not  permit  a  mortgagor  to  redeem ; 
imless  during  part  of  the  time  such  mortgagor  has  been  an 
infant  or  a  married  woman ;  or  unless  the  mortgagee  admits, 
that  he  holds  the  estate  as  a  mortgage,  or  there  is  some  other 
«pecial  circumstance  whiih  forms  an  exception  to  the  general 
rule(c). 

Where  two  different  estates  are  mortgaged  by  the  owner  to 
to  the  same  person,  one  cannot  be  redeemed  widiout  the 
other  (d).  So  of  other  securities  given  by  the  mortgagor  to 
the  mortgagee  (e). 

Although  after  breach  of  the  condition  an  absolute  fee- 
simple  is  vested  at  common  law  in  the  mortgagee,  yet  a  right 
of  redemption  being  still  inherent  in  the  lands,  till  the  equity  of 
redemption  be  foreclosed,  the  same  right  shall  descend  to  and 
K  vested  in  such  persons  as  have  a  right  to  the  land,  incase 
there  liad  been  no  mortgage  or  incumbrance  whatsoever;  and 
as  an  equitable  performance  as  effectually  defeats  the  interest 
of  the  mortgagee  as  the  legal  performance  dots  at  common 
law,  the  condition  still  hanging  over  the  estate  till  the  equity  is 
Ik 

(i)  Doug.  566.  (c)  Eq.  Ca.  Abr.  313.     2  Bio.  399.     a  Ves.  Jun.  83. 

{d)  Ambl.  7ii.  (e)  Fonbl.  lib,  3,  c.  I,  s.  9. 
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totally  foreclosed.  On  this  foundation  it  has  been  held,  tliat 
a  person  who  conies  in  under  a  voluntarv  convcvauce  nuiv  lo- 
deem  a  mortgage;  and  though  such  li^ht  of  reckinptioii  be 
inherent  in  the  land,  yet  the  party  ilaiming  the  benefit  of 
it,  must  not  only  set  forth  such  right,  but  also  shew  that 
he  is  the  person  entitled  to  it  (J). 

'  The  rijjht  of  redemption  is  not  confined  to  the  mortgagor, 
his  heirs,  executors,  allignces,  or  subsequent  incumbrancers, 
but  extends  to  all  persons  claiming  any  interest  whatever  in  the 
premises  a»  against  the  mortgagors  ;  therefore  a  person  claiming 
uuder  a  deed  void  (as  being  volnnUiry)  against  a  subsequent 
mortgagee,  may  redeem ;  for  the  deed,  though  void  as  to  the 
mortgagee,  is  binding  on  the  mortgagor  (  ^).  xl  fortiori  may 
any  person  who  has  acquired  for  vakiable  consideration  an 
interest  in  the  land,  as  a  tenant  under  the  mortgagor ;  or  a 
judgment  creditor  having  previously  sued  out  a  writ  of  execu- 
-tion ;  or  a  tenant  by  elegit,  statute  mercliant,  or  staple ;  or 
tenant  by  the  curtesy  or  in  dower;  or  a  jointress;  the  crowu 
may  also  redeem  estates  mortgaged,  and  afterwards  forfeited 
by  the  treason,  Scc.  of  the  mortgagor  ih). 

As  the  heir  at  law  is  r«gularly  entitled  to  the  benefit  of  re- 
dempti«Hi,  he  is  also  entitled  to  the  assistance  of  the  personal 
estate  of  the  mortgagors  for  that  pur|>ose ;  according  to  the 
doctrine  established  in  the  courts  of  equity,  that  the  personal 
estate,  u»  the  hands  of  the  executor,  shall  l>e  employed  in 
case  of  the  heir,  by  w  hatever  means  the  heir  becomes  iiulcbtod 
as  heir;  for  the  personal  estate  having  n^ceived  the  benetit  by 
contracting  the  debt,  the  real  is  considered  only  as  a  pledge 
for  it  (/).  And  on  this  foundation  it  has  been  frequently  held, 
that  if  a  man  mortgages  lands,  and  covenants  to  pay  the 
inoney,  and  dies,  the  personal  estate  of  the  mortgagor  shall, 
in  favour  of  the  heir,  be  appUed  in  exoneration  oH  the  mort- 
gage (k).  And  the  devisee  of  a  particular  estate  shall  not 
only  have  his  devised  estate  exonerated  out  of  the  personal 
estate,  but  if  there  be  another  estate  expressly  devised  for  pay- 
ment of  debts,  and  the  personal  estate  be  excepted  or  ex- 
hausted, he  may  also  irsoit  to  such  devised  estate ;  and  th;U 
although  the  particular  estate  devised  to  him  be  devLsed  sub- 
ject to  the  incumbrances  tin  rcon  (/).  So  if  tli<*  personal  estate 
be  excm[)t  or  exhausted,  and  there  be  no  real  estate  expressly 

(// H«Tdr.  465.     I  Vern.  18s,  103.  ^f  j  k  Ciun.  C«.  59.     1  Vem. 

103.  (A)  FoDbl.Tre.it.  Eq.  lib.  3,  c.  i,  1.  9.  (i)  Prec.  Chart.  477. 

(fc)  a  S»lk.  499.  (/)  t  r.  Wou.  385. 
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devised  for  the  payment  of  debts,  but  there  be  a  descended 
estate,  the  devisee  of  a  particular  estate  .shall  have  it  exonerated 
out  of  the  descended  estate  {ni). 

So  if  the  mortgagor  conveys  away  tlie  equity  of  redemption, 
tlie  purchaser  shall  not  have  the  benefit  of  tlie  personal  estate, 
but  must  take  it  cum  onere(n}. 

It  has  likewise  been  held,  that  the  heir  of  the  raortgagof 
shall  have  the  benefit  of  the  personal  estate  to  pay  off"  the 
mortgage,  though  there  be  no  covenant  in  the  mortgage  deed 
for  the  payment  thereof;  because  the  mortgage  money  is  a 
debt,  whether  there  be  any  express  covenant  for  the  payment 
of  it  oj  not,  because  the  personal  estate  received  the  bene- 
fit (o>: 

'^lere  is  one  case,  however,  in  which  the  legislature  has 
thought  proper  to  take  from  tlie  mortgagor  the  equity  of  re- 
tk/mption,  and  to  give  the  mortgagee  an  absolute  estate  iu 
the  land ;  that  is,  where  the  former  is  guilty  of  a  fraud  upoa 
the  latter  by  concealing  prior  incumbrances.  For  by  statute 
4  and  5  JV.  and  M.  c  l6,  it  is  enacted,  that  if  any  person 
shall  borrow  any  money,  and  for  payment  thereof,  or  for 
any  other  valuable  consideration,  shall  voluntarily  give  a  judg- 
ment, statute,  or  recognizance,  and  shall  afterwards  borrow  any 
other  sum  of  another,  or  for  other  valuable  consideration  be- 
«ome  indebted  to  such  other,  and  for  securing  the  repayment 
and  discharge  thereof  shall  mortgage  lands,  or  any  part  thereof, 
to  the  second  lender,  &.c.  or  to  any  other  in  trust  for  or  to  the 
use  of  such  second  lender,  &c.  and  shall  not  give  notice  to 
the  said  mortgagee,  of  such  previous  judgment.  Sac  in  writing 
Milder  his  hand,  before  the  execution  of  the  said  mortgage 
or  mortgages ;  unless  such  mortgagor  or  his  heirs,  upon  notice 
given  by  the  mortgagee,  his  heirs,  &.c.  in  writing,  &c.  attested 
by  two  witnesses,  of  any  such  former  judgment.  Sec.  shall 
within  six  months  pay  off  the  said  judgment,  8cc.  and  all  in- 
terest and  charges,  and  procure  the  same  to  be  vacated,  &c. 
then  the  mortgagor  or  his  heirs,  &c.  shall  have  no  benefit  or 
remedy  against  the  said  mortgagee  or  his  heirs,  &.c.  in  equity 
>)r  elsewhere,  for  redemption;  but  the  mortgagee  shall  hold 
the  lands,  &,c.  for  such  estate  and  term  as  was  granted  to  the 
mortgagee,  against  the  mortgagor,  and  all  persons  claiming 
under  him,  freed  from  equity  of  redemption,  &c. 

And  if  any  person  who  shall  once  mortgage  lands  for  valu- 
able consideration,  shall  again  mortgage  the  same  lands,  or  any 

(m)  J  .\lk.  430.  {n)  2  Siilk.  450.  (e)  Ibid.  449.     i  Verf.  43C. 
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jwrt  thereof,  to  any  other  person  for  valuable  consideration, 
(the  former  mortgage  being  in  force,)  ami  shall  not  iliscover 
tc  the  second  mortnajjee  the  former  mortgage,  in  writing  un- 
der his  hand,  such  mortgagor,  his  heirs,  8cc.  shall  have  no  re- 
lief or  equity  of  redemption  against  the  second  or  after  mort- 
gagee, &,c.  And  such  second  or  third  mo;  tzagees  may  re- 
deem any  former  mortgages,  upon  payment  of  the  princi- 
pal, debt,  interest,  and  costs  of  suit,  to  the  proper  mort- 
gagee, &c. 

But  the  statute  does  not  bar  any  vv  idow  of  any  mortgagor 
from  her  dower,  who  did  not  legally  join  with  her  husband 
in  such  mortgage,  or  otherwise  lawfully  exclude  herself. 

It  has  been  held,  that  this  statute  extends  to  assignees  of  a 
mortgagee ;  and  that  if  a  nian  mortgages  certain  lands  to  one 
man,  and  mortgages  those  hrnds  with  some  others  to  another, 
tliough  this  seems  to  be  a  case  omitted  out  of  the  above  statute 
Against  clandestine  mortgages,  yet  if  it  appears  to  be  a  con- 
trivance to  evade  it,  as  if  an  acre  or  two  of  land  were  only 
added,  this  will  not  exempt  it.  Also  a  person  who  will  take 
advantage  of  the  statute  must  be  an  honest  mortgagee  ;  there- 
fore, if  a  man  has  used  any  fraud  in  obtaining  a  second  mortgage, 
lie  shall  not  have  the  bemlit  of  the  statute  (/>). 

It  has  been  said  to  be  an  established  rule  of  equity,  that  a 
second  mortgagee,  who  has  the  title  deeds  without  notice  of 
any  prior  incumbrance,  shaH  in  all  cases  be  preferred;  be- 
cause, if  a  mortgagee  lend  money  upon  real  property  w  ithout 
takmg  the  title  deeds,  he  enables  the  mortgagor  to  commit  a 
fraud  (q).  But  Lord  Thurlow  after%vards  observed  upon  this, 
that  he  did  not  conceive  that  the  not  taking  of  the  title  deeds 
was  alone  sufficient  to  postpone  the  first  mortgagee ;  if  it  were 
8<*,  there  could  be  no  such  thing  as  a  mortgage  of  the  rever- 
sion: and  he  held,  that  a  second  mortgagee  in  possession  of  the 
title  deeds  was  preferred  only  in  cases  where  the  first  had  been 
guilty  of  fraud  or  gross  negligence  (r).  It  seems,  however, 
that  fraud  or  gross  negligence  would  be  presumed,  unless  the 
mortgagee  could  show  that  it  was  impossible  for  him  to  ol>- 
tain  possession  of  the  title  deeds,  or  that  he  had  used  the  dub 
and  necessary  diligence  for  that  purpose  (?)• 

Whatever  may  be  the  value  of  the  estate,  it  is  of  great  impor- 
tance to  those  who  lend  money  upon  real  security  to  be  certain, 
that  there  is  no  prior  mortgage  upon  the  estate ;  for  it  has  been 

{f)  a  Vern.  589.  (f)  i  T,  R.  76a.  (r)  %  Bro.  C  C.  6j«. 

(1)  2  Bl.  Com.  160. 
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long  settled,  that  if  a  third  mortgagee,  who  at  the  time  of  his 
mortgage  had  no  notice  of  the  second,  purchases  the  first 
mortgage,  even  pending  a  bill  tiled  by  the  second  to  redeem 
the  first,  both  the  first  and  third  mortgages  shall  be  paid  out 
of  the  estate  before  any  share  of  it  can  be  appropriated  to  the 
second;  the  reason  assigned  is,  that  the  third,  by -thus  obtain- 
ing the  legal  estate,  has  both  law  and  equity  on  his  side,  which 
supersede  the  mere  equity  of  the  second.  And  even  Lord 
Hale  held  it  right,  that  the  third  should  thus  seize  what  he 
called  a  tabula  in  nai(fragio,  a  plank  in  the  shipwreck,  and 
so  leave  the  second  to  perish  (Jt).  But  in  mortgages  where 
none  has  the  legal  estate,  the  rule  in  equity  is  qui  prior  est 
tempore  potior  est  jure  (ii). 


CHAP.  IH. 

Of  Tithes. 

TITHES  are  defined  by  Blackstone  to  be  a  tenth  of  the 
increase,  yearly  arising  and  renewing  from  the  profits  of  lands, 
the  stock  upon  lands,  and  the  personal  industry  of  the  inhabi- 
tants :  the  first  species  being  usually  called  predial,  as  of  corn, 
grass,  hops,  and  wood ;  the  second,  mixed,  as  of  wool,  milk, 
pigs,  &c.  consisting  of  natural  products,  but  nurtured  and  pre- 
served in  part  by  the  care  of  man;  and  of  these  the  tenth 
must  be  paid  in  gross:  the  third,  personal,  as  of  manual  oc- 
cupations, trades,  fisheries,  and  the  like;  and  of  these  only 
the  tenth  part  of  the  clear  gains  and  profits  is  due. 

Tithes  with  regard  to  value  are  divided  into  great  and  small. 
Great  tithes  are  chiefly  corn,  hay,  and  wood;  small  tithes  are 
the  predial  tithes  of  other  kinds,  together  with  mixed  and  per- 
sonal tithes. 

Great  tithes  generally  belong  to  the  rector,  and  small  tithes 
to  the  vicar  (x). 

Some  things  may  be  great  or  small- tithes,  in  regard  of  the 
place ;  as  hops  in  gardens  are  small  tithes,  and  in  fields  may 
be  great  tithes ;  and  it  is  said,  that  the  quantity  will  turn  a 
small  tithe  into  a  great  one,  if  the  parish  is  generally  sown  with 
it(j/).     Great   tithes  are  commonly  called  parsonage  tithes; 

(0  2  Vent.  337-  C")  »  P-  Wms.  491.     1  Bro.  C.  C.  63.  (x}Ct9. 

Par.  20.  <ji^  I  Rol.  Abr.  46J.     Wood's  Inst.  16 J. 
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^mall  tithes,  vicaracje  tlthe-s,  as  btiiisj  in  general  payable,  tlie 
cue  to  the  paraoii,  the  other  to  the  vicar. 

Bifhop  Barlow,  Seltlen,  Father  Paul,  aiul  others,  have  ob- 
atJVt'd  that  neither  tithes  nor  ecclesiastical  bemtices  (which  are 
correlative  in  their  nature),  were  ever  heard  ot  for  many  a<;es 
in  the  Christian  church,  or  pretended  to  be  due  to  the  Chris- 
tian prieslhood. 

,As  to  their  original,  .»*ays  Sir  ^^  iliiani  Blackstone,  T  will 
not  put  the  title  ot  the  clergy  t«»  tithes  upon  any  divine  right ; 
though  such  a  right  ceiiiiinly  connnenced,  and,  1  believe,  as 
certainly  ceased,  with  the  Jcwi.^^h  theocracy.  ^  et  an  honour- 
aible  and  conipe'.ciit  inaintcuiince  for  the  ministers  of  the 
gospel  is,  undoidjtcdiy,  ;/vrc  r//t7*«c;,-  whatever  the  purtictdar 
mode  oj|;  that  niaintcnan*  e  may  be.  Fur,  besides  the  positive 
precepts  of  the  New  'JVstament,  natural  leasou  will  lull  us, 
that  an  order  of  men,  w  ho  ure  separated  frouj  the  world,  iuid 
e.\c!udtd  from  other  luci  alive  professions  for  the  sake  of  the 
rest  of  mankind,  have  a  liiiht  to  be  fiuni.shed  with  the  neoes- 
fcjries,  c<>n%enieuces,  and  moderate  enjoynnnts  of  life,  at  their 
€:Sipence,  for  whose  benetit  tliey  foiej^o  the  usual  means  of 
providing  them.  Acconlmgly,  all  municipal  laws  have  pro- 
■vided  a  liberal  and  decent  niainteuance  for  their  national 
j>r»est«  or  clergy:  our'.s  in  particular- have  established  this  of 
tithes,  probably  in  imitation  of  the  Jewish  law  ;  and  jxnhaps, 
considering  the  degenerate  state  of  the  w<uld  in  general,  it 
may  l)C  more  beneticial  to  the  English  clergy  to  found  their 
title  on  tlie  law  of  the  land,  than  upon  :my  divine  right 
whatsoever,  unacknowledged  and  unsupporlcd  by  temporal 
fcanctions. 

We  cannot,  continues  the  same  eleg;uit  writer,  precisely 
ascertain  the  time  when  tithes  were  first  introduced  into  tliis 
country.  Ptvssibly  tliey  were  contemporary  with  the  phmting 
of  Christianity  among  the  Saxons  by  .Augustin  the  niouk, 
about  the  end  of  the  sixth  ceutiuy.  Jhit  the  lirst  nuntiou 
Mhic^i  I  have  met  with  in  any  written  Ijiglish  law,  is  in  a 
constitutionul  decree,  n»ade  in  a  synod  held  A.  D.  78^\ 
Tvheiein  the  payment  of  tithes  in  general  is  strongly  enjoined, 
'J'his  canon,  or  decree,  which  at  trrst  bound  not  the  laity, 
was  cftVctiwdly  contirmed  by  two  kingdoms  of  the  Ilepltucliy, 
in  their  parliamentary  conventions  of  estat«'s,  r<'s|)ectively 
consisting  of  the  kings  of  Mercia  and  NorthumI)crl;nKl,  the 
bi>-t.ops,  dukc«i,  sinaturs,  and  people  :  which  was  a  few  years 
later  than  the  time  tliat  Chiirlcmay;nc  established  the  ^viy- 
nient  of    them    in  i'rancc,    and   made    that   famous   division 
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of  them  into  four  parts ;  one  to  maintain  the  edifice  of  tlie 
church,  the  second  to  support  the  poor,  the  tliird  the  bishop^ 
and  the  fourth  the  parochial  clergy. 

The  next  authentic  mention  of  thfem  is  in  the  Ftedus 
Edwardi  et  Giithruni ;  or  the  laws  agreed  Upon  betweea 
king  Guthrun  the  Dane,  and  ^'^Ifred  and  his  son  Edward  the 
elder^  successive  icings  of  England,  about  the  year  QOO. 
This  was  a  kind  of  treaty  between  those  nionarchs>  which 
may  be  found  at  large  in  the  Aljglo-Saxon  laws :  wherein  it 
was  necessary,  as  Guthrun  was  a  pagan,  to  provide  for  the 
subsistence  of  the  Christian  clergy  under  his  dominion  ;  and 
accordingly,  we  iind,  tlie  paytnent  of  titiies  aot  only  en- 
joined, but  a  penalty  added  for  non-observance :  which  law  \i 
seconded  by  the  laws  of  Ailielstan,  about  the  year  c^SO.  And 
this  is  as  much  as  can  certainly  be  traced  out,  with  regard  to 
their  legal  original  (z). 

Upon  the  lirst  introduction  of  tithes,  though  every  man  was 
obliged  to  pay  tithes  in  generial,  yet  he  might  give  them  tO 
what  priests  lie  pleased,  whicli  were  called  aibitrary  conse- 
crations of  tithes;  or  he  might  pay  them  into  the  hands  of 
the  bishop,  who  distributed  among  his  diocesan  clergy  tl>6 
revenues  of  the  church,  which  were  then  in  co«nnion  (a); 
But  when  dioceses  were  divided  into  parishes,  the  tithes  of 
each  parish  were  allotted  to  its  own  particular  minister ;  first 
by  comrnon  consent,  or  the  aj)pointments  of  lords  of  manors, 
and  afterwards  by  the  written  law  of  the  land  (6). 

However,  arbitrary  consecrations  of  tithes  took  place  again 
afterwards,  and  became  in  general  use  till  the  time  of  king 
John  (c).  This  was  probably  owing  t )  the  intrigues  of  the 
regular  cleigy,  or  monks  of  the  Benedictine  and  other 
rules,  under  archbishop  Dunsfan  and  his  successors,  who  en- 
deavoured to  wean  the  people  from  paying  their  dues  to  the 
secular  or  parochial  clergy  (a  much  more  valuable  set  of  men 
than  themselves),  and  were  then  in  hopes  to  have  drawn,  by 
sanctimonious  pretences  to  extraordinary  purity  of  life  all 
ecclesiastical  profits  to  the  cotters  of  their  own  societies. 
And  tliijS  will  naturally  enough  account  for  the  number  and 
the  riches  of  the  monasteries  and  religious  houses  which  were 
founded  in  those  days,  and  which  were  frequently  endowed 
with  tithes.     For  a  layman,  who  was  obliged  to  pay  his  tithes 

f«)  2  Bl. Com.  25.         (a)  a  Inst.  646.     Se!d.  0,9.  s,  4,.         {b)  LI.  Edgai, 
c  I  and  a.  (f)  S«ld.  c,  11. 
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somewhere  might  think  it  good  policy  to  erect  an  abbey, 
and  there  pay  them  to  his  own   monk$,  or  grunt   thcni   to 
some  abbey  already  erected ;  since,  lor  this  dotation,   which 
really  cost  the  patron  little  or  nothing,  he   might,  according 
to  die  su|>crstili<)n'of  the  tinier,  have  masses   tor  ever  sung 
for  his  soul,     liut  in  process  of  years,  the  income  of  the  poor 
laborious  parish  piie^is  being  scandalously  reduced  by  these 
arbitrary  consecrations  of  tithes,  it  was  remedied  by  pope 
Innocent  the  third,  about  the  year  12(K),  in  a  decretal  epistle 
sent  to  the  archbishop  of  Canterbury,  and  dated  from  the  pa- 
lace of  L<ateran,  enjoining  the  payment  of  tithes  to  the  parsons 
of  the  respective  parishes  where  every  man  inhabited,  agree- 
able to  what  was  afterwards  directed   by  the  same  pope  in 
other  countries.     1  his  epistle,  says  Coke,  bound  not  the  lay 
subjects  of  this  realm ;  but  being  reasonable  and  just  (and  he 
might  have  added,  being  correspondent  to  the  ancient  law), 
it  was  allowed,  and  so  became  lex  terra:  {d).     This  put  ait 
effectual  slop  to  all  the  arbitrary  consecrations  of  tithes;  ex- 
cept some  footsteps  which  still  continue  in  those  portions  of 
tithes,  which  the  parson  of  one  parish  has,  though  rarely,  a 
right  to  claim  in  another ;  f(jr  it  is  now  universally  held,  that 
tithes  are  due,  orconnnon  right,   to  the  parson  of  the  parish, 
unless  there  be  a  special  exemption  (c).     'lliis  parson  of  the 
parish  may  be  either  the  actual  incumbent,  or  else  the  appro - 
priator  of  tlie  benefice ;  appropriations  being   a  method   of 
endowing  monasteries,  which  seems  to  have  been  deviled  by 
the  regular  clergy,  by  way  of  substitution  to  arbitrary  conse- 
crations of  tithes.     In  extraparochial  places,  the  king,  by  his 
royal  prerogative,  has  a  right  to  all  the  tithes  (J), 

In  general,  tithes  are  to  be  paid  for  every  thing  that  yields  an 
annual  increase,  as  corn,  hay,  fruit,  cattle,  poultry,  and  the  like ; 
but  not  for  any  thing  that  is  of  the  substance  of  the  earth,  or 
is  not  of  annual  increase,  as  stone,  lime,  chalk,  and  the  like  ; 
nor  for  creatures  tliat  are  of  a  wild  nature,  as  deer,  hawks, 
&c.  whose  increase  so  as  to  profit  the  owner,  is  not  annual, 
but  casual;  though  for  deer  and  rabbits,  tithes  may  be  pa\able 
by  special  custom  (g) 

Tithes  arc  due  either  dejiire,  or  by  custom.  ^11  tithes, 
which  are  due  de  jure,  arise  from  such  fruits  of  the  earth  as 
are  due  uuimally ;  or  from  the  protit  w  hich  accrues  from  the 

,      (i)  %  lax.  641.        (0  liot.  as*.        (f)  a  last.  64.        r^;  »  UI.  Com. 
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labbur  of  man.  H*ence  it  follows,  that  such  tithes  can  never  be 
part  of,  but  must  always  be  collateral  to,  the  land  from  which 
they  arise  {h). 

No  tithe  is  due,  dejure,  of  the  produce  of  a  mine  or  of  a 
quarry ;  because  this  is  not  a  fruit  of  the  earth  renewing  an- 
nually, but  is  the  substance  of  the  earth  (/). 

In  section  the  7  th  of  statute  2  and  3  Edw.  6,  c.  13,  com- 
mon day  labourers  are  exempted  from  the  payment  of  personal 
tithes.  Neither  are  personal  tithes  due  from  servants  in  hus- 
bandry (/c). 

As  to  occupiers  of  mills  paying  tithes,  it  is  provided  by  the 
statute  9  Edzo.  Q,  st.  1,  c.  5,  that  new  erected  mills  shall  be 
liable  to  the  payment  of  tithes.  But  as  nothing  therein  is  said 
concerning  ancient  wills,  there  can  be  no  doubt,  that  such 
ancient  wills  as  before  the  making  of  this  statute,  were  liable 
to  pay  tithes,  continued  aftei  wards  to  be  liable  (/). 

Such  tithes  as  arise  immediately  from  the  fruits  of  the 
earth,  as  from  corn,  hay,  hemp,  hops ;  and  all  kinds  of 
fruits,  seeds,  and  herbs,  are  called  predial  tithes.  They  are 
so  called  because  they  arise  immediately  from  the  fruits  of  the 
farm  (pr&dium),  or  earth.  By  the  ecclesiastical  law,  many 
things  ace  liable  to  the  payment  of  predial  tithes,  which  by 
the  common  law,  or  in  the  courts  of  equity,  are  not  held  to 
be  so  (/«).  This  may  cause,  and  has  caused,  some  confusion. 
In  the  former  case,  the  last  resort  is  to  the  delegates ;  in  the 
latter  _  to  the  house  of  lords  {n).  The  canons  must,  in  all 
cases,  give  way  to  the  custom  of  the  place. 

The  predial  great  tithes  now  appear  to  be  corn,  grain,  hay, 
clover,  grass  (when  made  into  hay),  wood,  underwood,  and 
beans  and  peas  (when  sown  in  fields).  The  predial  small  tithes 
are  flax,  hemp,  madder,  hops,  garden  roots,  and  herbs,  as 
potatoes,  turnips,  parsley,  cabbage,  saffron ;  and  the  fruits 
of  all  kinds  of  trees,  as  apples,  pears,  acorns,  &c.  All 
kinds  of  seeds,  as  turnip  seed,  parsley  seed,  rape  seed,  carra- 
way  seed,  aniseed,  clover  seed,  and  beans  and  peas  if  sown 
in  a  garden  (0). 

As  it  would  be  tedious  to  enumerate  all  the  things  which 
are  liable  to  predial  tithes,  only  those  shall  be  mentioned 
concerning  the  tithes  of  which  some  question  has  arisen ;  but 
from  such  as  will  be  mentioned,  it  may  be  easily  collected  of 
what  other  things  predial  tithes  are  due. 

{h)  11  Co.  13.  (0    Rol.  Abr.  637.  (i)  Ibid.  646.  pi,  i.  (7)   la 

Mod,  243.  fw)   J  last.  621.  00  Shaw's  Law  of  Tithes,    139. 
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Af:istmcnt,  agisting,  in  the  strict  sense  of  the  word, 
means  iht  depasturing  of  a  beast,  the  property  of  a  strtinger. 
But  this  word  is  constantly  used  in  the  books,  for  depasturing 
tlie  beast  of  an  occupier  of  land,  as  veil  as  that  of  a 
stranger  (/').  Hie  tithe  of  aipstnient  is  the  tenth  part  of  the 
value  of  the  keeping  or  depasturing  such  cattle  as  arc  liable  to 
py  it. 

An  occupier  of  land  is  not  liablp  to  pay  tithe  for  the  pas- 
ture of  horses,  or  other  beasts,  which  are  used  in  husbandry 
in  the  parish  in  Nthich  they  are  depastured  ;  because  the  tiihe 
pi"  corn  is  by  their  labour  increased  {q).  But  if  horses  and 
other  beasts  are  used  in  husbandry  out  of  the  parish  in  which 
diey  are  depastured,  an  agistment  tithe  is  due  for  them  (;). 

It  seems  to  be  the  better  opinion,  that  no  tithe  is  due 
for  the  pasture  of  a  saddle  horse,  which  an  occupier  of  lands 
keeps  for  himself  or  his  ser>'ynt«  to  ride  upon  (s).  Neither 
is  tube  due  for  the  pasture  of  milk  cattle,  which  are  milked  iu 
the  parish  in  which  they  aie  depastured  (0- 

Milch  cattle  which  are  reserved  for  calving,  shall  pay  no 
tithe  for  pasture  whilst  they  are  dry  («).  Neither  is  titlie  due 
from  the  oc(upier  of  land  for  young  cattle,  reared  to  l»e 
used  in  husbandry,  or  for  the  pail  (x).  But  if  such  young 
beasts  are  sold  before  they  come  to  such  perfection  as  to  be 
fit  for  husbandry,  or  before  they  give  milk,  an  ngistnient  tithe 
must  be  paid  for  them  ( v). 

An  occupier  of  Umd  is  liable  to  an  agistment  tithe  for  all 
8«ch  cattle  as  I'.e  keeps  for  sale  (z). 

But  if  any  cattle  which  have  neither  been  used  in  hus- 
bandry, nor  for  the  pail,  arc,  after  being  kept  for  some  time, 
killed,  to  be  spent  in  the  family  of  the  occupier  of  the  lujid 
on  wliich  they  were  depastured,  no  tithe  is  due  for  their  pas- 
ture ('0'  Neither  is  titl.e  due  for  the  cattle,  either  of  m 
stranger  or  of  an  occupier,  wbkh  arc  tlepHstnrfxJ  in  niound.o 
which  have  in  the  same  year  paid  tithe  of  hay  {b).  But  it  ift 
iu  general  true,  that  an  dgistioent  tithe  is  dne  for  dcpasturiiif 
any  sort  of  cattle,  thr-  property  of  a  stranger  (<). 

No  agistment  tithe  is  due  for  such  beasts,  -  either  of  a 
stranger  or  of  an  o<  cupier,  as  arc  depasvured  iu  tlic  head- 
lands of  ploughed  lields,    provided  tluit   they  are  not  widiY 

{ji)  %  Ifcw  ASr.   5  J.              ■  (f)   I  Rol.  Abr.  346.-  7  Mo*.  If*, 

(i^   I   Rol.  Abr.  6ja.          (<)   H»id.  646.         («)   1.1.  W-.^ir     tj,  ^jr)  t'lo 

\  lis.  4:6.                 \y)  Hsil.  86.               (»)  Cro.  Jilii.  44*  •.  (a)  Ib.j. 
ip)  2  Ko.'.  kfp.    191.              (e)  Cre.  Jac:  ar76. 
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tlian  is  sufficient  to  turn  ilie  plough  and  horses  upon  {d). 
Neither  is  tithe  due  for  such  cattle  as  are  depastured  upon 
laud  that  has  tlie  same  year  paid  lilhcs  of  com  {e).  If  land 
vhich  lias  paid  (idie  of  corn  in  one  year,  is  left  unsown  the 
next  year,  no  agistment  is  due  for  such  laud;  because  by  this 
lying  fresh,  the  tithe  of  the  next  crop  of  corn  is  incjcaied  (J), 
But  if  land,  which  has  paid  tithe  of  corn,  is  suffered  to  lie 
fallow  longer  than  by  the  course  of  husba?idry  is  usual,  an 
agistment  tiilie  is  due  for  the  beasts  depastured  upon  such 
land  (^^). 

Whether  an  agistment  tithe  is  due  for  sheep  depends  on  th<^ 
.question,  whether  tljere  is  a  new  increase ;  as  if,  after  shear- 
ing, the  sheep  are  fed  on  turnips,  which,  if  severed,  would 
be  titheable  {h). 

There  is  a  peculiar  difficulty  attending  this  tithe,  that  it 
cannot  be  taken  in  kind;  custom  is  therefore  the  principal 
rule  to  go  by  in  payment  of  it ;  and  the  old  decisions  on  the 
subject  tiny  so  much,  that  it  would  be  difficult  to  obtain  any 
general  inference  from  them.  Burn  says,  tliat  in  all  cases  the 
tithe  of  agistment  of  barren  and  unprofitable  cattle  is  to  bo 
|)3i<i  according  to  the  value  of  the  keeping  of  each  per 
week  ;  and  the  value  of  the  keeping  of  a  sheep,  beast,  or  horse, 
upon  any  particular  lands,  is  easily  ascertaiiud  fr<»m  the  usual 
prices  given  for  their  depasture  in  the  neiglibaurhood,  whertj 
prolitable  cattle  are  kept  at  the  same  time  upon  the  lands,  to 
gether  wid>  them,  or  not  (/). 

I'he  parson,  vicar,  or  other  proprietor  of  tlie  titl^  s,  is  en- 
titled to  agistment  tithe  de  /{(ic;  because  the  grass  which  is  eat 
is  of  common  right  titheable  (/(). 

Corn." — It  is  laid  down  in  some  books,  that  no  tithe  is  due 
of  the  rakings  of  corn  voluntarily  scatttMed  (/).  But  if  more 
of  any  sort  of  corn  is  fraudulently  scattered,  than,  if  proper 
care  hqd  been  taken,  would  have  been  scattered,  tithe  is  fkie 
of  the  Takings  of  such  corn  (m).  2Seither  is  tithe  due  of  the 
etubbles  left  in  corn  fields,  after  mowing  or  reaping  the 
corn  («). 

Hay. — ^Tithe  of  hay  is  to  be  paid,  although  beasts  of  the 

•  plough  or  pail,  or  sheep,  are  to  be  foddered  with  inch  hay^o). 

But  no  tithe  is  due  of  hay  grown   j'pun  the  head  lands,  of 

(d)  iRoI.Abr.  646,  (i)  Bre.  Dism.  ig.  (/)  i  Rol.  Abr.  645. 

(S)  Shfp.  Abr.   1008.  (i)  Bunb.   514.  :';;   ?  Burn.  Eccl.  Law,  4}y, 

.   (k)  L4.  Raym.  137.  (/)   1  Rol.  Abr.  645.  {m)  ("rc».  Eliz. /1.75. 

(n)  i  Inst.  161.  (c)  tr9.  Jac,  47. 

* 

iilouuheii 


200  Of  Tithes. 

ploughed  grounds,  provided  such  head  lands  are  not  M'Ider 
than  is  sufhcient  lo  turn  the  plougit  and  horses  upon  (;>). 
It  is  ]ai<l  do\»n  in  an  old  case,  Uiat  ii  a  man  cuts  down  gra.s>, 
and,  yihWe.  it  is  in  the  swathes,  carries  it  away  and  gives  it 
to  his  plough  cattle,  not  liaving  suAicient  sustenance  for 
them  otherw  ise,  no  tithe  is  due  thereof  (7).  In  one  case,  the 
court  of  exchequer  seemed  to  be  of  opinion,  that  no  tithe  is 
due  of  vetches  or  clover,  cut  green,  and  given  to  cattle  in 
husbandry  (r).  Bnt  in  another  ca.se,  it  was  afterwards  held, 
that  the  right  to  tilhe  of  hay  accrues  upon  mowing  the  grass, 
and  that  the  .subsequent  itpphcation  of  this,  while  it  is  in 
grass,  or  when  it  is  made  into  hay,  shall  not,  although  beasts 
of  the  plough  or  pail  are  fed  with  it,  take  away  this  right  (s). 
And  the  doctrine  of  this  last  case  coincides  with  that  of  an 
old  case,  in  which  it  was  held,  that  tares  cut  green,  and  given 
to  beasts  of  the  plough,  may,  by  special  custom,  b<>  ex- 
empted from  the  payment  of  tithes ;  from  whence  it  follows, 
that  such  tares  are  uot  exempted  from  the  payment  of  tithes 
de  jure  {t). 

it  is  laid  down  in  some  books,  that  no  tithe  is  due  of  after- 
math hay  ;  because  tithe  can  only  be  due  once  in  the  same 
year  from  the  same  laud  («).  But  it  is  held  in  other  books, 
that  tithe  is  due  of  aflerniowth  hay  (x).  And  the  principle 
upon  which  the  doctrhie,  that  no  tithe  is  due  of  aftermath  hay, 
is  founded,  is  denied  in  some  modern  cases. 

In  some  of  these  it  is  laid  down,  that  tithes  shall  be  paid  of 
divers  crops  grown  upon  the  same  land  in  the  same  year  ( //)• 
In  others  it  is  held,  that  wherever  there  is  in  the  same  year, 
a  new  increase  from  the  same  thing,  tithe  is  due  (:). 

Wootl. — Tilhe  of  w  ood  is  not  due  of  common  right,  because 
wood  does  not  renew  annuaily :  bu(  it  was  iu  very  ancient 
times  paid  in  many  places  by  custom  {a). 

Willi  respect  to  the  question,  what  is  gross  wood>  and  of 
what  age  gross  wood  nuist  be  before  it  is  exempted  from  the 
payment  of  tithes  ?  It  has  been  settled,  that  by  gross  wood  is 
not  meant  small  wood,  nor  large  wood,  but  such  wood  as  is  ge- 
nerally, or  by  the  custom  of  a  pajticular  part  of  the  country,  used 
as  timber,  and  that  all  such  wood,  if  of  the  sige  of  twenty  years,  \» 
exempt  from  the  payment  of  tiihes  (/»).  Oaks,  ashes,  and 
clu)s,  being  universally  used  as  timber,  it  has  been  alwa3s  held, 

{f)  I  Rol.  Abr.  646.  {q)  IbiJ.  645.         (/)  Bunh.  279.         (i)   11  M<»d. 

498.         (()  Ibitl.  («)  a  Inst.  x62.  («■)  Cro.  Car.  4O).     t  Rol.  Abr.  64. 

(/;  ^unb.  19.        (»)  Cjlb.  Jv^.  Rep.  231.      -    .  (4)  s  Iniu  64»,  (4)  Ibja. 
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that  such  trees,  if  of  the  age  of  twenty  years,  are  gross 
W'ootl  (c).  And,  upon  great  deUberation,  it  has  been  held, 
that  a  horn-bean  tree,  if  of  the  age  of  twenty  years,  is  grosj* 
wood,  because  this  is  used  in  building  and  repairing.  It  has 
for  the  same  reason  been  held,  that  an  aspen  tree,  if  of  the 
age  of  twenty  years,  is  gross  wood  {(I). 

A  difficulty  often  occurs  in  fixing  the  exact  age  of  timber ; 
to  avoid  this  in  many  places  where  wood  is  plentiful,  it  is 
the  custom  to  estimate  the  same  by  measuring  round  the 
middle  part  of  the  tree;  and  if  it  is  twenty -four  inches  in 
circumference,  it  is  deemed  of  twenty  years  growth ;  but  if 
under  that  measure,  it  is  accounted  underwood  (e). 

Tithes  are  not  in  general  due  of  beech,  birch,  hazel, 
willovv,  sallow,  alder,  maple,  or  white-thorn  trees,  or  of  any 
/ruit  trees,  of  whatsoever  age  they  are  ;  because  these  are  not 
timber  (fj.  And  if  the  wood  of  any  of  these  trees  is  used  in 
a  particular  part  of  the  country,  where  timber  is  scarce,  in 
building  and  i  epairing,  no  tythe  is  due  of  such  wood,  though  of 
the  age  of  twenty  years  {g). 

If  the  wood  of  a  coppice  has  been  usually  felled  for  firing, 
such  wood  shall  pay  tithe,  although  it  stands  till  it  be  forty 
years  of  age  (A). 

Jf  when  the  wood  of  a  coppice  is  felled,  some  trees  grow- 
ing therein,  which  are  of  the  age  of  twenty  years,  and  have 
never  been  lopped,  are  lopped,  and  these  loppings  are  pro- 
iniscuously  bound  up  in  faggots  with  the  coppice  wood,  tithe 
nuist  be  paid  of  the  whole  (/). 

,\i  the  wood  of  a  timber  tree  is  sold  for  firing,  it  was  de- 
teiniined  in  one  case,  that  although  the  tree  was  of  the  age 
of  twenty  years,  it  Mas  liable  to  pay  tithe  {h).  The  reporter 
of  this  case  mentions  four  others,  in  which  the  same  had 
been  iield ;  and  says,  that  it  was  in  one  of  them  laid  down, 
that  the  wood  of  timber  trees  is  only  exempted  from  tithes, 
on  account  of  its  being  used  in  building. 

Ihe  contrary  doctrine,  however,  of  the  old  books,  was 
confirmed  by  a  subsequent  case  in  the  court  of  chancery.  A 
bill  being  brought  for  the  tithe  of  loppings  of  timber  trees, 
wliich  had  been  sold  for  firing,  it  was  insisted  that  this  wood, 
which  would  otherwise  have  been  exempted  from  the  pay- 
ment of  tithes,  was  liable  thereto,  because  it  was  sold  to  be 

fc)  2  Inst  64.  (i/)  Ibid.  643.  («)  Shaw's  Law  of  Tithes. 

(/)  I  Rol.  Abr.  640.     Plowd.  470.  {g)  Hob.  aSg.  {b)  i  Lev.  189. 

(i)  5  Bac.  Abr,  {h}  Bunb.  99. 
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used  for  filing;  and  llie  cases  now  cited  ^ve^e  relied  upon/ 
But  the  bill  was  dismissed.  Lord  Hardwicke  observing,  "  in 
the  cuse  in  J  J.ev.  181),  and  Seld.  SOO,  the  wood  in  question 
was  coppice  wood,  which  had  been  usually  felled  for  lii  ing ; 
and  sucli  wood,  of  whatever  age  it  is,  is  always  titheabk. 
'ITie  case  of  Greenaway  and  the  blarl  of  Kent,  is  quite  a  sin- 
gtllar  one,  and  is  not  law ;  for  in  the  case  of  Uibie  and  Hux- 
ley, 11  Geo.  1,  it  was  agreed,  ilia*,  no  tithe  is  due  of  the 
wood  of  a  timber  tree,  m  Iiich  has  been  once  privileged  from 
the  payment  of  tithe,  although  such  wood  Js  sold  to  be  used 
for  firing." 

Such  tithes  as  arise  from  beasts  and  fowls  which  arc  fed 
with  the  fruits  of  the  earth,  are  called  mixed  tithes  (/)•  Many 
things  are,  by  the  ecclesiastical  law,  liable  to  pay  such  tilheS| 
which  by  th«  common  law  are  not  (w).  , 

^riie  tithes  of  colts,  calves,  lambs,  pigs,  milk,  cheese, 
agistment  or  pasturage,  eggs,  chickens,  &c.  arc  mixed 
tithes  (w). 

Tithes  are  in  general  due  of  the  young  of  all  beasts,  e»i 
cept  such  as  are  ftrte  nature.  But  none  arc  due  of  young 
hounds,  asses,  and  the  like,  because  such  beasts  are  kept 
only  for  pleasure  (o).  No  tithe  \^  due  of  the  young  of  deer,  k)t 
these  are  ft'rte  tititune  ( p).  And  for  the  same  reason  none 
U  due,  but  by  ctistoni,  of  young  conies  (//).  "  i" 

The  young  of  all  birils  aiid  fowls,  except  suth  as  are  fertt 
natiira,  are  in  general' liable  to  pay  tithes;  unless  the  eggs  tif 
such  birds  and  fowls  have  before  paid  tithes  (/).  But  no  tithes 
are  due  either  of  the  eggs  of  any  birds  or  fowls  which  arr  kept 
only  for  pleasure  (s).  Neither  arc  tithes  due  of  the  eggs  or  young 
©f  partridges  or  pheasants,  because  they  arcjirrrt'  hatura  (t). 
If  a  man  keeps  pheasants,  in  an  inclosetl  wood,  whose?  wings 
are  chpped,  and  from  their  eggs  hatches  and  brings  up  young 
ones,  iw>  tithe  is  due  of  these  yoiing  phe:isant«,  although  iVohe 
was  paid  for  their  eggs ;  because  the  old  oiws  are  not  re- 
claimed, antl  would  go  out  of  the  inclosure  if  ikeir  wings  were 
not  clipped  (t/). 

It  was  heretofore  held,  that  neither  the  eggs  nor  yoimg 
of  turkeys  were  tithable ;  turkeys  being  ftnt  ntifurec  (r);  Bit 
it  i><  now  held,  that  as  lurb  ys  are  as  fame  ay  hens,  or  other 
poultry,  tithe  is  Hue  of  their  eggij  ©r  young  (7/).     No  tithe 

<(/)  1  Inst.  649.  '  (ki)  Ibi!.  6»i.  (i4.ShxwM.JW  «r  Tithe*. 
f«)  Bro.  DUm.  pi.  20.  .  [f)  2  Intb  fj^.  ('«t)i»Ro!.  Abr.»J5. 
(r)  I  lk<j.  «^i.  {t)  Bro.  Diim;  jkk.ao.  «V)aiaiWrs.  46J.  '■  .(«)  t 
Kol.Abr.6j6.  (*)  iMoor,  599.  (>)  x  P.  Wise  .461, ;-«i 
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Is  due  of  such  ycimg  pigeons  as  are  spent  in  tlie  house  of 
the  person  who  breeds  lliem  [£).  But  if  any  young  pigeons 
are  sohi^  tithe  is  due  for  them  [a). 

If  a  man  pays  tithe  of  young  lambs  at  Mark's-tide,  and  at 
Midsummer  assizes  shears  the  other  nine  parts  of  the  lambs, 
tithe  is  due  of  the  wool;  for  although  there  are  but  two 
months  between  the  time  of  paying  tithe  lambs  which  are 
not  shorn,  and  the  shearing  of  the  residue ;  there  is  in  this 
case  a  new  increase  {b).  But  if  a  man  shears  his  sheep, 
about  their  necks  at  Michaelmas  time,  to  preserve  their  fleeces 
from  the  brambles,  no  tithe  is  due  of  this  \\  ool ;  for  it  ap- 
pears that  this,  which  is  done  before  their  wool  is  much 
grown,  can  never  be  for  the  sake  of  the  wool  (c).  So,  if  a 
man,  after  their  wool  is  well  grown,  shears  his  sheep  about 
their  necks  to  preserve  them  from  vermin,  no  tithe  is  due  of 
the  wool  {d). 

If  a  man,  a  little  before  shearing  time,  cuts  dirty  locks  of 
wool  from  his  sheep  to  preserve  them  from  vtrrniB,  no  tithe  is 
due  of  such  wool  [e). 

But  in  any  of  these  cases,  if  more  wool  than  ought  to  have 
been  cut  off,  is  fraudulently  cut  off,  tithe  must  be  paid  of  the 
wool(/). 

Tithe  is  due  of  the  wool  of  such  sheep  as  are  killed  to  be 
spent  in  the  house  ( g). 

,  Fish  taken  in  a-  pond,  or  in  any  inclosed  river,  are  liable  to 
pay  tithe  (A).  But  no  tithe  is  duo,  except  by  custom,  of  fish 
taken  in  the  sea,  or  in  any  open  river,  although  they  are  taken 
by  a  person  who  has  a  several  iishery,  because  such  fish  are 
fera  natura  (/).  Honey  and  bees-wax  are  both  tithable  [k). 
But  where  the  tithe  of  their  honey  and  wax  has  been  paid,  no 
tithe  is  due  of  the  bees  (J).  No  tithe  of  the  milk  spent  in 
the  house  of  a  farmer,  provided  such  house  stands  in  that 
parish  in  which  the  cows  are  milked,  is  due  (/«). 

The  subtraction  or  withholding  of  tithes  from  the  parson  or 
vic^r,  whether  the.  former  be  a  clergyujan  or  a  lay  appro- 
priator,  is  among  the  pecuniary  causes  cognizable  in  the  ec- 
clesiastical court.  But  herein  a  distujctiou  must  be  taken ; 
ioT  the  ecclesiastical  courts  have  no  jurisdiction  to  try  the 
right  of  tithes,  unless  between  spiritual  persons ;  but  in  or- 
dinary cases  between  spiritual  men  and  laymen,  are  only  to 

(a)  1  Rol.  Abr.  644.              {a)  Ibid.  (*)  Ibid.  64a.  {c)  Ifcid. 

645.               {d)\h'A.               (£)  Ibiil.  646.  (/)  ibid,  (ir)  Ibid, 

{b)  Ibid.             (i)  Ibid.  636,               {k)  Ibid.  635.               {/)  Cio  Cat.  404. 
{^ip)  Ld.  Rayn.  tz^ 
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comptl  llic  payment  of  them,  whon  tlie  right  is  not  dis- 
puted [v).  By  the  statntf,  or  rather  writ,  of  cirrumspectc 
agafis,  U  is  declared  that  the  court  chiislian  shUU  not  be 
prphihited  from  holding  plea  "si  rector  pctat  versus  par  o- 
c^iaiwa  oblalidkcs  et  deciwas  dehitas  et  consuetas."  So  that 
ifanv  dispute  ari«c?  \\hether  such  tithes  be  due  and  accus- 
toined,  this  cannot  be  determined  in  the  ecclesiastical  court, 
but  only  before  the  king's  courts  of  connnon  law ;  as  such 
question  aftect*  the  temporal  inheritance,  and  the  determi- 
nation must  bind  the  real  property.  But  where  the  right  does 
not  come  into  cjuostion,  but  only  the  fact,  whether  or  no 
the  tithes  allowed  to  be  due  are  really  subtracted  or  with- 
drawn ;  this  is  a  tnnisienl  personal  injury,  for  which  the  re- 
medy may  properly  be  had  in  the  spiritual  court,  viz,  the  re- 
covery of  the  tithes  or  their  equivalent.  By  statute  2  and  3 
iWtP.  G,  c.  13,  it  is  enacted  that  if  any  person  shall  carry  off 
Lis  predial  titlies  (viz.  of  corn,  hay,  or  the  like)  before  the 
tenth  part  is  duly  set  forth,  and  agreement  is  made  with  the  pro- 
prietorj  or  shall  willingly  withdraw  his  tithes  of  the  same,  or 
shall  stop  or  hinder  the  proprietor  of  the  tithes,  oi*  hid  deputy^ 
from  viewing  or  carrying  them  away,  «uch  offender  shall  pay 
double  the  value  of  ihe  tithes,  with  costs,  to  be  recovered  be- 
fore the  ecclesiastical  judge,  according  to  the  king's  eccle- 
siastical laNA  3.  By  a  former  clause  of  the  same  statute,  the 
treble  value  of  the  tithes,  so  subtracted  or  withheld,  may  be 
sued  for  in  the  temporal  courts,  which  is  equivalent  to  the 
double  value  to  be  sued  for  in  the  erchsiastical  courts:  for 
one  may  sue  for  and  recover  in  the  ecclesiastical  courts,  the 
tithes  themselves,  or  a  recompence  for  them,  by  the  ancient 
law,  to  which  the  suit  for  the  double  value  is  superadded  by 
the  statute.  But  as  no  such  lay  in  the  temporal  courts,  for 
the  subtraction  of  tithes  themselves,  therefore  the  statute  gave 
a  treble  foifeiture,  if  sued  for  there;  in  order  to  make  the 
course  of  justice  imiform,  by  giving  the  same  reparation  in 
one  court  as  in  the  other  (o). 

By  statutes  C7  //<w.  8,  c.  '20;  r>a  lien.  8,  c.  7,  upon  con>. 

{)laint  of  the  ecclesiastical  judge,  of  any  contempt  or  misbc- 
laviour  by  a  tlefendant  in  any  suit  fur  tithes,  any  privy  coun- 
sellor, or  any  tu'  of  the  peace,  (or  in  case  of  any  dis- 
obedience to  a  '  sentence,  any  two  justices  of  the 
peace,)  may  conuuit  ihe  parly  to  prison,  Milhoiii  bail  or  main- 
prize,  till  he  enters  into  a  rtcoxui/anci',  with  >iifti(iciit  8urc- 

, ;  a  iDit   250.  .  [']  Iti  J.  ^6+ 
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tle9>  to  give  due  obedience  to  the  process  and  sentence  of  the 
court.  , 

However,  it  now  seldom  happens  that  tithes  are  sued  for  at 
all  in  the  spiritual  court ;  for  if  the  defendant  pleads  any  cus- 
tom, modus,  composition,  or  other  matter,  whereby  the  right 
of  tithing  is  called  in  question,  this  takes  it  out  of  the  juris- 
diction of  the  ecclesiastical  judges ;  for  ihe  law  will  not  sufFcj: 
the  existence  of  sach  a  right  to  be  decided  by  the  sentence  of 
any  single,  much  less  an  ecclesiastical,  judge>  without  the  ver- 
dict of  a  jury  (p). 

The  following  statutes  have  also  operated  to  abridge  the 
power  of  the  ecclesiastical  court  in  this  respect.  "y 

By  statute  7  and  8  W.  '3,  c.  6,  s.  1,  it  is,  for  the  more 
easy  recovery  of  small  tithes,  where  the  same  do  not  amounjt 
to  above  the  yearly  value,  of  40s.  from  any  one  person,  enacted, 
that  if  any  person  shall  fail  in  payment  for  twenty  days  after 
demand,  the  parson  may  make  complaint  in  writing  to  two 
justices  of  the  peace,  (neither  being  patron,  nor  interested,) 
who,  after  summoning  the  party,  are  to  hear  aiid  determine 
the  complaint,  and  give  a  reasonable  allowance  for  the  tithes, 
and  costs  not  exceeding  twenty  shillings. 

If  the  person  complained  against  insists  on  any  prescription, 
composition,  modus  decimatuii,  or  other  title,  and  delivers  the 
same  in  writing  to  the  justices,  and  gives  to  the  party  com- 
plaining sufticicnt  security  to  pay  costs  at  law,  if  the  title  is  not 
allowed,  the  justices  are  not  to  give  judgment.  The  justices 
liave  power  to  give  costs,  not  exceeding  105.  to  the  party  pro- 
secuted, if  they  find  the  complaint  false  and  vexatious.  The 
act  not  to  extend  to  tithes  within  the  city  of  London,  or  in 
any  other  place  where  the  same  are  settled  by  any  act  of  par- 
liament. An  appeal  is  given  to  the  sessions,  and  no  proceed- 
ings or  judgment  had  by  virtue  of  this  act,  to  be  removed  or 
superseded,  by  any  writ  of  certiorari  or  other  writ  whatso- 
ever, unless  the  title  of  such  tithes  shall  be  in  question. 

By  statute  7  and  8  W.  3,  c.  34,  s.  4,  where  any  quaker  shall 
refuse  to  pay,  or  compound  for,  his  igreat  or  small  tithes,  it 
shall  be  lawful  for  the  two  next  justices  of  the  peace  of  the 
Bame  county,  other  than  such  justice  of  the  peace  as  is  patron 
of  the  church  or  chapel  to  which  the  tithes  belong,  or  any 
ways  interested,  upon  complaint,  to  convene  before  them  sucfi 
quaker,  and  to  examine,  upon  oath,  the  truth  of  the  complaint^ 
and  to  ascertain  what  is  due  from  such  quaker,  and  by  order^ 

(/)  3BL  Com.  c.  7. 
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u»der  rticir  hands  and  seals,  to  direct  the  payment  thereof,  ^e» 
as  the  sum  ordered  do  not  exceed  10/. ;  and  upon  refusal  of 
the  quaker  to  pay,  to  kvy  the  money.  Any  person  aggrieved 
may  appeal  to  the  next  troneral  quarter  sessions. 

No  proreedinijs  or  jtidgment  had  by  virtue  of  this  act  shall 
be  removed  or  superseded  by  any  writ  of  certiorari,  or  other 
v/nt  out  of  his  majesty's  courts  at  Westminster,  unless  the  title 
to  such  tithes  shall  be  in  question. 

By  statute  1  Geo.  \.  st  2,  c.  6,  s.  2,  the  hke  remedy  is 
given  for  the  recover}-  of  all  tithes  and  all  other  ecclesiasticiU 
dues  from  quakers,  as  by  .statute  7  and  8  IV.  3,  c.  34,  is  giveo 
for  tithe.s  to  the  value  of  10/. 

And  such  justices  of  the  peaco,  upon  ci^mplaint  of  any 
parson,  vicar,  curate,  farmer,  or  proprietor  of  .such  tithes,  or 
other  person,  who  ought  to  have,  receive,  or  collect  any  such 
tithes  or  dues,  may  proceed  in  a  similar  maaner,  as  directed  by 
the  former  act  touching  quakers. 

Tlie  tiuies  of  houses  in  London,  which  are  regulated  by 
statute  37  Hen.  S,  c.  12,  may  be  recovered  in  the  court  of 
of  exchequer  (q).  And  under  the  statute  22  and  23  Car.  c.  1 5, 
the  tithes  of  all  the  parishes  ui  Loudon,  injured  by  the  great 
fire  in  1666,  are  settled  to  be  levied  by  an  equal  rate;  and,  on 
non-payment,  the  lord  mayor  is  to  gi-ant  a  warrant  of  distress 
for  the  same;  or,  on  his  refusal,  the  lord  chancellor,  or  two 
barons  of  the  exchequer,  may  grant  such  warrant;  and  all 
court*  ecclesiastical  or  temporal  are  ousted  of  their  jurisdic- 
tion in  this  case  Wy  this  statute. 

Tliese  tithes  are  a  real  charge  on  the  houses,  payable  though 
they  are  empty,  and  leviable  upon  the  goods  of  the  succeed- 
ing occupier;  atid  appeal  lies  from  the  lord  mayor  to  the 
lord  chancellor  (;). 

With  respect  to  the  particular  things  of  which  tithes  are 
paid,  we  .shall  treat  in  the  following  order. 

Acorns,  as  they  yearly  incre:»se,  are  liable  to  t\ie  payment 
of  tithes ;  but  this  is  where  they  are  gathered  and  .sold,  and 
reduced  to  a  certain  profit ;  not  when  they  diop,  and  the  ho^s 
cat  them  (s).  After-math,  or  after-pasture,  pays  no  tithe, 
except  by  custom,  being  the  remains  of  what  wjis  b«:Jore 
lithed  (/•). 

A^stment  of  cattle  upon  pasture-land,  which  has  paid  no 
other  tithes  that  year,  pays  tithe  for  the  cattle.  And  if  a  man 
t>reed<j  or  buys  unprotitable  cattle,  and  sdls  them,  he  shall 

(y)  Bro.  V.  C.  (r)  3  Atk.  63^.  (i)  »  latU  6+3.  (/)  » 

jUiwr.^br.  589. 
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pay  for  the  agistment ;  but  if  he  depastures  his  land  with  his 
own  s;idiUe-horses,  he  shall  pay  no  tithes.  If  ground  is  eaten 
up  with  unprofitable  cattle  of  a  man's  own,  or  others,  a  tenth 
part  of  the  yearly  value  of  the  rent  of  the  land,  i.  e.  the  siun 
of  two  shilhngs  per  pound,  is  payable  by  the  owner  of  the 
land,  or  his  last  tenant ;  though  the  twentieth  part  is  usually  ac- 
cepted. Alder  trees  pay  tithes,  notwithstanding  they  are  above 
twenty  years  growth,  not  bein^  timber.  Ash  is  timber,  and, 
.therefore,  if  these  trees  are  above  twenty  years  growth  they 
are  tithe-fiee.  A-^p  or  as{>en  trees  are  exempted  if  beyoad 
that  growth,  in  places  where  they  are  used  for  timber  (//)• . 

Bark  of  trees  is  not  tithable  if  the  trees  m  hereon  it  was 
produced  were  not  timber  (x).  Barren  land,  which  is  so 
of  its  own  nature,  pays  no  tithe.  Where  land  is  barren,  and 
not  manurable  without  some  extraordinary  charge,  in  respect 
of  such  charge,  and  for  the  advancement  of  husbandry,  such 
'land  being  converted  to  tillage,  shall,  for  the  lirst  seven  years 
after  the  improvement,  be  discharged  from  tithes,  statute  2  and 
S  Edzc.  6,  c.  13.  But  the  barren  land,  during  the  seven  years 
of  improvement,  shall  pay  such  small  tithes  as  shall  be  ac- 
customably  paid  before,  and  afterwards  to  pay  the  full  tithe 
according  to  the  improvement.  And  if  land  is  over-run  with 
buslies,  oj'  become  wiprofitable  l>y  bad  husbandry,  it  cannot 
pro|>erly  be  called  barren  land;  for  if  it  })e  grubbed,  or 
ploughed  and  sowed,  it  immediately  pays  tithes  ( y).  Beech 
trees,  where  timber  is  scarce,  and  these  trees  aie  used  for 
building,  if  above  CO  years'  growth,  are,  by  stat.  45  Edv.\  3, 
c.  3,  privileged  from  tithes;  though  this  tree  is  not  naturally 
timber,  for  it  is  necessity  makes  it  so  (s).  Bees  are  tithaWe 
for  their  honey  and  w;:X,  by  the  tenth  measure  and  tenth 
pound.  It  has  been  a  question,  whether  the  tenth  swarm  can 
be  demanded  for  tithes  of  bees,  because  bees  are  ferie  na- 
turte  ,•  but  ^\  hen  the  bees  are  gathered  into  the  hives  they  are 
then  under  custody,  and  may  pay  tithe  by  the  hive  or  swarni ; 
but  the  tube  ts  generally  paid  in  the  tCnth  part  of  the  honey 
or  -wax  (a).  Birch  wood  is  tithable,  thoiigh  of  above  2G 
years'  growth  (6).  Bricks  do  not  pay  tithes,  for  they  are  inad« 
of  parcel  of  the  freehi>ld,  and  are  of  the  substance  of  the 
earth,  not  an  annual  increase  (c).  Broom  pays  tithe,  but  it 
may  be  discharged  by  custom,  H  bunH  in  the  owner's  ho»se, 
or  kept  for  husbandry  {d). 

Jk)  z  Inst.  643.  [x)  n  Rep.  49.  (y)  a.  Inst.  656.  («)  % 

Danv.  Abr.  589.  (a J  i  Rol.  Abr,  65 1.  {i}  a  Inst,  64J.         (c)  (Jrflu 

JEii*.  r.  {d)  a'Panr,  Abr.  507. 

Qdsca 


>CC»  Of  Tithes. 

Calves  art  titliable,  and  the  tenth  calf  is  due  to  the  parson* 
^hcu  weaned,  and  he  is  not  obliged  to  take  it  belbre;  but  if 
in  one  year  «  person  has  not  the  number  of  ten  calves,  the 
parson  is  not  entitled  to  tithe-s  in  kind  for  that  year,  without  a 
special  custom  for  it,  thouirh  he  may  take  it  in  ihe  next  year, 
throwing  both  years  together;  and  it  is  a  good  custom  to  pay 
one  calf  in  seven,  where  there  has  been  no  more  in  one  year; 
and  where  a  man  sells  a  calf,  to  pay  the  tenth  of  the  \alue, 
or  for  the  parson  to  have  the.right  shoulder,  &.c.  (<•). 

Cattle  sold  pay  tithe,  but  not  cattle  kept  for  the  plough  or 
pail,  which  shall  pay  no  tithe  for  their  pasture,  by  reason  the 
parson  has  the  benetit  of  the  labour  of  plough  cattle  in  tillinsf 
the  ground,  by  the  tithe  of  corn ;  yet  if  such  cattle  bought 
are  sold  before  used,  or  if,  being  past  their  labour,  the  cows 
are  barren,  and  al'terwards  fatted  in  order  to  sell,  tithes  shall 
be  paid  for  them ;  though  if  the  owner  kijl  and  spend  the 
cattle  in  his  own  house,  no  tithe  is  due  for  them,  beiiig  for 
his  provision  to  support  him  in  his  labour  about  other  affairs, 
for  which  the  parson  has  tidies.  Catde  feeding  on  large  com- 
mons, where  the  bounds  of  the  parish  are  not  cerlalnly  kuowu, 
shall  pay  tithes  to  the  parson  of  the  parish  wheic  the  owner 
lives;  and  if  fed  in  several  parishes,  and  they  continue  above 
a  month  in  each  parish,,  tithes  shall  be  paid  to  the  two  par- 
sous  proportionably  {J).  * 

Chalk  and  chalk- piUi  are  not  tithable,  nor  is  clay  or  coal^ 
as  they  are  part  of  the  freehold,  and  not  annual  {g). 

Cheese  pays  tithes  by  custom,  where  tithe  is  not  paid  for 
the  milk ;  but  if  the  milk  pays  a  tiUie,  the  cheese  pays  none ; 
and  it  may  be  a  good  custom  to  pay  the  tenth  cheese,  made  iu 
such  a  montli,  for  all  tithe  milk  made  in  that  year  (//). 

Chickens  arc  not  tithable,  if  tithe  is  paid  for  the  eggs  (/). 
Colts  pay  tithes  in  the  same  manner  as  calves  (A).  Conies  are 
tithable  only  by  custom,  for  those  that  are  sold,  not  for  such 
as  are  spent  in  the  house  (/).  Corn  pays  a  predial  tithe ;  it  is 
tidied  by  the  tenUi  cock,  heap,  or  sheaf,  w  hich  if  the  owner  do 
not  set  out, he  may  be  sued  in  an  action  upon  the  statute  'Zvnd  3 
Edw.  6,  c.  13.  And  if  the  parishionrr  will  not  sow  his  land 
usually  soNvn,  the  parson  may  bring  Iiis  action  agaiust  him. 
When  tidie  com  is  set  forth,  the  law  gives  the  parson  a  reason- 
able time  to.cairy  it  away,  and  if  he  suffers  die  same  to  be 

(«)  1R0l.Abr.64S.  (/)  Ibid.  635.  {g)  zini?.  65T.  ,:,   I 

ItoLAbr.  651.  (4}  Ibid.  642.  (I)  IbiJ.  (/)  2  Ohot.  Abr. 
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too  long  upon  the  land,  to  the  prejudice  of  the  owner  thereof, 
he  may  be  liable  to  an  action;  but  the  parson  may  set  out  the 
tithes  himself,  or  take  them  away  without  have  [m). 

Deer  are  not  tithable,  for  they  are  fer^e  naturae ;  though  in 
^arks,  &c.  they  pay  tithe  by  custom  (;/,)•  Doves  kept  in  a 
dovehouse,  if  they  are  not  spent  in  the  owner's  house^  are 
tithable  (0). 

Eggs  pay  tithes  when  tithes  are  not  paid  for  the  young  {p). 
Elm  trees,  being  timber,  are  discharged  from  the  payment  of 
tithes,  but  not  if  under  twenty  years'  growth  {q). 

Fallow  ground  is  not  tithable  for  the  pafture  in  that  year  in 
which  it  lies  fallow,  unless  it  remains  beyond  the  course  of 
husbandry ;  because  it  improves  and  renders  the  land  more 
fertile  by  laying  fresh  (;). 

Fish  taken  in  the  sea,  or  common  rivers,  are  tithable  only  hj 
custom,  and  the  tithe  is  to  be  paid  in  money,  and  not  the 
tenth  fish ;  but  fish  in  ponds  and  rivers  inclosed  ought  to  be 
set  forth  as  a  tithe  in  kind  ("s). 

Flax.  Every  acre  of  flax  or  hemp  sown  shall  pay  yearly 
five  shillings  for  tithej  and  no  more.  Statute  1 1  and  12  If,  3, 
c.  16. 

Forest  lands  shall  pay  no  tithes  while  in  the  hands  of  the 
king,  though  such  lands  while  in  the  hands  of  a  subject  shall 
pay  tithes;  and  if  a  forest  shall  be  di^tforested,  and  withirra 
parish,  it  shall  pay  tithes  {t). 

Fowls,  as  hens,  geese,  ducks,  are  to  pay  tithes,  either  in 
eggs  or  the  young,  according  to  custom,  but  not  in  both. 
So  of  turkeys,  it  is  now  resolved  that  tithes  are  due. of  their 
eggs  oryoung  («). 

Fruit,  apples,  pears,  plumbs,  cherries.  Sec.  pay  tithes  in 
kind  when  gathered,  and  ought  to  be  set  out  according  to  the 
statute  (x).  Fruit-trees  cut  down  and  sold  are  not  tithable,  if 
they  have  paid  tithe  fruit  that  year  before  they  were  cut(?/). 
Furzes,  if  sold,  pay  tithe,  not  if  used  for  fuel  in  the  house, 
or  to  make  pens  for  sheep,  &c.  (2). 

Gardens  are  tithable  as  lands,  and  th^efore  tithes  in  kind 
are  due  for  all  herbs,  plants,  and  seeds  sowed  in  them,  but 
money  is  generally  paid  by  custom  or  agreement.  Grass  mown 
is  tithable  by  payment  of  the  tenth  cock,  or  according  to  cus- 
tom ;  but  for  grass  cut  in  swaths  for  the  sustenance  of  plough 

(m)  T  Rol,  Abr.  644.              (k)   z  Inst.  651.  (0)  1  Vent.  5.             (/)   i 

"Rol.  Abr.  642.              {q)  2  iTist.  64'^.                (r)  i  Rol.  Abr.  641.                 (s)   2 

Danv.  Abr.  683.                       (/)   I  Rol.  Abr.  655.  C'  P.  Wms.  463. 

{x)  2  Inst.  6zi.              (_)•)   Ibid. 65a.               («)  Wood's  Inst.  166. 
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cattle  only,  and  not  made  into  hay,  no  tithe  is  to  be  paid. 
Grass  or  com,  &.c.  vhen  sold  standing,  the  buyer  shall  pay 
the  tithes ;,  and  if  sold  after  cut  and  severed,  the  seller  must 
pay  it.  The  parson  is  not  obliged  to  take  tithe  of  grass  the  day 
It  is  cut,  but  may  let  it  lie  loug  enough  to  make  it  into 
hay  (a). 

Hazle,  holly,  and  maple  trees,  &c.  are  regularly  tithable, 
although  of  twenty  years'  growth  {b).  Hay  pays  a  predial 
tithe ;  the  tenth  cock  is  to  be  set  out  and  paid,  after  made 
into  hay,  by  the  custom  of  most  places;  and  by  custom  ge- 
nerally, but  not  of  common  right,  the  parishioners  shall  make 
the  grass  cocks  into  hay  iov  the  parson's  tithe ;  but  if  they  are 
not  obliged  to  make  the  lithe  into  hay,  they  may  leave  it  in  cocks, 
aiul  the  parson  must  make  it,  for  which  purpose  he  may  come 
upon  the  ground,  &.c.  A  prescription  to  measure  out  and 
pay  the  tentli  acre,  or  part  of  grass  standing,  in  lieu  of  all 
tithe  hay,  may  be  good  ;  and  if  meadow  ground  is  so  rich  that 
tliere  are  two  crops  of  hay  in  one  year,  the  parson,  by  special 
custom  may  have  tithe  of  both  (c).  Head-lands  are  not  tith- 
able, if  only  large  enough  for  turnuig  the  plough,  but  if  larger, 
tilhe  may  be,  and  generally  is,  payable  (</). 

Herbage  of  groiuid  is  tithable  for  barren  cattlfe  kept  for  sale, 
which  yield  no  profit  to  the  parson  (r).  Honey  pays  a  tithe. 
Hops  are  tithable,  andkthc  tenth  part  may  be  set  out  after 
they  are  picked.  There  are  several  ways  of  tithing  hops,  viz. 
by  the  hills,  pole,  t)r  poimcl ;  in  some  places  they  set  forth  the 
lentil  pole  for  tithes;  but  I^rd  Chief  Justice  Kolle  tells  us, 
they  ought  not  to  be  tiihed  before  dried  {f).  It  is  now  settled, 
on  tij^peal  to  the  house  of  lords,  that  hops  ought  to  be  picked 
and  gathered  from  the  lines  before  they  are  tithable,  and  then 
measured  iit  ba^kets-bofore  being  dried,  and  every  tenth  ba^iket 
set  out  for  the  tithes  (ij). 

Horses  kept  to  sell,  and  afterwards  sold,  tilhcvs  shall  be  paid 
for  their  pasture,  but  not  where  horses  are  kept  for  work  and 
labour  (//). 

Houses  for  dwelling  are  not  properly  tithable:  a  modus 
may  be  ])aid  for  houses  in  lieu  of  tithes  of  that  land  upon 
which  they  are  built;  aud  a  great  many  cities  and  boroughs 
have  a  custom  to  pay  a  modus  for  their  houses :  as  it  may  be 
reasonably  supposed  that  it  svas  usual  to  pay  so  much  for  the 
land  before  the  houses  were  erected  upon  it  (J). 

(*)  I  R*!.  Abr.  644.  (t)  a  Danv.  Abr.  589.  {t)   i  R0I.  Abr.  643. 

(</)  alojt.  653.  (0  Wood'iljm.  167.  (/)  J  Kol.  Abr.  644. 

\g)  Bro.  v.  C.  {b)  Hut.  77.  (.)  2  Inst.  659. 

Kids 


Of  Tithes.  211 

Kids  pay  a  tithe  as  calves^  a  tenth  is  due  to  the  parson  {k). 

Lambs  are  tithable  in   like  manner  as  calves;  but  if  they 

iare  yeaned  in  one  parish,  and  do  not  tarry  there  thirty  days, 

no  tithe  is  due  to  the  parson   of  that  place.     If  there  be  a 

custom  that  the  parishioners  having  six  lambs,  or  under,  shall 

,  pay  so  much   for  every  lamb,   and   if  they  have  above  that 

'  liumber  to  pay  the  seventh,  it  is  a  good  custom  {I). 

Lead  may  pay  a  tithe  by  custom,  as  it  does  in  some  coun- 
ties;  but  without  a  custom  it  is  not  liable  to  tithes  (;«).  By 
custom  only,  lime  and  lime -kilns  are  lithable  (//). 

Madder  is  now  tithable  in  kind.  Mast  of  oak  and  beech 
pays  tithes.  Milk  is  tithable,  when  no  tithes  are  paid  for 
cheese,  all  the  year  round,  except  custom  over-rules ;  and  it 
is  payable  for  every  tenth  meal,  not  tenth  quart  or  part  of 
every  meal ;  and  it  was  formerly  held,  that  it  was  to  be  brought 
to  the  house  of  the  parson.  Sec.  in  which  particular  this  tithe 
differs  from  all  others,  which  must  be  fetched  by  the  receiver. 
But  this  IS  only  where  there  is  a  special  custom  ;  and  it  seems  now 
decided,  tliat  the  tithe  of  milk  is  by  setting  out  every  tenth 
morning  and  evening's  meal,  in  clean  vessels,  belonging  to  the 
owner  of  the- milk,  and  leaving  the  same  therein  till  the  vessels 
are  again  wanted  by  the  owner;  and  if  not  fetched  away  by 
the  parson  before  that  time,  the  owner  is  at  liberty  to  throw  it 
on  the  ground  ;  and  in  the  intermediate  time  the  owner  is  not 
answerable  for  any  accidentthat  may  happen  to  it  (o).  In  some 
places  they  pay  tithe  cheese  for  milk,  and  in  others  some  smaU 
rate,  according  to  custom  (;j). 

ISIills:  as  there  are  several  sorts  of  them,  the  tithes  are  dif- 
ferent ;  the  tithes  of  corn  mills  driven  by  wind  or  water  have 
been  paid  in  kind,  every  tenth  toll  dish  of  corn  to  the  parson, 
of  the  parish  wherein  the  mills  are  standing;  but  ancient  corn-'" 
mills  are  tythe-free,  it  being  suggested,  that  they  are  very  an- 
cient, and  never  paid  tithes,  &.c.  And  it  is  questioned  whe- 
ther tithe  is  due  for  any  corn-mills,  unless  by  custom,  because 
the  corn  has  before  paid  tilke,  and  it  seems  rather  a  personal 
tit'lie  where  due.  The  tithes  of  fulling  mills,  paper  mills, 
powder  mills,  are  personal,  charged  in  respect  of  the  labour 
of  the  men,  by  custom  only ;  and  these  are  regarded  more  as 
engines  of  the  several  trades  than  as  mills  (</).  It  is  now 
settled,  that  tithes  of  all  mills  are  personal  tithes;  and  onlv  a 

{k)  Wood's  Inst.  167.         (/)  3  Cro.  403.  f«)  2  Inst.  651.  (n)  i  Rol. 

Abr.  644.  (<,)  Bro.  P.  C.  (pj  a  Daav..*.br,  .'96  ;,)   ,  Rol. 
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tenth  part  of  llie  clear  profits,  deducting  all  charges  and  ex . 
pences,  is  payable  as  tithe  (;).  Mines  pay  no  tithes  but  by 
culture,  behig  of  the  sub:itauce  cf  tlie  earth,  aud  not  aiiiiuuUy 
iucreasing  (s). 

Nurseries  of  trees  sli all  pay  tithes,  if  the  owner  digs  them 
up  and  makes  profit  of  them  by  sale  (/]. 

Oak  trees  are  priviUgvd  as  timber  from  the  payment  of 
titbes  by  the  statute  of  iiilva  Cadua,  4c»  lidw,  3,  c.  .'3,  if  of 
or  above  iwenty  years'  grow  ih ;  and  if  o:iks  are  under  that  age, 
it  is  the  same  wiicn  they  are  fit  for  thubcr  (//). 

Orchards  pay  tithes,  both  for  llie  Iruil  tiicy  produce,  and 
the  grass  or  grain,  if  any  be  sown  or  cut  therein  (r). 

i^arks  are  tilhable  by  cu!>tom  for  the  deer  aud  tlie  herbage; 
and  when  disparked,  or  converted  into  tillage,  they  shall  pay 
tithes  in  kind.  The  tithes  of  parks  may  be  in  part  certain  aud 
part  casual  [y). 

Partridges  and  pheasants,  &c.  as  they  vxejer<z  naturte,  yield 
no  tithes  of  eggs  or  young  (:). 

Peas,  if  gathered  for  sale,  or  to  feed  hogs,  pay  tithes ;  but 
»ot  green  peas  spent  in  the  house  {a).  Eating  peas,  sow  a  iu 
the  fields,  and  sown  green  for  s;de,  are  a  small  lithe. 

Pigeons  ought  to  pay  tithes  when  sold,  and  this  holds  good 
when  lodged  in  holes  about  a  house  as  well  as  in  »  dove- 
house;  and  by  custom,  if  spent  in  the  house,  they  may  be 
titliable,  though  not  of  common  right  {b).  Pigs  are  titliable 
as  calves  (c).  Pollard- trees,  such  as  are  usually  lopped,  and 
distinguished  from  timber  trees,  pay  tilhcs  {d). 

Quarries  of  stone,  &c.  are  not  subject  to  tithes,  because 
they  are  part  of  the  inheritance,  and  tithes  ought  to  be  colla- 
teral to  th.e  land,  and  distinct  from  it(f>. 

Rakings  of  corn  are  not  tithable,  for  they  are  left  for  the 
pOstrif).  Saffron  pays  a  predial  and  small  tithe  (g).  Salt 
is  not  tithable,  but  by  custom  only  (A). 

Sheep.  A  tithe  is  paid  for  lambs  and  wool,  and  therefore 
lljey  pay  no  tithe  for  their  feeding.  If  shce]»  are  in  the  parish 
all  the  year  they  are  to  pay  tithe  wool  to  the  parson ;  but  if 
rcmoci  d  from  one  parish  to  another  (witliout  fraud)  the  |)arsou 
of  each  parish  is  to  have  tillie  pro  rata,  v\lKie  they  remain 
thirty  days  ia  a  parbb;  and  if  they  are  fed  iu  one  parish,  and 

{r)  a  P.  Wnis.  463.  (0  1  Inst.  6;».  (r)  a  Danr.  Abr.  585. 

(«.)  Moor,  541.  Cx)  jt  Inst.  652.  (j)   I  Rol.  Abr.  iy6. 

(»)  Ibid.  636.  («)  Ibid.  647.  (0  2  Danv.  Abr,  583.  (t)  Jbid. 

frf)  Plowd.  470.  (0   I  Rol.  Abr.  644.  {/5  Cro.  E!i«.  660. 

(f }  Cro.  Cv.^ij.  {hi  I  Dusb.  10. 
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brought  into  anotlier  to  be  shorn,  the  same  manner  of  tithing 
is  to  be  observed  (/).  It  seems  now  that  tlie  rule  is,  that  tithe 
of  the  wool  sliall  bo  paid  where  tlie  sheep  are  sliorn,  and 
agistment  tithe  in  other  parishes  were  they  have  been  depas- 
tured (j).     Stubble  pays  no  tillie  after  afterniath  (A'). 

Tares,  vetches,  &c.  are  tithable ;  but  it  they  are  cut  down 
green,  and  given  to  the  cattle  of  tin;  plough,  where  there  is' 
not  a  sufficient  pasture  in  the  parish,  no  tithe  shall  be  paid  for 
them  (/). 

Tiies,  not  being  an  yearly  increase,  are  not  tithable  (m). 

Timber  trees,  such  as  oaks,  ashes,  and  elms,  and  in  some 
places  beech,  &c.  above  the  age  of  twenty  years,  were  dis- 
charged of  tithes  by  the  conunon  law  before  the  statute  of  45' 
Jidzt).  3,  c.  o\  and  the  reason  of  it  is,  because  such  trees  are 
employed  to  build  houses,  and  houses  when  built  are  not 
only  fixed  to,  but  part  of,  the  freehold.  Loppings  of  timber 
trees  above  twenty  years'  growth  pay  no  tithe,  for  the  bianch' 
is  privileged  as  well  as  the  body  of  the  tree ;  and  the  roots  of 
tiuch  trees  are  exempted  as  parcel  of  the  inheritance.  Trees 
cut  for  plough-bote,  cart-bote,  &c.  shall  not  pay  tithes,  al- 
though they  are  no  timber;  but  all  trees  not  fit  for  timber,  and 
not  put  to  those  uses,  pay  tithes  (//). 

Turfs  used  for  fuel  are  part  of  the  soil,  and  tithe -free  (o). 

Turnips  are  reckoned  among  small  predial  tithes,  and  thd 
tithes  of  them  shall  be  paid  as  often  as  they  are  sown,  though 
thrice  or  more  on  tlje  same  land  and  in  the  same  year.  So  if 
eaten  off  the  land  by  barren  cattle  {p). 

Underwood  is  tithable,  though  the  tithe  is  not  of  annual 
payment,  and  is  set  out  while  standing,  by  the  tenth  acre,  pole, 
or  perch;  or  when  cut  down,  by  the  tenth  faggot  or  Inllet,  as 
custom  directs ;  and  if  he  that  fells  the  wood  does  not  set  out 
the  tithes  he  is  liable  to  treble  damages  by  statute  2  and  3 
ludrff^  Q,  c.  13.  But  if  the  underwood  is  used  for  firing  in 
a  house  of  husbandry,  or  to  burn  brick  to  repair  the  house  or 
for  hedging  or  fencing  the  lands  in  the  same  parish,  it  may  be 
discharged  from  the  tithe  {q). 

Waste  ground  whereon  cattle  feed  is  liable  to  the  payment 
■of  tithes  {?•). 

Woad  growing  in  the  nature  of  an  herb  is  a  predja,!  and 
•■^mall  tithe  {s], 

(i)   I  Rol.  Abr.  642.  {})  Shaw's  Liw  of  Tithes;  (*)  a  Insr, 

£52.  (/)  Cro.  Car.  139.  (m)  2  Inst.  651.  •  {n)  i.Roi, 
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.  Wood  is  generally  esteemed  to  be  a  great  t'ltlie.  If  wood- 
grouiids  have  likewise  timber  trees  grown  on  them,  and  consist 
for  the  most  part  of  such  trees,  the  timber  trees  shall  privilege 
the  other  wood;  but  if  the  wood  is  the  greater  part,  then  it  must 
pay  tithes  for  the  whole  (0  If  wood  be  cut  to  ntake  hop- 
poles,  where  tlie  parson  has  tithe  hops^  no  tilhes  shall  be  paid 
for  it  (m). 

Wool  is  a  mixed  small  tithe,  paid  when  clipped  ;  one  fleece 
in  ten,  or  in  some  places  one  in  seven,  is  given  to  the  parson. 
If  there  be  under  ten  pounds  of  wool  at  the  shearing,  a  rea- 
sonable consideration  shall  be  paid,  because  the  tithes  are  due 
of  common  right;  and  if  less  than  ten  fleeces,  tliey  shall  be 
divided  into  ten  p:irts,  or  an  allowance  be  otherwise  made. 
All  sheep  killed,  and  sheep  which  die,  pay  tidie  wool;  and 
neck  wool  cut  off  for  the  benefit  of  the  wool,  but  not  if  it  is 
to  preserve  the  sheep  from  vennin,&c.  Also  the  wool  of  lambs 
shorn  at  Midsununer,  though  tithe  was  paid  for  th^  lambs  at 
!Mark-tide,  is  tithable  (r). 

We  now  come  to  treat  of  the  persons  who  may  be  dis- 
pharjjed,  either  w  holly  or  in  part,  from  payment  of  tithes. 

Lands  and  their  occupiers  may  be  exempted  or  discharged 
from  the  payn.ent  of  tithes,  either  in  part  or  totally;  first,  by 
a  real  (:ompo^itiou ;  or^  secondly,  by  custom  and  prescript 
tion. 

1st.  A  real  composition  is  when  an  agreement  is  made  be- 
tween the  ow ner  of  the  lands  and  the  parson  or  vicar,  with 
the  consent  of  the  ordinary  and  the  patron,  that  such  lands 
shall  for  tlie  future  be  discharged  from  the  payment  of  tithes, 
by  reason  of  some  land  or  other  real  recompence  given  to  the 
parson,  in  lieu  and  satisfaction  thereof (y).  This  was  per- 
jiiilted  by  law,  because  it  was  supposed  that  the  clergy  would 
be  no  losers  by  such  composition ;  since  the  consent  of  the 
ordinary,  whose  duty  it  is  to  take  care  of  tlie  church  in  geue- 
jal,  and  of  the  patron,  whose  interest  it  is  to  protect  that  par- 
ticular church,  were  both  made  necessary  to  render  the  com- 
position effectual ;  and  hence  have  arisen  all  such  composi- 
tions as  exist  at  this  day  by  force  of  the  common  law.  But 
e.\|>( nuiice  showing  that  even  this  caution  was  ineffectual^ 
and  the  possessions  of  the  church  being,  by  this  and  other 
Uic.ins,  every  day  diminished,  the  disabling  statute,  13  Eliz. 
C*  10,  was  made,  which  prevents,  among  other  spiritual  per- 

(t)  ijCo.  T},  (»)  Hughes'*  Abr,  6S9.  (y)  i  Rol,  Abr.  646. 

(/)  4  Iwt.  450. 
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sons,  parsons  and  vicars  from  making  any  conveyances  of  the 
estates  of  their  churches,  other  than  for  three  lives,  or  for 
one-and-twenty  years.  So  that  now,  by  virtue  of  this  statute, 
no  real  composition  made  since  the  1 3  TUh.  is  good  for  any 
longer  term  than  three  lives,  or  one-and-lwenty  years,  though 
made  by  the  consent  of  the  patron  and  orchnary;  nor  is  it  bind- 
ing on  the  succeeding  incumbent,  though  confirmed  by  a  de- 
cree in  chancery  {%).  This  has  indeed  effectually  demolished 
this  kind  of  traffic,  such  compositions  being  now  rarely  hearu 
of.  unless  by  authority  of  parliament  (a). 

With  regard  to  compositions  entered  into  between  the  tithe- 
owner  and  any  parishioner,  for  the  latter  to  retain  the  tithe  of 
his  own  estate,  it  has  been  decided,  that  they  are  analogous  to 
leases  from  year  to  year  between  landlord  and  tenant ;  and  if 
they  are  paid  without  or  beyond  an  agreement  for  a  specific 
time,  they  cannot  be  put  an  end  to  without  six  months'  notice 
before  the  time  of  payment;  and  the  parishioner  may  avail 
himself  of  the  defect  of  notice,  at  the  same  time  that  he  con- 
troverts the  right  of  the  incumbent  to  receive  tithe  in  kind; 
an  objection  not  permitted  to  a  tenant  \\\\o  denies  the  right 
of  his  landlord  {b). 

2dly,  A  discharge  by  custom  or  prescription  is  where  time 
out  of  mind  such  persons  or  such  lands  have  been,  either  par- 
tially or  totally,  discharged  from  the  payment  of  tithes.  And 
this  immemorial  usage  is  binding  upon  all  parties,  as  it  is  iu 
its  nature  an  evidence  of  universal  consent  and  acquiescence, 
and  with  reason  supposes  a  real  compensation  to  have  been 
formerly  made.  This  custom  or  prescription  is  either  de  moclo 
(lecirnandi  or  de  rion  decimundo. 

A  modus  decimandi,  commonly  called  by  the  simple  pame 
of  a  modus  only,  is  where  there  is  by  custom  a  particular 
manner  of  tithing  allowed,  different  from  the  general  law  of 
taking  tithes  in  kind,  which  are  the  actual  tenth  part  of  the 
annual  increase.  This  is  sometimes  a  pecuniary  compensaliouj, 
as  twopence  an  acre  for  tlie  tithe  of  land :  sometimes  it  is  ^ 
compensation  in  work  and  labour,  as  that  the  parson  shall  have' 
only  the  twelfth  cock  of  hay,  and  not  the  tenth,  i|t  Qonsidera- 
tion  of  the  owner's  making  it  for  him ;  someliirvis  in  lieu  of 
a  large  quantity  of  crude  and  imperfect  tithe,  the  .parson  shall 
have  a  less  quantity,  when  arrived  at  greater  maturity,  as  a 
couple  of  fowls  in  lieu  of  tithe  egg5,  and  the  like.  A^ny 
jneans,  in  short,  whereby  the  general  law  of  tithing  is  alteredj, 

(%)  2  Woodd,  107.  (fl)  2  BI.  Com.  c.  3.  {b)  a  Bro.  C.  C.  161. 
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and  a  new  method  of  taking  them  is  introduced^  is  called  ^ 
f/iodus  iltcimandi,  or  special  manner  of  tithing. 

To  make. a  good  and  sufficient  modus,  the  following  rules 
jnust  be  observed.      J .  It  must  be  certain  and  invariable,  for 
payment  of  different  sums  Mill  prove  it  to  be  no  modus,  that 
js  no  original  composiiion;  because  that  must  have  been  on^ 
and  the  sauje,  from  its  first  original  to  to  the  present  time  (c). 
2.  'rii2  thing  given  in  lieu  of  tithes,  must  be  beneficial  to 
riie  parson,  and  not  for  the  emolument  of  third  persons  onlj : 
thus  a  modus,  to  repair  the  church  in  lieu  of  titlies,  is  no^ 
good,  because  that  is  an  advantage  to  the  parish  only ;  but 
to  repair  the  chancel  is  a  good  modu^,  fur  that  is  an  advan- 
tage  to  the  parson  (J).     3.  It  must  be  something  different 
From   the  thing  compoimded  for;  one  load  of  hay,  in  lieu  of 
all  tithe-bay,  is  no  good  modus ;  for  no  parson  would,  buna 
Jide,  make  a  composition  to  receive  less  than  his  due  in  the 
same  species  of  tithe;  and  therefore  the  law  will  not  sup- 
pose it  p'jssible    for  such  composition   to   have   existed  (e). 
4.  One  cannot  be  discharged  from  payment  of  one  species 
of  tithe,  by  paying  a  ^das  for  another.     Thus  a  modus  of 
one  penny  for  oyery  milch  cow  will  discharge  the  tithe  o( 
milch  kine,  but  not  of  bairen  cattle :  for  tithe  is,  of  common 
right,  dus?   for  both;    and  therefore  a   modus  for  one  shall 
never  be  a  dischajge  of  the  other  (f).     5.  The  recompence 
i^)ust  be  in  its  nature  as  durable  as  the  tithes  discharged  by 
it ;  that  is,  an  inheritance  certain :  and  therefore  a  modus  that 
fsvery  inhabitant  of  a  house  shall  pay  four-pence  a  year,  in  lieu 
of  the  owner's  tithes.  Is   no   good  mydus;    for   possibly  thci 
house  may  not  be  inhabited,  and  then  the  recompence  will  be, 
lost  {g).      ().    The  modus  must  not  be  too  large,  which  is 
called  a  rank  modus;  as  if  the  real  value  of  the  tithes  be  60/. 
per  ann.  and  a  modus  is  suggested  of  40/.  this  modus  will 
not   be  established ;    though  one   of  AOs.    might   have    been 
valid  (Ji).     Indeed,  proj)erly  speaking,  the   doctrine  of  rank- 
luss  in  a  nmdus,  is  a  n«ere  rule  of  evidence,  drawn  from  the 
improbability  of  the  tact,  and  not  a  rule  of  law.     For  in  this 
case  of  prescriptive  or  customary ^modus's,  it  is  snpposed  that 
an  original  r^'al  composition  was  anciently  made  ;  v  hich  being 
lost   by  length  of    time,    the  immemorial  nsage  is  admitted 
as  evidence  tiiat  it  did  once  exist,  and  that  from  thence  such 
u^gc  wa^  derived.     Now  time  of  memory  has  been  long  ago 

{£)  \  Keb.  60Z.  {A)  i  Rol.  Abr.  649.        {*)  i  l^v.  175.        (J)  Cro. 
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ascertained  by  the  law  to  commence  from  the  beginning  of 
the  reign  of  Richard  the  first;  and  any  custom  may  be  de- 
stroyed by  evidence  of  its  non-existence  in  any  part  of  the 
long  period  from  that  time  to  the  present ;  wherefore,  as  this 
reul  composition  is  supposed  to  have  been  an  equitable  con- 
tract, or  the  full  value  of  the  tithes,  at  the  time  of  making 
it,  if  the  modus  set  up  is  so  rank  and  largfe,  as  that  it,  beyond 
dispute,  exce-eds  the  value  of  the  tithes  in  the  time  of  Richard 
the  first,  this  modus  is  (in  point  of  evidence)ye/o  de  se,  and 
destroys  itself.  For,  as  it  would  be  destroyed  by  any  direct 
evidence  to  prove  its  non-existence  at  any  time  since  that  era, 
so  also  it  is  destroyed  by  carrying  in  itself  this/  internal  evidence 
of  a  much  later  original. 

To  constitute  a  good  modus,  it  seems  necessary  that  it 
5?houId  be  such  as  would  have  been  a  certain,  fair,  and  rea- 
sonable equivalent  or  composition  for  the  tithes  in  kind,  be- 
fore the  year  1 189;,  and  therefore  no  modus, for  hops,  tur- 
keys, of  otiier  things  introduced  into  England  since  that  time, 
can  be  good  (/).  The  question  of  ranjmess,  or  rather  modus 
or  no  modus,  is  a  question  of  fafits  ^ich  courts  of  equity 
will  send  to  a  jury;  unless  the  grossness  of  the  modus  is  so  ob- 
vious as  to  pre«lude  the  necessity  of  it  (A). 

A  prescription  de  non  decimandOf  is  a  claim  to  be  entirely 
discharged  of  tithes,  and  to  pay  no  compensation  in  lieu  of 
them-  Thus  the  kiug  by  his  prerogative  is  discharged  from 
all  tithes  (/).  So  a  vicar  shall  pay  no  tithes  to  the  rector,  nor 
the  rector  to  the  vicar,  for  ecck&ia  decimas  non  solvit  eccle-  ■ 
iiiie(m).  But  these  personal  privileges  (not  arising  from  or 
being  annexed  to  the  land)  are  personally  confined  to  both  th» 
king  and  the  clergy  ;  for  their  tenant  or  lessee  shall  pay  tithes, 
though-  in  their  own  occupation 'their  lands  are  not  generally 
titheable.  And,  generally  speaking,  it  is  an  established  rule,  - 
that  in  hay  lands,  modus  de/ioii  decimando  ■  non  valet.  But 
jt    seems,    that    the    king's    tenant    at    will    shall    not    pay 

tithes"(/0-  .  A 

Spiritual  persons  or  corporations,  as  monasteries,  abbots, 
bishops,  and  the  like,  were  always  capable  of  having  their 
lands  totally  .discliarged  of  tithes>  by  various  ways.  As, 
I.  By  real  composition.  2.  By  the  pope's  bull  of  exemption. 
3.  By  unity  of  possession ;  as  wlren  a  rectory  ia  a  pursh, 
and  lands  in  the  same  parish,  both  belonged  to  a   religious 

ii)  Eunb.  307.         (k)  2Bro.  C.  C.  163.         (/)  Cro.  Eliz.  511.         (w)  Ibid. 
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house,  those  lands  were  discharged  of  tithes  by  unity  of  pos* 
sesviun.  4.  By  prescription ;  having  never  been  liable  to 
tithes,  by  being  always  in  spiritual  hands.  5.  By  virtue  of 
their  order;  as  the  knight  Templars,  Cistersians,  and  others, 
^hose  lands  were  privileged  by  the  pope  with  a  discharge  of 
tithes  (o).  Though  upon  the  dis^solution  of  the  greater  abbeys 
by  Henry  8,  most  of  these  exemptions  from  tithes  wonld  have 
fallen  \vith  them,  and  the  lands  become  tithuble  again,  had 
they  not  been  supported  and  upheld  by  the  5tatute  3 1  Hen.  8, 
c.  13,  which  enacts,  that  all  persons  who  should  come  to  the 
possession  of  the  lands  of  any  abbey  then  dissolved,  should 
hold  them  free  and  tlischarged  of  tithes,  in  as  large  and  ample 
a  manner  as  the  abboys  themselves  formerly  held  them.  This 
provision  is  peculiar  to  this  statute,  and  therefore  all  the 
lands  belonging  to  the  lesser  monasteries  dissolved  by  statute 
27  lien.  8,  c.  28,  are  now  liable  to  pay  tidies.  And  from 
this  original  have  sprung  all  the  lands,  which,  being  in  lay 
hands,  do  at  present  claim  to  be  tithe- free;  for  if  a  man  can 
shew  his  lands  to  have  been  such  abbey  lands,  and  also  im- 
memorially  discharge  of  tithes  by  any  of  the  means  befi)ro 
mentioned,  this  is  now  a  good  prescription  de  von  Jcri' 
■  mando.  But  he  must  shew  both  these  requisites;  for  abbey 
lands,  without  a  special  ground  of  discharge,  arc  not  disi 
charged  of  course ;  neither  will  any  prescription  dc  mm  dcci' 
mnndo  avail  in  total  discharge  of  tithes^  unless  it  relates  tQ 
such  abbey  lands  (^>). 


CHAP.  IV. 

Of  Axard. 

THAT  act  by  which  parties  refer  any  matter  in  dispute 
between  them,  to  the  private  decision  of  another  party  (whe- 
ther one  person  or  more)  is  called  a  submission ;  the  party 
to  whom  a  reference  is  made,  an  arbitrator  or  arbitrators :  w  lien 
the  reference  is  made  to  more  than  one  person,  and  provi- 
sion made,  that  in  case  they  fhall  disagree,  another  shall  de- 
cide, that  other  is  called  an  umpire.  The  judgment  given,  or 
determination  made  by  an  arbitrator  or  arbitrators,  is  termed 
an  award  ;  that  by  an  umpire,  an  umpirage,  or  lo«8  correctly  at) 
award. 

I*)  Setden.  Tithe,  e.  13.  s.  a.  {fi  X  Bl.  Com.  c.  3. 
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Of  the  submission. — ^llie  extent  of  the  submission  may  bo 
various,  according  to  the  pleasure  of  the  parties  ;  it  may  be  of 
one  particuhu-  matter  only,  or  of  many,  or  of  every  subject^of 
litigation  between  them. 

Jt  is  proper  to  fix  a  time  within  which  the  arbitrators  shall 
pronounce  their  award :  but  when  tlie  submission  limits  no 
time  for  the  making  of  the  award,  that  iihaU  be  understood  to 
be  within  a  convenient  time;  and  if  in  such  a  case  the  party  re- 
quest the  arbitrators  to  make  an  award,  and  they  do  not,  a  re- 
vocation of  the  authority  afterwards  will  be  no  breach  of  the 
condition  (7). 

Of  the  parties. — Every  one  who  is  capable  of  making  a  dis- 
position of  his  property,  or  a  release  of  his  right,  may  make 
a  subnnssion  to  an  award  ;  but  no  one  can,  who  is  either 
under  a  natural  incapacity  of  contracting.  Therefore  neither 
a  married  woman  nor  an  infant  can  be  a  party  to  a  submission : 
but  in  the  former  case,  the  luisband  must  submit  for  bis 
wife ;  and  in  the  latter,  the  guardian  for  the  infant  (;). 

An  executor  or  administrator  may  submit  a  matter  in  dis- 
pute between  another  and  himself,  in  right  of  his  testator  and 
intestate ;  but  it  is  at  his  own  peril ;  for  if  the  arbitrator  do 
not  give  him  the  same  measure  of  justice  as  he  would  be  en- 
titled to  at  law,  he  must  account  for  the  deficiency  to  those  in- 
terested in  the  effects  (.s). 

So  the  assignees  of  a  bankrupt  may  submit  to  arbitration 
any  disputes  between  their  bankrupts  and  others,  provided 
they  pursue  the  directions  of  the  stat.  b  Geo.  2,  c.  30,  s.  iJ4. 

An  award  creates  a  duty  which  survives  to  executors  or 
administrators ;  they  shall  therefore,  on  the  one  hand,  be 
compelled  to  the  performance  if  made  against  their  testator 
or  intestate ;  and  on  the  other  hand^  they  may  take  advantage 
^f  it,  if  made  in  his  favour  {t\ 

Of  the  subject.-r-Though  the  courts  have  at  all  times  ma- 
nifested a  general  disposition  to  give  efficacy  to  awards,  yet 
there  are  some  cases  in  which  they  have  refused  them  their 
protection ;  because  the  subjects  on  which  they  were  made 
were  not  the  proper  objects  of  reference. 

The  only  motive  which  can  hiiluence  a  man  to  refer  any 
subject  of  dispute  to  the  decision  of  an  arbitrary  judge,  is  to 
have  an  amicable  and  easy  settlement  of  somethiiig  which  in 
its  nature  is  uncertain.    An  award  therefore  is  of  no  avail  when 

.    (?)  iKeb.  10.  (r)Str.  351.     Comb.  318.  (j)   1  T.  R.  691,'    Com. 

©ig.  tit.  Admin.  (I.  i.)  (f)  i  Vewt.  249.     i  Ld.  Rayna.  248.^ 
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made  of  debt  on  a  bond  for  the  payment  of  a  sum  certain^ 
trbvlher  it  be  single  or  with  a  condition  to  be  void  on  the 
payment  of  a' less  sura  ;  nor  if  made  of  debt  for  arrears  of 
rent  ascertained  by  a  lea>se;  nor  of  covenant  to  pay  a  certain 
sum  of  moiiey(M);  nor  of  debt  on  the  arrears  of  an  ac- 
count (x);  nor  of  damages  recovered  by  a  judgment  (y); 
for  in  all  these  cases  the  liemand  is  ascertained.  But  when 
certain  demands  are  joined  with  t)ther  demands  of  an  uncer- 
Uio  nature,  it  seems,  that  those  which  are  certain  may  also 
be  submitted ;  even  in  the  case  of  a  verdict  and  judg- 
ment (z). 

But  in  general,  where  the  party  complaining  could  re- 
cover by  acUt)n  only  uncertain  damages,  the  subject  of  com- 
plaint may  be  the  object  of  a  reference  to  arbitration ;  a<< 
any  demand  not  ascertained  by  the  agreement  or  contract  of 
the  paities,  thoujih  the  claimant  demand  a  sum  certain  {a). 
So  an  actiuQ  ot  account  may  be  submitted ;  for  till  the  account 
be  taken,  the  sum  remains  uncertain  (Jb). 

It  js  said,  and  it  appears  justly,  that  all  kinds  of  personfti 
wrong,  the  compensation  for  which  is  always  uncertain, 
<}epending  on  the  verdict  of  a  jury,  may  be  submitted  to  ar- 
bitration; where  the  iujury  done  to  the  individual  is  not 
considered  by  the  policy  of  the  state,  as  merged  in  the  pnblic 
crime,  which  latter  can  never  be  the  subject  of  arbitration. 

In  the  case  ot  deeds,  when  no  en  tain  duty  accrues  by  the 
deed  alone,  Imt  the  deinand  arises  from  a  wrong  or  default 
subKcqucut,  togetlier  w  ith  the  deed,  as  in  the  case  of  a  bond 
to  perform  covenants,  or  covenant  to  rejmir  a  house,  there 
the  demand  being  for  damages  for  a  breach,  may  be  snbmitted 
to  awaid(0-  However,  in  alt/  rases  where  the  demand 
arises  on  a  deed,  the  snbinissi<jn  ought  also  to  hie  by  deed  j 
because  a  specialty  cannot  be  answered  but  by  a  spe- 
cialty (r/). 

Much  doubt  and  uncertainty  seems  anciently  to  have  pre- 
▼aited  on  the  quej>tion,  "  how  far  a  dispute  concerning  land 
could  l>€  referred  to  an  arbitrator ;  and  how  far,  on  an  actual 
refermcc,  the  parlies  were  bouiid  by  his  aMnrd.**  But  it 
appears,  that  the  real  difficulty  was  how  to  enforce  an  award 
made  on  a  reference  of  a  dispute  concerning  land  ;  for  when- 
ever the  submission  was  by  bond,  it  was  almost  universally 

Ik)  6  Co.  43.  (jr)  I  Lev.  392.  {y)  Gouldsb.  or.  (■)   i  Kcb. 

9/3.  (<i)  Cro.  Elic  4ax.  (k)  Rbl.  Abr.  lit.  Arb.  it  44  (r)  Cro« 

JM.  99.  (d)  KoL  Abr.  tit.  Arbttr.  B.  8. 
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lield,  that  the  party  Mho  did  not  perform  the  award  forfeited 
the  bond  {e). 

'The  present  ru!e  of  law  therefore  is,  .that  "  where  the 
parties  might  by  their  own  act  have  transferred  real  propeity, 
or  exercised  any  act  of  ownership  with  respect  to  it,  they  may 
refer  any  dispute  concerning  it  to  the  decision  of  a  third  per- 
son, who  may  order  the  same  acts  to  be  done,  which  the  par- 
ties themselves  might  do  by  their  own  agreement"  (f). 

As  real  property  cannot  be  tiansferred  by  the  parties  them- 
selves without  deed,  wherever  that  makes  a  part  of  tlie  dis- 
pute, the  submission  as  well  as  the  award,  as  also  Mhatevar 
act  is  by  the  award,  directed  to  be  performed  by  the  parties 
as  to  real  property,  must  also  be  by  deed. 

Of  the  -arbitrators  and  umpire. — Every  one  whom  the  law 
supposes  free  and  capable  of  judging,  whatever  may  be  his 
character  for  integrity  and  wistiom,  may  be  an  arbitrator  or 
umpire. 

But  neitlier  an  infant,  a  married  woman,  nor  a  man  at- 
tainted of  treason  or  felony,  can  be  an  arbitrator. 

It  is  a  general  rule  of  law,  founded  on  the  first  principle 
of  natural  justice,  that  a  man  cannot  take  upon  himself  to  be 
judge  in  his  own  cause  "J  but  should  he  be  nominated  an  ar- 
bitrator, by  or  with  the  consent  of  the  opposite  party,  llie 
objection  is  waived ;  and  the  award  shall  be  valid  ( g). 

The  nomination  of  the  umpire  is  eitlier  made  by  the  par- 
ties themselves,  at  the  time  of  their  submission,  or  left  to  the 
discretion  of  the  ai  bitratori;,  where  two  arbitrators  (as  is  most 
fi  equently  the  case)  have  this  power,  the  law  provides  that  the 
choice  shall  be  fair  and  impartial,  and  that  it  shall  not  even  be 
left  to  chance,  an  election  being  the  act  of  the  will  and  under- 
standing Qi). 

There  is  no  part  of  the  law  relative  to  awards  in  which  so 
much  uncertaiiHy  ami  confusion  appear  in  the  reported  cases, 
as  on  this  respecting  the  umpire.  The  time  when  the  power 
of  tlie  arbitrators  ceases,  and  that  of  the  umpire  begins;  thtit 
time  when  the  umpire  may  be  nominated ;  and  the  effect  of 
the  nomination,  have,  eacli  in  its  turn,  proved  questions  of 
sufficient  magnitude  to  exercise  and  distract  the  genius  of 
lawyers.  The  time  limited  for  the  umpire  to  make  his  um- 
pirage, has  sometimes  been  the  same  as  that  limited  for  the 
arbitrators  to  make  their  award.     It  is  now,  however,  most 

(0  Kellw.  43.         (/}'6  M<jd.   sjr.  {g)  Comb.  218.  {b)  z  Vera. 
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usiiu),  and  certainly  more  correct,  to  prolong  tlie  time  beyond 
that  period. 

In  this  case  of  a  prolongation  of  time,  the  aulhority  of  llie 
arbitrators  is  determined,  and  that  of  the  umpire  inunediately 
begins  on  the  expiration  of  the  time  specitied  to  be  allowed  to 
the  arbitiators  (?). 

Tlie  point  on  which,  on  all  the  forms  of  submission,  the 
greatest  difficulty  has  been  felt,  has  been  to  decide  whether 
any  conduct  of  the  arbitrators  can  authorise  the  umpire  to 
uiake  his  umpirage  before  the  expiration  of  the  time  limited 
for  their  making  their  award. 

On  this  head  tlie  following  seems  to  be  inideniably  the 
clearest  and  most  accurate  opinion.  If  the  arbitrators  do  in 
fact  make  an  award  within  the  time  allowed  them,  that  shall 
be  considered  as  the  real  award;  if  they  make  none,  then 
the  umpirage  shall  take  place ;  and  there  is  here  no  confusion 
as  to  the  concurrence  of  authority  with  respect  to  the  time. 
Ilie  umpire  has  no  concurrence  absolutely,  but  only  condi- 
tionally, if  the  arbitrators  make  no  award  within  their  time. 
This  applies  equally  to  the  case  where  the(  ynipire  is  contined 
to  the  same  time  with  the  arbitrators,  and  to  that  where  a 
farther  time  is  given  to  him  [k). 

It  is  now  iinally  determined  that  the  arbitrators  may  no- 
minate an  umpire  before  they  proceed  to  consider  tlic  sub- 
ject referred  to  them ;  and  that  this  is  so  far  from  putting  an 
end  to  their  authority,  that  it  is  the  fairest  way  of  choosing 
an  umpire  [l).  KwA.  it  is  in  fact  not  unusual  for  the  parties 
to  make  it  a  condition  in  the  submission,  that  the  umpire  shall 
be  chosen  by  the  arbitrators,  before  they  do  any  other  act. 
Iliey  may  also,  when  a  further  day  is  given  to  the  umpire,  and 
the  choice  left  to  them  in  general  tenns,  choose  him  at  any 
time  after  the  expiration  of^  their  own  tiine,  provided  it  be  be- 
fure  tl^  timelinnted  for  him  (/wji 

From  tlie  opinion  that  the  arbitrators  having  once  elected 
an  umpire  who  had  executed  their  authority,  it  has  been  thougiit 
to  follow  as  a  necessary  consequence,  that  if  they  elected  one 
who  refused  to  undertake  the  business,  they  could  not  elect 
another.     But  this  opinion  has  been  overruled  (/))• 

When  the  person  to  whom  the  parties  have  agreed  to  refer 
llic  matter  in  dispute  between  them  has  consented  to  under- 


(i)   1  R»l.  Abr.  fit.  Arbitr.  B.  S.  (*)  Sir  T.  .Tones,  i68.     i  LJ. 

fUym.  671.     Cro.  Cir.  463.  (/)  z  T.  R.  645.  (»•)  3  Kcb.  387. 

{n)  I  Li.  Kayn.  azz. 
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lake  the  office,  he  ought  to  appoint  a  time  and  place  for  ex- 
amining the  matter,  and  to  give  notice  of  such  appointment  to 
the  parties  or  to  their  attornies ;  if  the  submission  be  by  rule 
of  reference  at  nisi  prim,  the  witnesses  should  be  sworn  at 
tlie  bar  of  the  court,  or  afterwards  (if  neglected^  before  a 
judge. 

"^rhe  parties  must  attend  the  arbitrators,  according  to  the 
appointment,  either  in  person  or  by  attorney,  with  their  wit- 
nesses and  documents.  The  arbitrators  may  also,  if  they 
think  proper,  examine  the  parties  themselves,  and  call  for  any 
other  information. 

Where  a  time  is  limited  for  making  the  award,  it  cannot  be 
made  after  that  time,  unless  it  be  prolonged.  When  the  sub- 
mission is  by  the  mere  act  of  the  parties,  the  prolongation  may 
be  made  by  the  mutual  consentj  otherwise  a  rule  of  comt  is 
necessary  for  tljat  purpose.  ^^^'w.-^^ 

The  law  has  secured  each  of  the  parties  against  the  volun- 
tary procn  tination  of  the  other,  by  permitting  the  arbitrator, 
on  due  notice  given,  to  proceed  without  his  attendance  (o) ; 
or  the  w  illing  party  may  press  his  opponent  by  rule  of  court 
to  attend  the  arbitrator,  who,  on  failure,  may  award  without 
such  attendance  {p). 

It  has  been  formerly  held,  that  an  umpire  cannot  proceed  . 
upon  the^report  of  the  arbitrators,  but  niust  hear  the  whole 
matter  anew ;  but  there  seems  to  be  no  good  reason  why  the 
umpire,  if  he  think  proper,  may  not  take  those  points  upon 
which  the  arbitrators  agree  to  be  as  they  report  them.  Th« 
nature  of  his  duty  is  only  to  make  a  final  determination  on  the 
whole  subject  of  dispute,  where  the  arbitrators  cannot  do  it, 
and  by  adopting  their  opinion  as  iar  as  they  do  agree,  and  in- 
eoiporating  it  with  his  own  on  the  other  points,  he  effectually 
makes  that  iinul  determination.  And  in  this  manner  umpires 
do  usually  act :  and  they  are  justified  iu  so  dciing,  unless  re- 
quested  to  re-examine  the  witnesses  {q).  -A^^*«<„<4i«-'^>^^'^|^<«<^-'*«^  - 

Though  the  words  in  the  submission  which  regulate  tlie 
appointment  of  an  umpire,  be  not  perfectly  correct;  but 
might  from  the  grammatical  order  seem  to  imply  that  the  ar- 
bitrators and  the  umpire  should  all  join  together  to  make  au 
award,  yet  an  award  made  by  the  arbitrators  without  the  par- 
ticipation of  the  umpire,  will  be  considered  as  satisfying  the 
terms  of  the  submission  (r).      And  on  the  other   hand,  an 

(5)  9  Mod.  63.         (;^)  Scac.  Mich.  1789.  (^)  4  T.  R,  589.         (r)  RoL 
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umpirage  made  by  the  umpire  jointly  with  tTie  arbitrators 
is  good;  their  approbation,  shown  b\  joining  with  him,  being 
mere  surplusage,  does  not  render  the  instrument  purporting 
to  be  his  umpirage  in  any  degree  less  the  act  of  his  judg- 
ment (5). 

Unless  it  be  expressly  provided  in  the  submission,  that  a 
less  number  than  all  the  arbitrators  named  may  make  the 
award,  the  concuirence  of  all  is  necessary ;  and  where  such 
a  pj-oviso  is  made,  all  must  be  present,  luiless  those  who  ilo 
not  attend  had  proper  and  sufficient  notice,  and  aie  wilfully 
absent  (0> 

As  to  the  necessity  imposed  on  the  arbitrators  or  umpire  of 
giving  notice  of  their  award,  the  following  are  the  clearest 
determinations.  If  the  award  be  made  before  the  day  li- 
mited in  the  submission,  the  parties  shall  not  be  bound  by  any 
thing  awarded  to  bo  done  before  that  day,  unless  the)  have  no- 
tice; but  they  must  take  notice  at  their  peril  of  any  tiling 
ordered  at  the  day  («). 

It  has  long  been  the  practice  to  guard  against  the  conse- 
quences of  the  want  of  notice,  bv  inserting  a  proviso  in  the 
condition  of  the  arbitration- bond,  not  only  that  the  award  shall 
be  made,  but  that  it  shall  be  delivered  to  the  parties  by  a 
certain  day ;  and  tlien  the  bond  will  not  be  forfeited  bv  non- 
performance, unless  the  party  not  performing  had  notice;  and 
the  award  ought  to  be  delivered  to  all  the  persons  wim  are 
parties  on  either  side  (1). 

The  object  of  every  reference  is  a  final  and  certain  deter- 
mination of  the  controversies  referred,  h  reservation  of  any 
point  for  the  future  decision  of  the  arbitrator,  or  of  a  power  to 
alter  the  award,  is  inconsistent  with  that  object ;  and  there- 
fore it  is  establislied  as  a  general  rule,  that  such  a  reservation  is 
void;  but  the  reservatioti  of  a  mere  ministerial  act,  as  the  mea- 
surii)g  land,  the  calculation  of  interest  at  a  settled  rate,  &c. 
does  not  vitiate  the  award  ( 3/>. 

The  submission  to  the  dccisioji  of  an  individual  arises  from 
the  confidence  which  the  parties  rt^iose  in  hirf  integrity  and 
skill ;  and  is  merely  personal  to  him  ;  it  is  therefore  incon- 
sistent that  the  arbitrators  or  umpire  should  delegate  any  part 
of  their  authority  to  another:  and  such  delegation  is  abso- 
lutely void.  But  it  was  settled  in  the  case  of  Lhjgwood  v. 
£ade  (z),  that  arbitiator?,  where  tbey  award  the  suOstance  of 

(f)  zBI.Rep.  463.  (t)  Barnei,  57.  (•)  Keilw.  175.  8  Ed.  4..«.  i. 
(^}  5  Co.  103.        [j)  iz  Mod.  ijj.     Cro.  J»c.  315.        (»)  lAlk.  501. 
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things  to  be  done>  may  refer  it  to  another  to  settle  the  mannef 
in  \vhich  it  shall  be  put  in  execution. 

Since  the  introt^uction  of  references  at  nhi  prius,  there 
can  be  ho  question.,  but  the  arbitrator  has  a  jurisUictjon  over 
the  costs  of  the  action,  as  well  as  over  the  .subject  of  the  action 
itself;  unless  some  particular  provision  is  made  to  the  con- 
tiary  by  the  form  of  the  submission.  Instead  of  ascertaining 
the  costs,  the  arbitrator  may  refer  them  to  be  taxed  by  the 
proper  officer  of  the  court,  but  by  no  one  ebe  (fi).  If  the  ar- 
bitrator takes  no  notice  of  the  costs,  but  awards  mutual  re- 
leases. It  shall  be  presumed  to  be  meant  that  each  party  shajl 
pay  his  own  costs  (Jb). 

Of  the  award  or  umpirage. — 'Every  award  should  be  con- 
sistent with  the  terms  of  the  submission ;  the  whole  authority 
of  the  arbitrators  being  derived  from  thence.  Therefore,  1. 
The  award  must  not  extend  to  any  matter  not  comprehended 
in  the  submission :  thus,  if  the  submission  be  confined  to  a 
particular  subject  of  dispute,  while  there  are  other  things  in 
controversy  between  the  parties,  an  award  which  extends  to 
any  of  these  other  thinj^s  is  void  as  far  as  it  respects  them  (c). 

If  the  reference  be  "  of  all  matters  in  dispute  in  the  cause 
between  the  parties,"  the  po\ser  of  the  arbitrator  is  contined 
solely  to  the  matters  in  dispute  in  that  suit.  If  it  be  "  of  all 
matters  in  difference  between  the  parties  in  the  suit/'  his 
power  is  not  confined  to  the  subject  of  that  particular  cause, 
but   extends  to   every   matter  in  disj)ute  between    them(<:/). 

'2.  The  award  should  not  extend  to  any  one  who  is  a  stranger 
(that  is,  not  a  party)  to  the  submission.  Thus,  if  two  submit 
to  arbitration  concerning  the  title  to  certain  lands,  and  the  ar- 
bitiators  award  that  all  controversies  touching  the  lands  shall 
cease;  and  that  one  of  the  parties,  his  wife  and  son,  or  his  heir 
a{)parent,  by  his  procurement,  shall  make  to  the  other  such 
assurance  of  the  land  as  the  other  shall  require,  this  is  void ; 
because  the  wife  and  scm  are  strangers  to  the  submission  (e). 

.'3.  The  awaid  ought  not  to  be  of  part  only  of  the  things 
submitted.  This,  however,  must  be  understood  with  a  eon- 
siilerable  degree  of  limitation  ;  for  though  the  words  of  the 
submission  be  more  comprehon.'>ive  than  those  of  the  award, 
yet  if  it  do  not  appear  that  any  thing  else  was  in  dispute  be- 
tween the  parties,  besides  vviiat  is  comprehended  i)>  the  award, 
it  will  be  good  (f). 


[a)  z  itk.  504.     Co-n.  Rep.   -530.  {b)  Kyi,  143,  («)  i  Mod.  -^09. 

(d)  7.  Bl.  Rep.  ni8.     2T.  R.  644-     3  IbiJ.  62f>.         {<)  Pol.  Abr.  tiuAib.tr. 
N-  9-         (f)  8  Co.  98. 
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"If"  a  submission  be  "  of  all  premises  or  of  any  part  of 
them,"  in  this  case  the  arbitrator  may  undoiibtedfy  make  Qb 
award  of  pa 't  only Tg ). 

Where  the  suLmission  is  general' '' of  all  matters  in  differ- 
cince"  between  the  parlies,  though  there  sholdd  happen  to  be 
inany  subject.*  of  controversy  Inftweeh  them,  if  only  one  be 
iignified  to  the  arbitrator,  he  may  make  his  a\\ard  of  that :  he 
is^  in  the  language  of  Ijord  Goke,  in  the  [)lace  of  a  judge,  and 
liis  ofiice  is  to  determine  according  to  what  is  alleged  and 
tiroved.  It  is  the  business  of  the  parties  grieved,  m  ho  know 
their  own  particular  grievances,  to  iiignify  their  causes  of  cort- 
troversy  to  the  _arl)ilr;Uor ;  for  he  is  a  stranger,  and  cannot 
know  any  thing  of  their  disputes  But  what  is  laid  before 
him  (//). 

Jn  the  case  of  such  a  gciicral  submission,  if  an  award  con- 
teh*ning  one  thing  only  be  made,  it  shall  be  presumed  f till  the 
t:6nlrary  be  shOMii  by  the  parly  objecting)  that  nothing  else  was 
referred  (/).  But  the  arbitrators  ought  to  decide  on  all  matter* 
laid  before  them,  or  they  cannot  do  complete  justice. 

It  is,  however,  no  valid  objection  to  an  award,  that  the  ar- 
bitrator had  notice  of  a  certain  deninnd,  and  that  he  made  no 
award  of  that,  if  in  other  respects  the  award  be  good ;  aii, 
thoujfli  the  sum  in  question  may  not  be  mcntion(?d  in  the 
award,  the  arbitrator  may  have  shown  his  opinion  tliat  the  de- 
mand was  unfounded  (A) 

4:  If  an  award  be  to  do  any  thing  which  is  against  law,  it 
is  void,  and  the  parties  arc  not  bound  to  perform  it  {I).  So  also 
is  an  award  of  a  thing  which  is  not  physically  or  morally  pos- 
sible, or  in  the  power  of  the  party  to  perform,  as  that  he  shall 
deliver  up  a  dceti  Avhich  is  in  the  power  and  custody  of  a  per- 
son over  whom  he  has  no  coniroul(/7<)'  And  an  awar«l,  that 
the  defendant  bhall  be  bound  with  sureties  such  an  tlie  plaintiff 
shall  approve,  is  void;  for  it  may  be  impossible  to  f<»rce  the 
approbation  of  the  plaintiff  (;/)•  I^i*'  in  this  case  the  party 
should  enter  into  a  bond,  and  tender  it  to  the  plaintiff. 

Where  an  award  is,  that  orte  of  the  parties  shall  procure  a 
stringer  to.  do  a  thing,  there  is  a  dfslinclion  taken  between  the 
case  where  he  has  no  power  over  the  stranger  to  compel  him, 
and  wlicre  be  hai  power  either  by  the  conmion  law  or  by  lull 
in  equity.  In  the  former  case,  the  a\»ard  is  void,  for  so  much 
as  cQpce.r;is  the  stranger.     lu  the  latter  it  ii  good  (o). 

{g)  Rol.  Abr.lit.  ArWt.  L.  6.  {b)  8  Co.  98.  h.  f.)  Cro.  J«c.  100. 

(fc)   I  Siund.  32.  (/)  2  Vent.  445.  («)  12  Me3.  585.  (»)  j 

Mod.  272.  (»^  RM.-Abr.  lit.  Arbil.  F.  X.  • 
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Neither  must  an  award  be  to  do  a  thing  unreasonable,  nor 
by  the  performance  of  which  t!ie  party  awarded  to  do  the  acts 
may  subject  himself  to  an  action  from  another  (p). 

5.  The  award  must  be  certain  and  final.  As  the  intention 
of  the  parties  in  submitting  their  disputes  to  arbitration  is  to 
have  something  ascertained  which  was  uncertain  before,  it  is  a 
positive  rule,  that  the  award  ought  to  be  plainly  expressed, 
that  the  parties  may  certainly  know  what  it  m  they  are  ordered 
to  do  {q). 

On  the  construction  of  certainty  and  uncertainty  the  cases 
are  multifarious;  and  it  may  be  observed,  that  they  principally 
depend  t)n  such  circumstances  as  are  peculiar  to  each  case,  and 
very  seldom  form  any  general  precedent.  The  rule,  therefore, 
serves  better  to  regulate  the  conduct  of  ai-bitrators,  than  the 
numerous  exceptions:  as  it  is  the  interest  of  the  party  against 
whom  the  award  is  made  to  be  ingenious  in  finding  out  ob- 
jections, an  award  cannot  be  too  particular  or  precise  in  laying 
down  what  is  to  be  done  by  the  parties,  and  the  manner,  time, 
and  j)lace  of  their  doing  it.  For  though  the  two  latter  have 
been  deemed  immaterial,  yet  it  is  safer  to  specify  them. 

Awards  are  now  so  liberally  construed,  that  trifling  objec- 
tions are  not  suffered  to  prevail  against  the  manifest  intent  of 
the  parties.  In  favour  of  the  equitable  jurisdiction  of  the 
arbitrators,  if  that  to  which  the  objection  of  uncertainty  is 
made  can  be  ascertained,  either  by  the  context  of  the  award, 
or  from  the  nature  of,  and  circumstances  attendant  on,  the 
thing  awarded,  or  by  a  manifest  reference  to  something  con- 
nected with  it,  the  objection  shall  not  prevail  (r).  Where 
there  is  no  date  to  be  awarded,  it  shall  be  taken  as  from  the 
day  of  the  delivery,  which  may  be  ascertained  by  averment, 
and  all  other  uncertainties  may  be  helped  by  proper  averments 
in  pleading  (s). 

As  an  award  must  be  certam,  so,  in  order  to  prevent  any 
future  litigation  on  the  subject  of  the  submission,  it  must  al^o 
be  final.  : 

On  this  principle,  an  award  that  each  party  shall  be  non- 
suited in  the  action  which  he  has  brought  against  the  other  i»  ^ 
not  good,  because  (amongst  other  reasons)  a  non-suit  does  not'^ 
bar  them  from  bringing  a  new  action;  but  an  award  that  "ia 
party   shall   discontinue  his   action,   or  enter  a  retraxit,    is 
good  {t).  '  • 

(p)  Rol.  Abr.  tit.  Arbit.  E.  i,  3.  Lev.  153.  ff)  5  Co.  77.  b.  (r)  Str, 
503.  (i)  I  Ld.  Raym.  Z46.  (;)  RaI.  Abr.  tit  Arbit.  f  .-7. 
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An  iward,  **  that  all  suits  shall  ceai>e,"  or  "  that  a  bill  in 
chancery  shall  bf  disini.^sftl,"  or  "  that  a  party  shuli  not  tx)»il- 
Dieiice  or  |)ro>ecute  a  .'•uit/'  is  fiual;  for  it  sliall  be  tukeii  to 
lueau  that  the  debt  and  action  shall  cease  for  ever  {u). 

Lastly,  the  award  initst  be  mutual,  not  giving  an  advantage 
.to  one  party  without  an  equivalent  to  the  oilier. 

The  prriicipal  requisite,  however,  to  form  that  mutuality, 
abmjt  which  so  much  IS  said  in  all  the  cases  usually  classed  under 
this  rule,  is  nothing  more  than  that  the  lliinuj  awarded  lo  be 
done  should  be  a  final  tlischarge.  au<l  sa'i^lat-tion  of  all  debts 
d'nd  claims  by  the  party  in  whose  favour  the  award  is  madt$, 
agaiiwtthe  other,  for  the  matters  siibmiltcd  ;  and  Uieitforc  tht^ 
, present  rule  auioimts  to  nothing  more  than  a  different  form  of 
expression  of  that  which  requires  that  an  award  should  be 
final  (r). 

().  The  rules  that  at  present  govern  the  construction  of 
awards  are,  that  they  shall  be  interjireted  as  deeds,  accordiiM^ 
to  the  intenti(^n  of  the  arbitrators ;  that  they  shall  not  be  taken 
strictly,  but  literally,  according  to  the  intent  of  the  parties 
submitting,  and  according  to  the  pow*r  given  to  the  arbitra- 
tors (j/);  that  all  actions  mentioned  in  the  award  shall  be  con- 
strued to  mean,  all  actions  over  which  die  arbitrating  haw- 
power  by  the  submission  ;  that  if  there  be  any  contradiction  in 
the  words  of  an  award,  so  that  the  one  point  cannot  slantl  con- 
sistently with  the  other,  the  first  partsliall  stand,  and  the  latter 
be  rejected;  but  that  if  the  latttjr  be-  otdy  an  explanation  of 
the  former,  both  parts  shall  stand  (^);  and  that  where  the 
words  of  an  award  have  any  ambiguity  in  them,  i\v.iy  are  al- 
ways to  be  construed  in  such  a  manner  as  to  give  efiiect  to  lite 
award  {a). 

Much  uiun.cessaiy  difficulty  occurs  in  all  the  old  rej>orts  on 
the  constriu'tion  that  ought  to  be  put  on  the  award  of  a  re- 
lease; but  it  is  now  clearly  settled,  that  an  award   of  releases 
up  to  the  time  of  making  the  aw  aril  is  not  altogether  void,  but 
that  it  shall  be  construed  so  as  lo  support  the  award;  and  that 
ior  two  tcmitiws.      1st.  I'hut  it  slial!  be  presumed  that  no  dif- 
.ference  Iwis  arisen  since  the  time  of  the  submission,  unless  it 
;)m:  spacially  shown  that  there  has.     2d.  'i'lutt  a  release  to  the 
time  of  the  submission   is  a  good  performance  of  an  award, 
^.ordcriug  a.release  to  the  lime  of  the  awanl;  not  Ucanse  the 
-uieauing  of  tiie  aibitr.itor.^  is  .so,  but  because  their  meaning 

fi.)6Moa.  3j.  («)  Con».  Ri-p.  3ig.  C//*  i  Bur.  279. 
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must  be  controuled  so  far  as  it  is  void  by  construction  of 
law  (/»). 

Formerly  if  one  part  of  an  award  was  void,  the  whole  was 
considered  so  :  now,  however,  it  is  the  rule  of  the  courts  in 
many  cases  to  enforce  the  pprformance  of  that,  which,  had  it 
stood  by  itself,  would  have  been  gnod,  notwithstanding  ano- 
ther part  might  have  been  bad(t;);  but  if  that  j)art  of  the 
award  which  is  void  be  so  connected  with  the  rest  as  to  affect 
the  justice  of  the  case  between  the  parties,  the  award  is  void 
for  the  whole  (f/). 

When,  fiom  the  tenor  of  the  award,  it  appears  that  the  ar- 
bitrator intendeil  that  his  award  should  be  mutual,  according 
something  in  favour  of  one  of  the  parties  as  an  equivalent  f(»r 
what  Ue  has  awarded  in  favour  of  the  other ;  if  then  that  which 
is  awarded  on  one  side  be  void,  so  that  perforinance  of  it 
cannot  be  enforced,  the  award  is  void  for  the  wliole,  because 
that  mutuality  which  the  ai'bitrator  intended  cannot  be  pre- 
served (p). 

Vi  one  oitire  act  awarded  to  be  done  on  one  side  compre- 
hend seveni!  things,  for  some  of  wliicJi  it  would  be  good,  and. 
for  others  bati,  the  award  is  bad  for  the  whole,  because  the 
act  catmot  be  avoided  ( /"). 

When  it  appears  clearly,  that  both  parties  have  the  full 
effect  of  what  was  intended  them  by  the  arbitrator,  though 
something  be  awarded  which  was  void,  yet  the  award  shall 
stand  for  the  rest  ( ?). 

An  award  ought  regularly  to  be  made  in  writing,  signed  and 
sealed  by  the  arbitrators,  and  the  execution  properly  witnessed ; 
it  may,  however,  be  made  by  parol,  if  it  is  so  expressly  pro- 
vided in  the  sul)missjfn. 

7.  It  is  not  in  all  cases  absolutely  necessary,  that  perform- 
ance should  be  exactly  according  to  the  worils  of  the  award ; 
if  it  be  substantively  and  effectually  the  same  it  is  sufficient  (Ji). 
And  if  the  party  in  whose  favour  the  award  is  made  accept  of 
a  performance  different  in  circumstances  from  the  exact  letter 
of  the  award,  that  is  sufficient;  for  consensus  toilet  crro- 
rcm  (/). 

Where  the  concurrence  and  presence  of  both  parties  is  not 
absolutely  necesj^ary  to  the  performance,  each  ought  to  perform 
his  part  without  request  from  the  other  (Ji), 

[b)  2  Ld.  Raym.  964.  (c)   12  Mod.  554.  {d)  Cro.  Jac.  584.. 

(0  Kol.  Abr.  tit.  Arbitr.  K.  15.  (/)  Cro.  Jae.  639.  f^/  i  Ld. 

Raym,  114,  {b)  3  Bulstr.  67,  \i)  Ibid.  \^n)  l  Ld,  Raym.  233. 
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A  considerable  numbec  of  years  having  elapsed  since  the 
making  of  the  award,  is  no  ohjiction  to  the  parties  being  called 
upon  to  perform  it  (/);  nor  can  the  statute  of  limitations,  121 
Jac.  I,  c.  Id,  s.  3.  be  pleaded  in  bar(/;0. 

An  award  in  writing,  and  under  seal,  need  not  have  a  deed 
stamp,  unle  s  delivered  as  a  deed ;  but  being  only  delivered  as 
an  award,  it  is  sufficient  if  it  have  the  award  stamp  of  10;>.  (m). 


CHAP.  V. 

Of  Commotis. 

COMMON  is  a  right  or  privilege  which  one  or  more  per- 
sons claim  to  take  or  use  in  ^jome  part  or  portion  of  that  >\  hich 
another  man  s  lands,  waters,  woods,  itc.  do  naturally  produce, 
without  having  au  absolute  property  in  such  lands,  waters, 
woods,  &c. 

The  property  of  the  soil  in  the  common  is  entirely  in  the 
lord,  and  the  use  of  it  jointly  in  him  and  the  commoners. 

In  land  subject  to  a  right  of  common,  the  right  of  the 
owner  or  the  lord  of  the  soil  ought  to  be  so  exercised  as  not  to 
injure  the  right  of  common.  But  the  right  of  the  commoners 
may  be  subservient  to  the  right  of  the  lord  in  the  soil  {u) ;  so 
that  the  lord  may  dig  clay-pits  there,  or  empower  others  to  do 
so,  without  leaving  sufficient  herbage  for  the  commoners,  iP 
it  can  be  proved  th»t  sr.ch  a  right  has  been  constantly  exercised 
b/the  lord.  So  the  lord  may,  with  the  consent  of  the  homage, 
grant  part  of  the  soil  for  building,  if  he  has  iumiemuiially 
exercised  such  right.  The  inmiemorial  exercise  of  such  right 
by  the  lord  is  evidence,  that  he  reserved  that  right  to  himself 
when  he  granted  the  right  of  common  to  the  commoners  (/;). 
If  a  commoner  having  right  of  common  for  one  beast,  put 
on  two,  the  lord  can  only  di&train  the  one  put  on  last,  unless 
they  were  both  put  on  together  (9). 

Lords  of  manors  may  depasture  in  commons  whore  ihtir 
tenants  put  iu  cattle,  and  a  prescription  to  exclude  tlie  lord  is 
against  law  (/). 

The  lord  may  agist  the  cattle  of  a  stranger  in  the  common 
by  prescription ;  and  he  may  license  a  stranger  to  put  in  his 

(/)  Finch'i  R«p.  J84.  Cm)  i  S»und.  64.  (»)  4  Halt's  Rep.  584. 

(.)5T.R.4ii.  <'/.;  Ibid.  417.  (fj  Waie»,  368.  (r)  i  Insu 

ID. 
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cattle,  If  he  leaves  sufficient  room  for  the  commoners  (s).  Also 
the  lord  may  surcharge,  &.c.  an  overplus  of  the  common;  and 
ifj  where  there  is  not  an  overplus,  the  lord  surcharges  the 
common,  the  commoners  are  not  to  distrahi  his  beasts,  but 
must  commence  an  action  against  the  lord  (0«  I5ut  it  is  said, 
that  if  the  lord  of  the  soil  put  cattle  into  a  close,  contrary  to 
the  custom,  when  it  ought  to  lie  fresh,  a  commoner  may  take 
the  cattle  damage- feasant ;  otherwise  it  is  a  general  rule,  that 
he  cannot  distrain  the  cattle  of  the  lord  («). 

The  lord  may  distrain  where  the  common  is  surchai^ed,  and 
bring  an  action  of  trespass  for  any  trespass  done  in  the  com- 
mon (x). 

A  lord  may  make  a  pond  on  the  common,  though  he  cannot 
dig  pits  for  gravel  or  coal,  the  statutes  of  approvement  ex- 
tending only  to  indosure  (y).  If  the  lord  makes  a  warren  on 
the  common,  the  commoners  niay  not  kill  ihc  conies,  but  are 
to  brijig  their  action  (2). 

By  Stat.  20  Hen.  3,  c.  4,  called  the  statute  of  Merton,  lords 
may  approve  against  their  tenants,  viz.  inclose  part  of  the  waste, 
Slc.  and  thereby  discharge  it  from  being  common,  leaving 
common  sufficient;  and  neighbours  as  well  as  tenants  claiming 
Common  of  pasture  shall  be  bound  by  it.  But  if  the  lord  en- 
closes on  the  common,  and  leaves  not  common  sufficient,  the 
commoners  may  not  only  break  down  the  enclosures,  but  may 
put  in  their  cattle,  although  the  lord  ploughs  and  sows  the 
land  (a). 

•  If  the  lord  make  a  feoffment  of  theWaste,  &c.  the  feoffee 
iway  approve,  leaving  a  sufficiency  of  conmion;  and  this  rule 
holds,  although  the  lord  contiiuies  seized  of  the  manor 
within  which  the  waste  lies ;  for  though  in  the  statutes  of 
Merton  and  Westminster  the  lord  only  is  mentioned,  yet  as  in 
t^ose  days  statutes  were  not  drawn  with  that  fulness  of  ex- 
pression with  which  they  are  at  the  present  time,  the  term  ^'  lord 
of  the  manor"  must  be  considered  as  equivalent  to  "  owner  of 
the  soil,"  when  they  stand  in  the  same  predicament.  It  is  not 
necessary,  therefore,  that  tlie  person  approving  should  be  lord 
of  the  manor  ;  a  seisin  in  fee  of  the  waste,  &c.  is  sufficient  (b). 

Where  the  tenants  of  the  manor  have  a  right  to  dig  gravel 
on  the  wastes,  or  to  take  estovers,  there  the  lord  has  no  right 
under  the  statute  of  Merton  to  enclose  and  approve  the  wastes 

(s)  I  Danv.  795.  (/)  F.  N.B.  121;.  (u)  i  Danv.  807.  (*)  9 

Co.  113.  (y)  3  Inst.  204.  {3)  iRol.  Abr.  90.  {a)  a  last. 

?8.  -  I  Rol.  Abr.  406.  (^)  3  T.  R.  445. 
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of  the  manor.  Yet  a  custom  in  a  manor,  that  atiy  person, 
bemg  desHous  of  enclosing,  may  apply  to  the  couit,  &,c.  first 
obtaining  the  consent  of  the  lord,  does  not  abridge  the  lord's 
conjmon  law  right  of  enclosing  without  any  such  application, 
provided  he  leave  common  fufficienl  for  the  tenant?  (r). 

A  comraoner  has  only  a  special  and  limited  interest  in  the 
Boil,  but  yet  he  shall  have  such  r«Mnedies  as  are  commensurate 
to  his  right,  and  therefore  may  distrain  bea«t«  damage-feasant, 
bring  an  action  on  the  case,  ik.c.  btit  not  being  absolute  owner 
of  the  soil,  he  cannot  bring  a  gent  ral  action  of  trespass  for  a 
trespass  done  upon  the  conunon  (d.) 

A  commoner  cannot  regularly  do  any  thing  on  the  soil  which 
tends  to  the  melioration  or  improvement  of  the  common,  as 
cutting  down  of  bushes,  fern,  &c.  (e).  Therefore  if  a  com- 
mon every  year  in  a  flood  is  surrounded  with  water,  the  com- 
moner cannot  make  a  trench  in  the  soil  to  avoid  the  water,  be- 
cause he  has  nothing  to  do  with  the  soil,  but  only  to  take  the 
grass  with  the  mouth  of  the  cattle  [f), 

Evei-y  commoner  may  break  the  common  if  it  be  enclose<l ; 
and  although  he  does  not  put  his  cattle  in  at  the  time,  yet  his 
right  of  connnonage  will  exctuse  him  tVfun  being  a  trespasser  fo^). 
That  is,  supposing  the  enclosure  made  by  the  lord,  and  that 
there  is  not  sufficient  common ;  or  that  the  enclosure  is  mad© 
by  any  other  person  than  the  lord. 

If  a  tenant  of  the  freehold  ploughs  it,  and  sows  it  with 
corn,  the  commoner  may  put  in  hi."  cattle,  and  therewith  eat 
the  com  gro«  ing  npoii  the  land.  So  if  he  lets  his  corn  lie 
in  the  ticld  beyond  the  u'^ual  time,  the  other  commoners  may, 
potwitlistnnding,  put  in  their  beasts  {h). 

The  commoner  cannot  use  common  hut  with  his  own  proper 
cattli; ;  but  if  he  has  not  any  cattle  to  manure  the  land,  he 
may  borrow  other  cattle  to  manure  it,  and  use  the  common 
^'itli  them  (/). 

A  commoner  may  distram  beasts  put  into  the  common  by 
a  stranger,  or  every  commoner  n)ay  bring  action  on  the 
ca«c,  where  damage  is  received  {k).  But  one  connnoner  can- 
nut  distrain  the  cattle  of  another  commoner,  though  he  ex- 
cet  ds  Ins  number  (/). 

The  usual  remedies  for  surcharging  the  common  are  either 
by  dihtraining  so  many  of  the  beasts  as  are  above  the  number 

(0  aT.  R.  391.  (d)  z  T^on.  aoi.  {t)  i  Sid,  »jt.     it  Hrn.  R, 

C.  1.     I J  Hen.  8,  c.  15.  if)   I  Kol.  Abr.  405.  {g)  lit.  Rep.  3^. 

(/))  aUon.zos.  (i)  I  Diuv.  798.  (k)  ^C:  11.  (IJ  aLutw, 

allowed. 
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allowed,  or  else  by  an  action  of  trespass ;  both  which  may  be 
had  by  the  lord ;  or  lastly,  by  a  special  action  on  the  case  for 
damages,  in  which  any  conniioner  may  be  plaintiff  (w).  But 
the  ancient  and  most  effectual  method  of  proceeding  is  by  writ 
of  admeasurement  of  pasture.  This  lies  either  where  a  com- 
mon appurtenant  or  in  gross  is  certain  as  to  number,  or  where 
a  man  lias  common  appendant,  or  appurtenant  to  his  land,  the 
quantity  of  which  common  has  never  yet  been  ascertained. 
In  either  of  these  cases,  the  lord,  as  well  as  any  of  the  com- 
moners, is  entitled  to  this  writ  of  admeasurement,  which  are 
one  of  those  writs  that  are  called  vicontiel,  being  directed 
to  the  sheriff"  (vicecumiti),  and  not  to  be  returned  to  any  supe  - 
rior  court  till  finally  executed  by  him. 

It  recites  a  complaint  that  the  defendant  has  surcharged  the 
common,  and  therefore  commands  the  sheriff  to  admeasure 
and  apportion  it,  that  the  defendant  may  not  have  more  than 
belongs  to  him,  and  that  the  plaintiff  may  have  his  rightful 
share.  And  upon  this  suit  all  the  commoners  shall  be  admea- 
sured, as  well  those  who  have  not  as  those  who  have,  sur- 
charged the  common  J  as  well  the  plaintiff  as  the  defen- 
dant (n). 

The  execution  of  this  writ  must  be  by  a  jury  of  twelve  men, 
who  are  under  the  superin  tendance  of  the  sheriff,  upon  their  oaths 
to  ascertain,  what  and  how  many  cattle  each  commoner  is  en- 
titled to  feed.  And  the  rule  for  this  admeasurement  is  gene- 
rally understood  to  be,  that  the  commoner  shall  not  turn  more 
cattle  upon  the  common  than  are  sufficient  to  manure  and  stock 
the  land  to  which  his  right  of  common  is  annexed ;  or,  as  our 
ancient  law  expressed  it,  such  cattle  as  only  are  levant  and 
60uchant  upon  his  tenement  (o). 

If,  after  the  admeasurement  has  thus  ascertained  the  right, 
the  same  defendant  surcharges  the  common  again,  the  plaintiff' 
may  have  a  writ  of  second  surcharge,  which  is  given  by  the 
statute  of  Westminster  2.  13  iudto.  1,  c  8;  and  thereby  the 
sheriff  is  directed  to  enquire  by  a  jury,  whether  the  defendant 
has  in  fact  again  surcharged  the  common,  contrary  to  the  tenor 
of  the  last  admeasurement ;  and  if  he  has,  he  shall  then  forfeit 
to  the  king  for  the  supernumerary  cattle  put  in,  and  shall  also 
pay  damages  to  the  plaintiff  {p). 

This  injury,  by  surcharging,  can,  properly  speaking,  only 
happen  where  the  common  is  appendant  or  appurtenant,  and 

(m)  FVeem.473.  (n)  F.  N.  B.  1*5.  (o)  Bro.  Abr.  tit.     Preserip- 

tiou|  18.  (f)  a  Inst.  370. 
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of  course  liil^ited  i>y  law;  or>  whore,  wl)««i  iH  g^0S9/<  iC  itfrjcRg 
fNTCSbly  Ijiuited  and  certain;  for' whore  a  n>an  lias  comnKHi  in' 
g}rt)is,  \vitl:ouisUiit,  he  caiUK>t  be  a  »uir,huri>er.  Ilowi-ver,  even 
ii\heie  a  tnau  is  said  to  have  cuuimoii  wiUiuiU  stint,  stiil  there 
must  he  left  sufticieitt  for  the  lord's  own  beasts  (<y).  I'or  liie 
law  \vitl  not  suppose,  that,  ut  the  original  grant  of  ti)«  coui- 
uon,  the  lord  meant  to  exclude  himself. 

There  is  ytt  niK>ther  disturbance  of  GoiBtnon,  where  the 
owner  of  the  land,  or  other  person,  '  -t-s  or  otherwise 

obstructs  it,  tljiit  il»e  commoner  is  prtc  tn  enjo} ing  tlje 

llenefit  to  N\liitli  he  is  by  law  enlitleu,  'J  his  n jay  be  done 
either  by  ereolinj?  IcnctSj  or  by  driving  the  cattle  otf  tlie  land, 
or  by  ploughing  up  tlie  soil  of  the  common  (r).  Or  it  may 
W  done  by  erertin*:  a  Warren  thereon,  and  »tockin<<;  with  rab- 
Vit^  in  such  quantities  that  they  devour  the  whole  l>erbage,  and 
thereby  destroy  the  conunon.  For  in  such  case,  though  the 
commoner  may  not  destroy  the  rabbits,  yet  the  law  looks  upon 
this  as  an  injurious  disturbance  ot  his  right,  and  has  given  him 
his  remedy  by  action  against  the  owner  (a).  This  kind  of  dis- 
turbance does  iiuieed  amount  to  a  disseisin,  and  if  the  commoner 
chooses  to  consider  it  in  that  light,  the  law  gives  him  an  assize 
of  novel  di.sseisin  against  the  lord,  to  recover  the  possession  of 
his  common  (t).  Or  it  has  given  a  writ  of  quod  permitias  against 
any  stranger  as  well  as  the  owner  of  the  land,  in  cu<^e  oi  such  a 
dii>turbaDce  to  the  plaintiff  as  amounts  to  a  total  deprivation 
of  his  cummon,  whereby  the  defendant  shall  be  compelled  to 
permit  the  plaintiff  to  enjoy  Ids  coumion  as  he  ought  (u).  But 
if  the  comnjomr  does  not  choose  to  bring  a  real  action  to  re- 
cover seisin,  or  to  try  the  right,  he  may  (which  is  the  easier 
hnd  more  usual  way)  bring  an  action  on  the  case  for  his  dsi-} 
uiuge?,  ilistead  of  an  assize,  or  a  quod  pcrmiltat  ( i). 

If  any  conmioner  incloses  or  builds  upon  the  common, 
every  commoner  niuy  have  an  action  for  the  damages.  .W  here 
turf  is  taken  away  from  the  common,  the  lord  otdy  is  to  bring 
the  action  ( y). 

If  a  commoner  who  has  a  freehold  in  his  common, be  ousted 
of,  or  hindered  tln'rein,  that  he  cannot  have  it  sO  bcnetichilly 
as  he  used  to  (\o.,  whether  thf'  inlenuplion  be  by  the  lord  or 
or  any  stranger,  he  may  have  an  tii^stze  a^aintit  him  :  but  if  the 
commoner  has  only  an  c^tatf  for  y»at-,  iheii  hi**  remedy  is 

(f)  1  Rol.  Abr.  399.  {')  Cro.  Eiix.  a^t.  (i)  Cro.  Jac.  I9J. 

fr)  fafc.N.B,i7^  (a)Ikid.j;j.  ^)  |IB1.  Com.  138..         {j^  i 

kol.  Ibr.  8)«  '. 
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action  on  the  case.  And  if  it  be  only  a  small  trespass,  that 
occasions  little  or  no  loss  to  the  commoner,  and  he  has 
connnou  enough  besides,  the  commoner  may  not  bring  au 
action  (z). 

A  commoner  cannot  dig  clay  on  the  common,  iox  he  thereby 
destroys  the  grass,  and  the  other  commoners  cannot  enjoy  the 
common  in  iani  umplo  modo  as  they  ought  (a).  Also  a  com- 
moner may  not  cut  bushes,  dig  trenches,  8cc.  in  the  common 
without  a  custom  to  do  it  {b).  If.  he  makes  any  thing  de  novo 
he  is  a  trespasser ;  he  can  do  nothing  to  impair  the  common ; 
he  may,  however,  reform  a  thing  abused,  fill  up  holes,  &.c.  {c). 

A  commoner  may  abate  hedges  erected  on  a  common;  for 
though  the  lord  has  an  interest  in  the  soil,  the  commoner  does 
not,  by  abating  the  hedges,  meddle  with  it  {d). 

A  man  may  by  prescription  have  common  and  feeding  in 
the  king's  highway,  although  the  soil  does  belong  to  another. 
But  the  occupation  of  common  by  usurpation  will  not  give 
title  to  him  that  does  occupy  it,  unless  he  has  had  it  withiu 
time  beyond  memory. 

in  fine,  whatever  destroys  the  right  of  common  is  a  nuisance, 
and  may  be  abated  by  the  commoner,  provided  it  can  be  done 
without  interfering  with  the  lord's  right  to,  or-  interest  in,  the 
soil  (f).  But  if  the  nuisance  cannot  be  abated  without  such 
interference,  the  connnoner  nmst  resort  to  his  action  on  the 
case,  and  have  satisfaction  in  damages.  If  the  right  of  com- 
moj»  be  partially  injured,  tlie  commoner  ought  not  to  abate  the 
cause  of  such  injury,  more  especially  if  in  so  doing  he  must 
necessarily  interfere  with  tlie  right  to  the  soil.  On  this  prin- 
ciple, it  was  held  in  Cooper  v.  Marshal  {f),  that  a  commoner 
could  not  justify  digging  up  the  soil,  and  destroying  the  coney- 
burrows  erected  in  the  common  by  the  lord,  who  was  entitled 
to  free-warren  there.  So  where  the  lord  had  planted  trees  on 
the  common,  and  the  commoner  cut  them  down,  it  was  held 
that  the  lord  might  maintain  the  trespass,  and  that  the  com- 
moner could  not  justify  the  abatement  of  the  trees  (g-)- 

By  statute  13  Geo.  3,  c.  81,  in  every  parish  where  there  are 
common  fields,  all  the  arable  lands  lying  in  such  parish  shall 
be  cultivated  by  the  occupiers,  under  such  rides  as  3-4ths  of 
them  in  number  and  value  (with  the  consent  of  the  land  and 
tithe  owners,  the  latter  of  whom  by  section  23d  are  not  to  re- 

(»)  4  Co.  37.  {a)  Godb.  344.  {b\   iNeh.  462.  {c)  1  BrownL 

ao8.  (J)  a  Mod.  65,  (e)  z  Inst  88.  (fj  i  Uur.  z6i. 

(£)6T.R.483. 
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cdve  any  fines,  only  rents,)  shall  appoint  by  writing  under 
iheir  hands;  the  expeiKc  to  be  borne  proportionably. 

Persons  having  right  of  common,  bnt  not  having  lands  in 
such  tields,  and  persons  having  sheep-walks,  may  compound 
for  such  right  by  written  agreement,  or  may,  with  their  con- 
sent, have  parts  allotted  them  to  conmion  upon  (A).  And  the 
walks,  slades,  and  meres  may  be  plouj^hed  up  (/). 

Lords  of  matiors,  with  the  consent  ot  3-4ths  of  the  com- 
moners on  the  wastes  and  ci^mmons  within  their  manors,  may 
demise  (for  not  more  than  four  years)  any  part  of  such  wastes, 
&c.  not  exceeding  1-1'ith  part;  and  the  clear  rents  reserved 
for  the  same  shall  be  applied  in  improving  the  residue  of  such 
wastes  (A"). 

In  every  manor  where  there  are  stinted  commons,  in  lieii  of 
demising  part  thereof,  assessments  on  the  lords  of  such  manors, 
and  the  owners  and  occupier?  of  such  commons,  may  be  made, 
and  the  money  employetl  in  the  improvement  of  the  com- 
mons, under  the  direction  of  the  majority;  uhich  (or  in  some 
instances  2-.'jds)  may  regulate  the  depasturing,  opening,  shut- 
ting-up,  breakmg  and  unstocking  the  commons,  and  U)e  kind 
of  cattle  to  be  allowed  the  commoners  (/). 

Commons  must  b*^  diiven  yearly  at  Michaelmas,  or  within 
fifteen  days  after.  Infected  horses,  and  stone-horses  under 
size,  8cc.  arc  not  to  be  put  into  comnmns,  under  forfeitures, 
32  Hen.  8,  c.  IS.  New-Erected  cottaj^es,  though  they  have 
four  acres  of  ground  laid  to  them,  ought  not  to  have  common 
ki  the  waste  (in). 


CHAP.  VI. 
Of  Contracts  for  the  Sale  and  Purchase  of  Goodt. 

SECTION    I. 

Of  the  Sale  of  Goods  in  Possesuon. 

BY  the  common  law,  upon  all  sales  of  goods  the  property 
was  immediatt  ly  vested  iit  tlie  vendee  upon  the  making  of 
the  contract,  altlion^h  the  acttr.il  possessictn  was  not  obtained 
by  him  until  the  fultilment  of  the  stipulated  terms;  but  by  the 

(A)  13  Geo.  3.  c.  I  J.  J.  8,  9,  10.  (/)  Ibid.  ».  J  J,  14-  (*)  I^'J- '   M- 

(/)  IbiO.  t.  16—41.  (»;  1  Init.  740. 
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sratute  of  frauds;  2()  Car.  2,  c.  3,  s.  17»  it  is  enacted  *'  That 
no  contract  for  the  sale  of  any  goods,  vvartfs,  and  merchandize* 
fur  the  piioe  of  ten  pounds  and  upwards,  shall  be  good,  ex- 
cept the  bn^er  shall  accept  part  of  the  goods  so  sold,  and 
actually  receive  the  same,  or  give  9oniethin«jf  in  earnest  to  bind 
the  bargain,  or  in  part  of  payment ;  or  that  Home  note  or  me- 
moramlum  in  writing,  of  the  said  bargain,  be  made  and  signed 
by  the  parties  to  be  charged  by  such  contract,  or  their  agent* 
thereunto  lawfully  authorized." 

In  the  exposition  of  ihis  clause  of  the  statute  it  has  been 
held,  that  executory  contracts,  that  is,  wlier*^  the  goods  con- 
tracted for  are  to  be  delivered  at  a  future;  time,  are  within  the 
statute,  as  well  as  such  as  are  to  bo  coin[)lcted  immediately, 
and  consequently  if  the  requisites  of  the  .statute  have  not  been 
complied  with,  viz.  neither  earuesl,  delivery  of  a  part  of  the 
goods,  nor  agreement  in  vvriting,  such  contracts  are  void  {n). 
And  by  the  fourth  section  of  the  same  statute,  iill  executory 
contracts  which  are  not  to  be  performed  within  one  year  from 
the  making,  whether  for  the  sale  of  goods,  (without  reference 
to  the  value,}  or  the  doing  of  any  other  act,  must  be  in  writ- 
ing; it  being  enacted,  "  That  no  action  shall  be  browght 
whereby  to  charge  any  person  upon  any  agreement  that  is  not 
to  be  performed  within  the  space  '  of  one  year  from  the 
making  thereof,  imless  the  agreemetit  upon  which  such  action 
shall  be  brought,  or  some  memorandum  or  note  thereof,  shall 
be  in  writing,  and  sigut;d  by  the  pa'rty  to  be  charged  therewith, 
or  some  other  person  thereunto  by  him  law  fully  authorized." 

Kilt  if  tlie  subject  of  the  contracl  is  not  m  esse,  and  capable 
ef  an  immediate  delivery  at  the  time  of  contracting;  as  where 
the  contract  was  for  a  chariot  to  be  made(o);  or  for  corn  to 
be  threshed  (;j);  or  for  a  waggon  to  be  made  {(j);  or  for  a 
.barge  to  be  built  (7);  or  for  a  crop  of  grass,  which  at  the 
time,  of  the  bargain  for  the  sale  of  it  was  unsevered  (s);  suck 
contracts  are  not  vvithin  the  statute,  and  therefore  will  be  valid, 
notwithstanding  its  requisites  have  not  been  complied  witli. 
And  in  the.\€  cases  no  property  vests  hi  the  veudet  until  the  thing 
contracteil  for  acquire  the  character  in  which  it  is  to  be  deli- 
vered, and  that  although  the  whole  p:  ice  has  been  paid  in  ad- 
vance (/).  But  as  soon  as  the  thing  contracted  for  is  complete 
and  ready  for  delivery,  the  vendee  is  entitled,  on  te'uder  of  the 

(n)  2  Hen.  BI.  65.     1  Ibid.  to.     7  T.  R.  14.  (e)   i  Str.  506.  (j>)  4 

Bur.  aioi.  (y;  Pe.;ke'i  N.  P.  C.  41.  (^)   1  Tamit.  318.  (i)  6 

Eaft'i  P.rp.  6pi.  'j)   1  'i"*ui;t.  jiJ. 
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price,  to  the  goods,  and  the  vendor  to  tlie  price  on  tender  of 
the  goods  (tf). 

.The  lourth  clause  of  the  statute  is  confined  to  those  cases 
uhcre  it  clesirly  appears  from  the  tenor  of  the  a5]frcenient  to 
have  been  the  understanding  of  the  particii,  that  the  contract 
was  not  to  be  completed  \aithin  a  year  from  the  time  of  making 
it  (x);  but  it  does  not  extend  to  such  contracts  as  depend  upon 
a  contingency,  and  which  by  possibility,  and  in  the  contem- 
plation of  the  parties,  may  be  performed  within  a  year,  lliou;;h 
the  contingency  on  which  iliey  depend  docs  not,  in  fact,  hap- 
pen within  that  time;  for  a.contingency  is  not  within  the  intent 
of  the  statute,  nor  any  case  which  depends  upon  a  contin- 
gency. It  does  not  extend  to  cases  where  the  thing  only  niay 
be  performed  w  ilhin  the  year  ( y). 

liut  if  it  appears  to  have  been  the  understanding  of  the 
parties  contracting,  that  the  contract  was  not  to  be  completed 
within  a  year,  though  it  might  and  was  in  fact  part  performed 
within  that  time,  it  is  within  the  statute,  and  if  not  m  writing, 
&.C.  cannot  be  enforced  {z). 

rilie  next  consideration  in  the  construction  of  the  seventeenth 
clause  is,  what  may  be  deemed  a  sufiicient  acceptance  by  the 
buyer.  Where  the  goods  are  ponderous  and  incapable  of  an 
actual  delivery,  it  may  be  done  by  something  that  is  tanta- 
mount ;  a  syn»bolical  delivery,  as  of  tiie  key  of  the  warehou»« 
in  which  the  goods  are  lodged,  or  other  indicia  of  the  pro- 
perty, will  satisfy  the  statute  (a). 

So  also  a  constriictive  delivery  may  arise  from  words,  as 
when  the  vendte  desires  the  vendor  to  keep  the  goods  bar- 
gained for  in  his  posses^ion  for  an  especial  purpose,  and  tlie 
vendor  accepts  the  order,  this  is  a  sutiicicnt  delivery  within  the 
statute  (A). 

A  w  ritten  order  given  by  the  seller  of  goods  to  the  buyer, 
directing  the  person,  (viz.  the  wharfinger  or  warehouseman) 
in  who.ie  custodv  the  goods  arc,  to  deliver  them  to  tire  vendee, 
is  a  sufficient  delivery  within  the  statute  (r)  ;  and  that  whether 
a  transier  is  made  into  the  name  of  the  purchaser  in  tlic 
vrharhr.gcr  or  warehouseman's  books  or  not(//). 

So  it  uccms,  that  if  the  goo<Is  bargained  for  rcntain  in  the 
hands  of  the  vendor,  the  accq)tancc  of.  warehouse  rent  for 
them  after  the  period  when  tliey  ouglit  to  have  been  taken 

(•)  I  Str.  ^<.     Noy'ii  Mix.  641.  (*)ijZ»t,  14.1.  (y)   3  Bur. 

SSSi.  (s>  II  East's  R«p.  14a.  («)  I  IbiJ.  151.  (b)  I  Tauj|U 

438.  (0  »  Eij>.  N,  P.  C.  598.  (rf]  a  Camp.  N.  P.  C,  »45. 
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•away,  according:  to  the  terms  of  the  sale,  amounts  to  a  com- 
plete transfer  of  them  to  the  purchaser,  and  consequently  a 
delivery  within  the  statute  {e). 

It  has  also  been  decided,  that  while  the  goods  remain  in 
the  custody  of  the  vendor,  if  the  purchaser,  with  the  know- 
ledge and  approbation  of  the  vendor,  exercises  any  act  of 
ownership  over  them,  as  by  a  resale  to  a  third  person,  it  will 
amount  to  a  delivery  and  acceptance  within  the  statute  (f). 

So  if  a  purchaser  write  his  name  or  initials  on  the  goods 
bargained  for,  or  the  same  be  done  by  his  order  {g) ;  or  if  he 
accepts  and  actually  receives  a  sample,  which  is  absolutely 
part  of  the  commodity  sold  (J<) ;  or  if  the  goods  be  weighed 
for  the  purpose  of  delivery,  though  put  into  another  vessel 
than  that  which  the  vendee  desired  (i);  will  be  a  sufficient  de- 
livery and  acceptance  to  satisfy  the  statute. 
«*•  But  to  constitute  an  acceptance  within  the  statute,  such 
Rcceptanceynust  have  been  made  in  affirmance,  and  with  a 
view  to  the  performance,  of  the  contract ;  and  therefore,  if  on 
examination,  tiie  goods  being  found  to  be  inferior  in  quality 
to  those  ordered,  are  returned  to  the  vendor,  it  will  not  amount 
to  a  sufficient  acceptance  by  the  vendee  so  as  to  render  hjai 
liable  for  their  value  {k).  .    . 

The-  making  goods  up  to  be  delivered,  or  otherwise  sepa- 
rating them  from  a  larger  quantily  of  which  they  formed  a 
part,  >vith  a  view  to  the  delivery  (/) ;  or  the  delivery  of  goods 
to  a  carrier  to  be  forwarded  to  the  vendee  {m),  and  a  fortiori 
if  delivered  to  a  carrier  named  by  the  vendee  («);  or  the.  de- 
livery of  goods  to  a  wharfinger  (o) ;  have  all  been  construed  to 
be  evidence  of  a  delivery;  and  consequently  to  entitle  the 
vendee  to"  the  price  of  the  goods.  So  the  shipment  of  goods 
according  to  the  order  and  on  the  account  of  the  consignee, 
will  operate  as  a  delivery  {p). 

But  the  mere  act  of  packing  sold  in  cloths,  which  have 
been  furnished  by  the  vendee,  is  no  delivery  (^). 

It  has.  been  held,  that  where  several  articles  are  ordered 
at  the  same  time,  at  separate  and  distinct  prices,  but  forming 
one  entire  contract,  the  vendor  cannot  by  a  delivery  of  some 
of  t[ie  articles,  entitle  himself  to  the  price  of  them  separately, 

(«) -1  Camp.  N.  P.  C.  4?*.            (f)  i  East's  Rep.  192.  (g)  Ibid.  135. 

(2-)  7  East's  Rep.  558       5  Esp.   N.  P.  C.  267,                    (0  i  Bl.  Rep.   600, 

(i)  3  Bos.  and  Ful.  z;^^,              (/)  Keilway,  77,  pi.  25.  (w)   3  Bos.  and 

Pul.  582.         («)  8  T.  R.   330.         (0)  2  Bos.  and  Pul.  119.  (t)  2  Camp. 
N.  P.  C.19.     Ibid.  36.             (y)  2  Hen.  Bl,  316. 

as 
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as  in  die  case  of  a  separate  contract    for  each  article  ;  milew 
tlic  vendee  accepts  any  one  article  so  tlelivered  (/). 

A^  to  what  shull  be  deemed  a  sufHcient  earnest  to  bind  the 
baigain,  Mr.  Justice  Blackslone  says,  "  that  if  any  part  of 
the  price  is  paid,  if  it  is  but  a  penny,  or  any  portion  of  the 
goods  delivered,  the  property  is  bound  (a)."  From  th«  word- 
ing of  the  statute,  however,  which  speaks  of  a  partial  delivery 
of  the  goods,  or  the  giving  of  something  in  earnest,  or  iu  part 
of  payment,  it  does  not  appear  absolutely  that  the  earnest  must 
consist  of  money;  the  deposit  of  a  ring,  a  glove,  or  any 
other  article  would,  it  should  seem,  equally  satisfy  the 
btatute. 

The  third  requisite  enjoined  by  the  statute,  in  order  to 
render  valid  a  contract  for  the  sale  of  goods  above  the  value 
of  ten  pounda,  and  for  which  immediate  payment  has  not 
been  made,  is  that  a  sniiicient  note  or  memoiandum  in  writing 
of  the  bargain  must  be  signed  by  the  pnty  sought  to  be 
charged  by  the  contract,  or  by  his  agent  thereunto  lawfully 
authorized. 

But  though  the  signature  of  the. party  to  be  charged,  or  of 
his  agei\t,  is  required  by  the  statute,  and  that  otherwise  the 
bargain  will  be  void  ;  yet  it  has  been  held,  that  the  signature 
of  the  party  seeking  the  benefit  of  such  a  coutiact,  is  not 
uecessarv  (/).  '• 

However,  the  names  of  both  the  contracting  parties  must 
appear  (the  name  of  the  purchaser  as  well  as  that  of  the  seller), 
eitlver  on  the  face  of  the  memorandum,  or  in  something  which 
is  thereby  referred  to,  or  connected  with  it  by  legal  reference ; 
and  therefore,  where  u  note  was  made  by  the  plaintift's  clerk 
in  a  common  memorandum  book,  specifying  the  quantity  of 
the  commodity  purchased,  the  price,  and  time  of  delivery, 
and  in  which  note  the  couunodity  was  stated  to  be  bought 
of  the  vendor,  without  saying  by  whom ;  it  was  held,  that 
the  vendee  was  not  enhtled  to  the  benefit  of  his  con- 
tract (m). 

As  to  what  is  a  sufHcienl  writing  within  the  intent  of  tliC 
statute,  it  seems,  that  the  wi iliiig  on  printing  (as  the  delivery 
of  a  printed  bill  of  parcels)  of  the  party's  name,  on  any  part 
oi'  the  memorandum  of  the  coutiact,  will  be  considered  as  a 
signature  (x).     Ho  if  an  agreement  is  drawn  up  iu  the  party's 

(r)  I  C»inp.  N,  P,  C.  53.        (1 )  »  BI.  Com.  447.        (0  <5  Eaii'j  Rep.  306. 
(•)  5  E«p.  N.  P.  C.  340.         C*)  a  B9$.  and  Pul.  23S. 

own 
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own  liand-vvrlting,  beginning  I  y^.  B.  agree,  and  a  place  is 
left  at  the  bottom  for  a  signature,  but  which  is  never  signed, 
it  may  be  considered  as  a  note  or  memorandum  within  the 
statute  (i/).  The  initials  of  the  party  also  is  considered  as  a 
sufficient  signature  to  satisfy  the  statute  (z). 

We  come  now  to  enquire  who  is  an  agent  of  the  partj  to 
be  charged,  for  the  purposes  of  this  act. 

With  respect  to  the  sales  of  goods  by  public  auction,  it  has 
been  held,  that  the  auctioneer  is  an  agent  for  the  buyer  as 
well  as  the  seller,  and  that  a  memorandum  made  by  him  of 
the  bargain  will  bind  both  parties  (a).  But  in  order  to  clothe 
the  auctioneer  with  this  character,  the  catalogue  must  contain 
a  memorandum  of  the  terms  of  the  contract.  And  therefore, 
where  an  auctioneer,  having  previously  distributed  printed  ca- 
talogues of  sale,  at  the  time  of  the  sale  read  from  a  writtea 
paper  the  conditions  on  which  the  goods  enumerated  in  the 
catalogue  were  to  be  sold,  it  was  held,  that  the  writing  of  the 
purchaser's  name  in  such  catalogue  by  the  auctioneer,  against 
the  lot  purchased,  would  not  bind  the  purchaser,  the  two 
papers  being  neither  externally  annexed*  nor  containing  any  in- 
ternal reference  to  each  other  (6). 

So  where  a  broker  is  authorised  by  one  man  to  sell  goods, 
and  to  buy  such  goods  for  another,  an^  entry  in  his  books 
of  a  sale  of  these  goods  from  one  to  the  other,  signed 
by  him,  is  a  binding  contract  between  the  parties,  without 
any  bought  and  sold  note  being  sent  to  them  ;  for  the  sending 
of  such  note  is  not  for  their  approbation,  but  only  to  inform 
them  of  the  terms  of  the  contract  (c). 

But  a  memorandum  of  the  sale  of  goods  cannot  be  signed 
by  one  of  the  contracting  parties,  as  the  authorized  agent  of  the 
-other ;  the  agent  must  be  a  third  person  {d). 

With  respect  to  the  manner  of  appointing  such  agent, 
it  has  been  repeatedly  decided,  that  a  parol  appointment  is 
sufficient  (e) ;  and  that  the  authority  need  not  be  given  for  a 
particular  purpose  ;  a  general  authority  is  sufficient. 

And  such  authority  may  be  countermanded  at  any  time 
before  a  memorandum  of  the  contract  of  sale  is  written  and 
signed  by  the  broker ;  although  he  has  previously  entered  into 
a  verbal  agreement  to  ?ell  the  goods  (f), 

(y)  I  Esp.  N.  P.  C.  190.       («)  1  Catnp,  N.  P,  C.  513.       (e)  1  BI.Rfp.  599- 

«  Taunt.  38.             (bj  7  East's  Rep.  55S.     11  Ibid.  142.  U)  a  Camp- 

N.  P.  C.  337.  (<i)  Ibid.  ao».  («)  5  Esp.  N.P,  C.  aj6.  {/J  i  Camp. 
N.  P.  C.  399.  n. 
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We  have  sccn>  that  at  commnn  law,  upoji  all"  sales  of  goo(?» 
the  property  uas  immediately  vesttd  in  ihe  vendee  upon  the 
making  of  the  contract :  where  the  requisitions  of  the  con- 
tract have  been  complied  with,  the  effect  is  similar;  the  pro- 
©V'rty  is  changed,  and  absolutely  vests  in  the  vendee  from  the 
time  of  the  sale,  and  remains  ut  his  risk,  although  iio  actual 
change  of  possession  should  have  taken  place.  AikI  therefore, 
whatever  damage  may  happen  to  the  goods  while  in  the  veiv- 
dcM-'s  possessioij,  the  loss  \\\\\  fall  upon  the  purchaser  (^). 

But  ihiii  is  to  be  understood  only  vhere  no  act  remains  to 
be  done  ou  the  part  of  the  vendor ;  for  where  any  act  of  the 
seller,  such  as  counting,  "w-cighing,  filling  up,  &,c.  remains  to 
be  d^ne  for  the  purpose  of  aseeriaining  the  exact  quantity 
sold,  the  property  in  the  goods  does  iw^t  vest  absolutely  in  the 
tlw  vendee,  before  the  com»ting,  weighiug,  &c.  which  was 
io  pr^ede  the  delivery,  and  to  ascwtain  the  price ;  but  till 
|uch  act  is  done,  remains  at  the  risk  of  the  vendor  (A). 

3ut  although  some  act  remains  to  be  done  between  the 
vendor  and  the  persons  who  reta'm  the  custody  of  the  goods,  for 
the  purpose  of  ascertaining  either  the  quantity  or  the  price; 
yet  if  uo  such  act  remains  to  be  done  between  the  vendor  and 
vendee  to  perfect  the  sale,  the  sale  is  complete.  Therefore 
A.  havinw  forty  tons  of  oil  in  a  ci^tc^'.,  sold  ten  tuns  to  B., 
and  received  the  price,  and  B.  sold  the  same  to  C,  and  took 
liis  acceptance  for  the  same  at  <our  months,  and  gave  him  a 
vritten  order  on  A.  for  delivery,  who  wrote  and  signed  bis 
acceptance  upon  the  said  order;  but  no  actual  d»;livery  was 
made  of  the  ten  tims,  which  continued  mixed  with  the  rest  hi 
A.'s  cistern ;  ii  was  held  to  be  a  complete  sale  and  delivery  in 
law  of  the  ten  tuns  by  B.  to  C. ;  nothing  remaining  to  be  done 
on. the  part  of  the  seller,  though,  as  between  him  and  A.,  it 
remained  to  be  measured  off  (/). 


SKCTJON    II. 

Of  Contracts  for  the  Sale  of  Goods  not  in  Possessiuii. 

AMONG  mercantile  men  it  is  usual  to  contract  for  the  ?ale 
t>T  goods  which  they  have  reason  to  expect  will  be  consigned 

ff)  I  C*mp.  N.  P.C.  31  J.  (A;  6  ZttVt  Rep.  614.     Ii  Ibid.  sio. 

jVM»np.  N.  r.  C.  »40.  (ij  s>  Eiitj  Rep.  614. 

to 
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to  them  by  their  correspondents"  abroad.  And  in  tliis  case 
the  contract  is  coijplete,  though  the  execution  of  it  is  super- 
seded. 

Thus,  if  a  contract  is  entered  into  for  tlie  sale  of  goods  by  a 
particular  ship  on  arrival,  it  means  on  the  arrival  of  the  goods 
which  the  ship  is  expected  to  bring ;  and  if  the  ship  arrives 
empty,  without  any  default  upon  the  part  of  the  vendor^  he 
is  not  liable  to  the  purchaser  for  the  non-detivery  of  the 
goods  (A:)- 

So,  if  the  vendor  contract  for  the  sale  of  all  the  goods 
which  his  agents  abroad  may  send  by  certain  vessels,  yet  he 
will  not  be  answerable  to  the  vendee  for  more  than  has  been 
actually  shipped  on  his  account.  Thus,  A.  sold  to  B.  all 
the  hemp  that  mighfc  be  shipped  on  board  certain  vessels  at 
Riga,  not  exceeding  three  hundred  tuns,  by  C.  the  agent  of  the 
concern.  C.  shipped  on  board  these  vessels  only  seventy-one 
tons  of  hemp  on  account  of  A. ;  but  upwards  of  three  hundred 
tons  on  account  of  other  persons.  Held,  that  the  contract 
must  be  confined  to  such  hemp  as  C.  should  ship  as  agent  to 
A. ;  and  that  A.  was  not  answerable  to  B.  fox  more  than  se- 
venty-one tons  (/). 

But  iu  contracts  of  this  kind,  if  the  vendor  absolutely 
engages,  that  the  goods  agreed  to  be  sold  shall  actually  be 
shipped,  and  the  shipment  is  prevented  by  the  seizure  and 
condemnation  of  them  as  enemy's  property,  he  will  be  obliged 
to  make  good  the  contract  {m). 

SECTION    III. 

Of  the  Sale  of  Goods  on  Conditiov,  or  on  Sale  and  Return, 

IF  goods  are  sold  for  such  a  price  as  A.  shall  name,  when 
A.  shall  have  fixed  the  price,  the  contract  is  complete,  and 
if  the  vendor  sells  the  goods  between  the  time  of  the  contract 
and  the  ascertainment  of  the  price,  an  action  in  the  case  lies 
against  him  (;/).  Biit  if  the  contract  becomes  impossible  by 
the  act  of  God,  or  of  the  person  who  was  to  name  the  price, 
as  by  his  death,  refusal,  or  the  like,  the  contract  is  absolutely 
void  (o). 

Where  goods^are  sold  upon  sale  or  return,  no  property  in 
such  goods  vests  in  the  conditional  vendee,  until  the  comple- 

{k)  2  Camp.  N.  P.  C.  317.  (/)  a  Ibid.  56,  (»)  Ibid.  57.  n. 

(»)  Kit.  181.  (0)  Co.  Lit.  ao6.  b. 
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tion  of  the  condition  of  the  resale.  But  though  whilst  the 
-goods  remain  unsold  in  the  hands  of  such  ^nditional  vendee, 
no  absolute  property  vests  in  him;  yet,  under  the  statute  Gi 
Jac.  I,  c.  19>  s-  11,  they  will  pass  by  assignm^it  under  a 
commission  of  bankruptcy  against  him,  as  goods  in  his  pos- 
session, order,  and  disposition  (p) 

If  goods  be  sold  to  a  trader,  with  a  proviso,  tliat  in  case 
of  bankruptcy  the  vendor  may  retake  ilitin,  such  a  condition 
is  void  under  the  statute  21  Jac.  \,  c.  18,  s.  11,  if  the  goods 
remain  under  the  controul  and  disposition  of  the  bankrupt  {q) ; 
for  the  statute  enacts,  "  that  if  any  person  shall  becom« 
bankrupt,  and  at  such  time  as  they  shall  so  become  bankrupt, 
shall,  by  the  consent  and  permission  of  the  true  owner  anil 
proprietors,  have  in  their  possession,  order,  and  disposition, 
any  goods  or  chattels  whereof  they  shall  be  reputed  owners, 
and  take  upon  themselves  the  sale,  alteration,  or  disposition 
as  owners;  that  in  any  such  case  the  commissioners,  or  lli« 
greater  part  of  them,  shall  have  power  to  sell  and  dispose  of 
the  same,  to  and  for  the  benefit  of  tlie  creditors  who  shall 
seek  relief  by  the  commission,  as  fully  as  any  other  part  of  the 
estate  of  the  bankrupt." 

SECTION    IT. 

Of  the  Warranty  of  Goods  sold. 

IN  contracts  for  the  sale  of  goods,  it  is  constantly  under- 
stood, that  the  seller  undertakes  that  the  conmiodity  he  sells 
is  his  uM'n;  and  if  it  proves  olherwise,  and  the  vendee  sufiers 
by  iImj  insufficiency  of  his  (the  vendor's)  title,  he  may  recover 
a  satisfaction  from  the  vendor  (/).  Also,  if  upon  the  sale  of 
any  thing,  the  vendor  warrant  it  to  be  good,  the  law  annexe* 
a  tacit  contract  to  this  warranty,  that  if  it  be  not  s»,  he  sliall 
make  compensation  to  the  buyer  (s).  And  therefore,  if  the 
articles  sold  appear  on  delivery  to  be  of  a  difl'erent  quality 
from  that  ordered  by  the  vendee,  or  that  he  discovers  some 
latent  imperfection  whicji  was  visible  to  a  man  of  ordinary 
circumspection  at  the  time  of  purchasing,  he  may,  on  the 
immediate  discovery  of  their  not  answering  the  order,  retura 
Uiem,  aiid  renciiid  the  couti-act  (t).     Uut  unless  the  vendor 

(/)  a  Camp.  N  P.  C.  Sj.  (f)  i  Taunt.  176.  (r)  i  BLCmb.  166, 
(/)  IbiJ.        [:)  I  Can-;,  N.  P.  C.  193. 

expressly 
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expressly  warmnts  the  article  sold  to  be  sound  and  good  («) ; 
or  thut  he  knew  it  to  be  otherwise,  and  had  used  any  art  to 
lo  disguise  the  defect  [x) ;  or  that  it  turns  out  to  be  difterent 
from  what  the  vendor  represented  it  to  be,  upon  the  faith  of 
■which  representation  it  was  bought  by  the  vendee  ( //),  the 
vendee  is  without  remedy  ;  for  though  it  is  a  general  rule  of 
law,  that  the  vendor  is  boiiud  to  disclose  to  the  buyer  all  latent 
defects  know  n  to  him  ;  yet  the  common  law  will  not  imply  a 
warranty,  and  the  maxim  of  law  is  caveat  emptor  (r). 

The  warranty  must  be  upon  t!ie  sale  ;  if  it  be  made  after, 
it  must  be  reduced  into  writing,  otherwise  it  will  not  be  bind- 
ing upon  the  vendor  («). 

In  all  cases  of  express  warranty,  if  the  warranty  prove  false; 
or  the  goods  are  in  any  shape  different  from  what  the  vendor 
represents  tliem  to  be  to  the  buyer,  the  vendor  is  answerable 
for  their  goodness.  Thus  if  cloth  is  warranted  to  be  of  such 
a  length  when  it  is  not  (6);  that  a  horse  is  sound,  and  he 
wants  the  sight  of  an  eye  {c),  or  that  wool  is  merchantable, 
when  full  of  moths  (d);  in  these  cases^ .  action  lies  to  recover 
damages  for  this  imposition. 

But  a  general  warranty  will  not  extend  to  guard  against 
defects  that  are  plainly  and  obviously  the  object  of  one's 
senses,  or  where  the  false  representation  of  the  vendor  is 
known  to  the  vendee  (e) ;  as  if  a  horse,  with  a  visible  de- 
fect, be  warranted  perfect,  or  the  like,  the  vendee  has  no 
remedy  (/). 

Tlie  inserting  of  the  name  of  an  artist  in  a  catalogue,  as  the 
painter  of  a  particular  picture,  has  been  held  not  to  be  such 
a  warranty  as  will  subject  the  party  selling  to  an-  action, 
if  it  appears  that  he  was  mistaken,  and  only  represented  wliJtt 
he  himself  believed,  though  such  painting  was  not  the  work  ,ot 
tlie  artis|f,  to  whom  it  was  attributed  (g).        , 

Neither  does  the  law,  upon  a  sale  ofgoods  bysarapl?,  ;wjt|i 
a  warranty  tliat  the  bulk  of  the  commodity  answered  tli'e 
sample,  raise  an  implied  warranty  that  the  commodity  sbguld 
be  merchantable ;  though  a  fair  merchantable  price  were 
.givjEn;  and  therefore,  if  there  be  a  lat(?ut  defect  then  ev 
istiug  in  them,  unknown  to  the  sefler^'au^,  >vitIiout  fraud  on 

(a)   1  Rol.  Abr.  p.  90.   tit.  Action  sur  Cass,  (PJ  4..  (*■)  Tbid.'(P),j. 

{y)  ibid.  91.  (H)  7.  \^%)  Noy's  Max.   c.  42.  («)  2  Bl.  Com.  166. 

f  itz.  N,.b.  98.  K.  (6)  Finch.  L.  189.         (f)    1  Rol.  Abr.  96  (Z.  1.  20). 

\d)  Ibid-.  -40..         (<)   I  Salk.  311.     10  Yes.  Juri.  507.  .(f)-kit.  174.  b 

i^)^  I  Esp.  N.  P.  C.  57Z.  -  I  :  .   .0  .i.,4  .-.■  ' 

'    -»  his 
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his  part,  he  is  not  answerable^  though  the  goods  may  turn  ont 
to  be  unmercbantable  (/t) 

But  a  sale  of  goods  by  sample  is  such  a  warranty,  that  if 
the  bulk  do  not  accord  with  the  sample,  the  purchaser  is  not 
bound  to  accept  or  pay  for  the  goods  on  any  terms  ;  ahhough 
no  fraud  was  mtendid  on  die  part  of  the  vender,  and  al> 
though  there  may  exist  an  usage  in  the  particular  trade  for 
the  vendor,  on  payment  of  the  diffeience  arising  from  the  in- 
feriority of  the  sample  to  the  bulk,  and  which  diliereiKe  wan 
estimated  by  sworn  brokers,  to  compel  the  vendee  to  stand  to 
the  bargain  (£). 

But  if  goods  are  delivered  generically  of  tlie  sort  ordered 
according  to  the  sample,  and  paid  for,  however  bad  their 
quality  may  be,  and  aldiough  they  are  wholly  unlit  for  U!*e, 
yet  no  action  can  be  manitained  to  recover  back  ^he  price; 
but  the  vendee  must  sue  upon  the  warranty,  that  tlu^  bulk  was 
c^ual  to  the  sample  (A;).  And  if  a  party  4)urcka3es  an  article 
at  b  certain  price,  pursuant  to  a  specimen  e.\inbitt'd,  and,  on 
•delivery,  it  is  found  to  be  of  an  interior  (juality,  in  an  action 
for  the  price,  he  cannot  set  up  the  inferiority  of  it  as  a  de- 
fence; he  should  return  it,  and  rescind  the  contract  in 
toto{l),      . 


SECTION    Y. 

Of  the  Stoppage  of  Goods  rn  Ttarffitu. 

WVL'ES  goods  have  been  consigned  iiproh  credit,  and  th0 
consignee  has  beconie  a  banknifpt  or  insolvertt  b  *  "■  de- 

livery of  the  gbods,  the  law,  Ih  order  to  prev(  i .     ;  that 

yould  happen  to  the  corisi^or  by  the  delivery  of  them, 
•permits  hith, '  in  many  dihc^,  to  resume  the  possession,  by 
coimtcrmanding  the  delivorv,  and  before  or  at  their  arrival 
at  the  place  of  destination,  'to  cause  therti  to  bfe  delivered  to 
himself,  or  to  some  other"  person  for  his  tlsfe^  'Iliis  right 
winch  the  consignor  has,  upon  tlfc    '•  \    of  the  con- 

signee, and  if  the  fnll  price  has  not  I  .  1^  of  resuming 

the  possession  of  his  goods  during  their  transit  to  the  place 
of  destination,  is  technically  called  stoppage  itt  transitu  (m). 

(i)  t  S»i»;Rrp.  314.        (.)  iCAmp.  N.  P.  C.  113.         C*)  2  Ibid.  4i6. 
(/)  4Ejp.  N.  P.  C.  95.        (m)  iSclw.N.P.  117 1. 
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This  practice,  which  is  founded  on  j^rinciples  of  natural 
justice  and  equity,  was  first  sanctioned  and  established  in  the 
court  of  chancery-  {n),  aird  has  been  subsequently  recognized  and 
adopted  by  a  variety  of  decisions  in  the  courts  of  law.  And 
to  eniille  the  consignor  to  this  right,  an  actual  possession  of 
them  is  not  necessary  to  be  obtained;  a  constructive  possessiou 
will  be  sufficient,  such  as  a  claim  or  the  like  by  his  agent  (o). 

The  light  of  the  vendor  to  stop  goods  in  transitu,  in  case  af 
the  insolvency  of  the  vendee,  is,  in  the  language  of  Lord 
Kenyon,  a  kind  of  equitable  lien  adopted  by  the  law  for  thp 
purposes  of  substantial  justice,  and  docs  not  proceed  on  the 
ground  of  rescinding  the  contract.  Hence,  the  circumstance  of 
having  paid  in  part  for  the  goods  will  not  defeat  the  vendor's 
right  of  stopping  them  iu  transitu ;  for  the  vendor  has  a  right 
to  retake  them,  unless  tl»e  full  price  of  the  goods  has  been  paid; 
and  the  only  operation  of  a  partial  payment,  is  to  dimiuii^ 
the  lieu,  prQ  ianto  ip).  ,^.,-,    . -.-..hi, .  .,  h 

But  notwithstanding  the  consignor  may,  'while  the  goods 
are  in  transitu,  divest  the  property  in  them  which  has  passed 
to  another,  by  putting  them  in  a  course  of  conveyapce,  and  thus 
revest  it  again  in  himself;  yet  by  the  general  law  of  England, 
when  goods  have  been  delivered  into  the  actual  or  construc- 
tive possession  of  the  buyer,  they  cannot  be  reclaimed  by 
the  vendor;  the  property  has  completely  passed  from  him, 
and  vested  in  the  vendee,  against  whom  tli(&  <^qJ^i  liem^dy  is  aa 
action  to  recover  the  price.  ;    )  cH Xm    »:      ;    ; 

The  law  of  England  however  (though  as  between  its  own 
subjects,  the  transfer  of  property  is  considered  to  be  com- 
plete by  sale  and  delivery  alone,  even  without  payment  pr 
^ecurity  for  the  price),  will  lend  its  aid  to  carry  into  effect  the 
more  enlarged  rule  of  equity,  which  exists  in  another  countr^y, 
upon  a  transaction  taking  place  there.  Thus,  where  a  ship 
was  chartered  by  the  consignee,  and  a  deliveiy  was  made  on 
board  the  same  in  Russia,  awl  by  a  law  of  that  country  the 
owner  of  goods,  in  case  of  the  bankruptcy  of  the  vendee, 
may  sue  out  process  to  retake  his  goods,  and  retain  them  till 
payment ;  and  the  owner  hearing  of  the  insolvency  of  the 
vendee,  api)lied  to  the  captain,  on  board  whose  ship  the  goods 
bad  been  delivered,  to  sign  ihe  bills  of  lading  to  their  order, 
which  he  complied  with  ;  it  was  held,  that  this  was  a  substan- 
tial compliance  with  such  law ;  and  that  the  captain,  on  his  ar- 

C»;  a  Vcrn.  zoj.     J  Arte.  >«.    Anibl.  ^99.  Y»;  »E»p.N.P.C.  613. 

{;,)7T.R.440.  •'  ■  '.■ 
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rival  in  England,  was  bound  to  deliver-  the  goods  to  tlie  ofdrr 
of  the  vendors,  and  not  to  the  assignees  ot  the  vendee,  ^\  ho 
bad  become  a  bankrupt  {q). 

We  shall  now  proceed  to  enquire  by  \\honi  and  under  v  hat 
circumstances  this  right  way  be  exercised;  and  for  this  pur- 
pose shall  consider,  1st.  Under  what  cirtinnsiauces  good* 
are  deemed  to  be  in  tramitu.  2dly.  15y  whom  this  right 
may  be  exercised.  3d!y.  When  the  transitus  shall  be  consi- 
dered as  determined.  4thly.  By  what  acts  the  right  «)f  the 
consignor  may  be  defeated  during  the  transit. 

Ist.  then,  Under  what  circumstances  goods  ore  dcented  to 
be  in  transitu. 

As  under  what  circumstances  the  transitus  sliall  be  con- 
sidered as  continuing,  it  is  a  general  rule  that  the  transitus  in 
goods  continues  in  all  ca«^es  until  thtre  has  hi>en  an  actual  de- 
livery to  the  vendee.  .And  therefore,-  goods  Continue  liable  to 
the  vendor's  right  of  stoppage  in  trantitu,  riot  only  while 
they  remain  in  (he  possession  of  the  carrier,  whether  by  land 
or  water,  but  also  in  any  place  connected  \\  ith  the  transmis- 
sion and  delivery  of  them  to  the  consignee  (;). 

So  if  goods  consigned  to  the  vendee  are  delivered  to  a 
'fc'harfinger,  and  he  receives  them  on  the  part  of  the  vendee  to  be 
'  fonvardcd  to  him  accordingly ;  on  the  insolvency  of  the  vendee, 
they  are  subject  to  be  stopped  by  the  consignor  in  the  hands 
*  of  the  whariinger  (s)  ;  and  the  law  is  the  same  in  case  of  de- 
livery to  a  packer  (t) ;  even  though  the  carrier,  whartiuger, 
or  packer,  should  have  been  ap|iointtd  by  the  vendee  (i). 

Before  the  case  of  Inglis  and  Underwood  (w),  a  distinction 
vas  taken  between  goods  imported  in  a  general  ship,  and  u  ship 
chartered  by  the  consignee  for  a  particular  voyage,  as  to  the 
consigtior's  right  to  stop  in  transitu ;  it  being  supposed  that  tlie 
right  of  slopping  in  transitu  did  not  apply  to  the  case  of  goods 
shipped  on  board  a  >e?sel  wholly  chartered  by  the  consiiinee. 
By  the  case,  however,  of  Bohtlingk  t.  Inglis  (u),  and  vhicli  aro^e 
out  of  the  same  transaction,  it  was  held,  that  the  delivery  of  the 
goods  on  board  a  shin,  Avholly  chartered  by  the  consignee, 
does  not,  in  rase  of  the  insolvency  of  the  vendee,  preclude 
the  right  of  the  consignor  to  stop  tlie  goods,  \^hile  in  iron- 
titu,  xm  board  such  &hip^   before  actual  ddi^<  wore 

■      •■   '    '        ••■'     -'4'   ■'     -  •       •    '     ■•'     '    •    ■•'    *..-.■■'  ilif   U.'Ulli'Mfli     . 

(f)  I  Eitfii  Rep.  51$.  ff)  J  Eatt't  Rep.  397.  ft)  t  Bst.tnd  Fal.  457* 
it)  ]  T.  R.  467,  (v)  1  Camp.  N.  P.C.  281,  .  l  T.  R  469.  7  Ibid.  440. 
(*)  »  E«l'»Tlep.   5x5.  («;  3  Eaii'i  Rep.  ^«|.^  '-' 
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tlmn  if  they  had  been  delivered  on  board  a  general  ship  for 
the  same  purpose. 

To  deprive  the  consignor  of  his  right  to  stop  in  transitu 
the  ship  on  board  of  \>hich  a  cargo  is  consigned,  must  have 
completed  her  voyage  before  the  transitns  can  be  completely 
at  an  end  :  and  therefore,  where  a  ship  ^vhich  ought  to  have 
performed  quarantine,  came  into  port  without  doing  so,  and 
the  assignees  of  tlie  consignee,  who  had  received  the  bill  of 
lading,  but  had  become  bankrupt,  went  on  board,  and  took 
possession  of  the  cargo  as  part  of  the  bankrupt's  estate,  but 
the  ship  being  afterwards  ordered  out  of  port  to  perform  qua- 
rantine, an  agent  of  the  consignor,  during  the  performance  of 
quarantine,  claimed  the  goods  on  behalf  of  his  principal; 
it  was  held  that  the  right  of  the  consignor  to  stop  the  goods, 
m  transitu,  existed  when  the  claim  was  made  on  his  be- 
half, because  the  voyage  was  not  at  an  end  till  the  performance 
of  quarantine  (ij). 

When  goods  consigned,  but  the  duties  not  being  payed, 
are  lodged  in  the  king's  stores,  the  consignor  may  stop  them 
in  transitu,  if  he  claims  them  before  lliey  are  actually 
sold  for  the  payment  of  the  duties ;  or  if  sold,  he  is  entitled  to 
the  proceeds  (z). 

2.  When  the  transitus  shall  be  considered  as  determined. 

When  the  transitus  shall  be  considered  as  complete,  an«l 
the  defivery  of  such  a  nature  as  to  divest  the  vendor's  right  of 
stopping  ill  transitu,  \\  ill  appear  from  the  following  cases : 

In  a  case  of  goods  sent  by  a  waggon,  which  on  their  arrival 
jn  London  at  the  inn,  where  the  waggon  usually  put  up, 
w  ere  attached  by  a  process  of  foreign  attachment,  at  the  suit 
of  a  creditor  of  the  vendee,  and  which,  vvhile  remaiiiing  in 
that  situation  at  the  i»ui,  were  claime(l  by  the  assignee  of  the 
vendee,  who  had  become  a  bankrupt  before  thejr  arrival  in 
London,  and  marked  by  the  assignee ;  it  was  held  that  the 
vendor  could  not  afterwards  countermand  the  delivejy ;  for, 
from  the  impracticability  of  removing  the  goods  on  account  of 
the  attachment,  on  their  arrival  at  the  inn,  they  had  attained 
their  ulterior  destination,  and  were  no  longer  in  transitu ; 
and  that  the  assignee,  who  was  clothed  with  the  rights  of  the 
bankrupt,  had,  by  putting  his  mark  Upon  them,  done  what 
was  equivalent  to  taking  actu;;l  possession  (a). 

Where  a  part  of  the  good?  sold  by  an  entire  contract  ha« 
come  to  the  actual  possession,    the  vendor's  right  to  coun- 

p)  I  Esp.  N.  P.  C.  240.  (»)  2  Ibid.  61J.  (4)3  Tf.R;  464. 
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turraand  is  wholly  at  an  end,  and  canuot  be  e:^!;oi£cd  over  the 
residue  which  may  not  Imve  been  delivered  {b\  ^ 

D«  livery  of  goods  on  boai  d  a  slnp  wholly  chartered  by  tlic 
consignee,  will  not,  as  we  have  seen,  divest  the  cousigpor'sriglit 
to  stop  the  goods  while  in  the  hand«  of  the  carrier.  But 
where  a  ship  had  be«'U  liired  by  tlie  consignee  for  a  tern)  of 
years,  who  during  that  lime  had  the  entire  dispobition  and 
contj-oul  over  such  ship,  having  titled,*  victualled,  and  manned 
her,  goods  delivered  on  his  account  on  board,  on  a  mercantile 
adventure,  cannot  be  stopped  in  transitu;  the  consignee  being 
jn  such  case  ihe  owner  of  the  ship  pro  tempore,  and  the  de- 
Jivery  of  the  goods  on  board  thereof  beuig  equivalent  to  a 
delivery  into  the  consignee's  warehouse  (c). 

From  the  cases  of  Mills  v.  Ball,  and  Hunt  v.  Ward(*c),  we 
have  seen  that  where  goods  have  been  delivered  to  a  packer 
or  N\haifmgcr,  to  be  forwarded  to  the  consignee,  and  this 
packer  or  wharfinger  may  be  considered  merely  as  a  middle 
man,  the  iransitus  is  not  at  an  end  by  such  delivery.  But  when 
the  consignee  lu^es  the  warehouse  of  the  wharfinger,  packer,  &,c. 
as  his  own,  and  has  the  goods  sent  ihither  as  the  place  of  their 
ulterior  destination,  the  tnuisitus  will  be  consideried  a9  at  an 
end  when  the  goods  have  arrived  at  such  warehouse ;  and 
consequently  the  right  of  stoppage  in  transitu  has  ceased  (</). 
h  Where  goods  have  so  far  arrived  at  the  end  of  their  journey, 
'^at  they  wait  for  fresh  orders,  from  the  purchaser  to  put  iheni 
again  in  motion ;  as  where  goods  ordered  lor  the  purpose 
of  being  sent  abroad,  liave  come  to  the  bands  of  an  agent 
oJt  the  vendee,  in  whose  hands  they  Mere  to  remain  until  the 
agents  received  orders  as  to  their  ulterior  destination;  the 
Tight  to  slop  in  transitu  is  gone  on  the  arrival  of  the  goods  at 
the  hands  of  such  agent.     Thus,  ^.j    , 

••  Where  A.  and  B.  traders  iu.I^udon,  were  in  tiie  course  of 
ordering  go6ds  of  the  defeiulants,  cotton-manufacturers  at 
Manchester,  to  be  sent  to  M.  and  Co.  at  Hull,  for  the  pur- 
pose of  aftenvards  being  sent  to  the  correspoudents  of  A.  and 
B.  at  Hamburgh  ;  it  was  held,  that  as  between  buyer  and 
nellcr  the  right  of  the  defendants  to  slop  while  in  transitu, 
vunt  at  an  end  when  the  goods  came  to  the  posvession  of  M. 
and  Co.  at  Hull;  for  they  were  fpr  that  purpose  the  appointed 
agents  of  the  vendees,  and  received  orders  from  them  as  to 
the  ulterior  destination  of  the  goods ;  aud  the  goods  after  their 

(i)  i  Hen.  Bl.  504.     i  Boi.  and  Put.  N.  R.  69.        U)  7  T.  R.  441.     i  Ej$t'« 
Rfp.SH-    3  ll«<i.  384.  ^*c)  2  Boi.  Pul.  457.    3  T.  R.  467. 

{J)  3  b*i.  uii  r\A,  469.    3  tbU.  320. 
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arrival  at  Hull,  were  to  receive  a  new  direction  from  the 
vendees  (e). 

3-.ord  Ellenborough  in  giving  judgment  in  this  case,  said, 
(adverting  to  the  cruse  of  Hunter  and  Beale  before  mentioned,) 
I  cannot  but  consider  the  transit  as  having  been  once  com- 
pletely at  an  end  in  the  direct  course  of  the  goods  to  the  vendee, 
i.  e.  when  they  had  arrived  at  the  innkeeper's,  and  were  after- 
wards, under  the  immediate  orders  of  the  vendee,  thence 
actually  launched  again  in  a  course  of  conveyance  from  him, 
in  their  way  to  Boston ;  being  in  a  new  direction  prescribed 
and  communicated  by  himself.  And  if  the  transit  be  once 
at  an  end,  the  delivery  is  complete,  and  the  transitus  for  this 
purpose  cannot  commence  de  novo,  merely  because  the  goods 
are  again  sent  upon  their  travels  towards  a  new  and  ulterior 
destination.  ' 

The  facts  of  the  case  of  Hunter  and  Beale  were  shortly  these: 
A  bale  of  cloth  was  sent  by  Messrs.  Steers,  and  Co.  of  Wake- 
.Jtield  to  the  defendant,  who  was  an  innkeeper,  directed  to  the 
vendees,  (Blanchard  and  Lewis)  to  whom  the  defendant's 
book-keeper  gave  notice,  that  a  bale  of  cloth  had  arrived  for 
.them.  Blanchard  and  Lewis  gave  orders  to  the  defendant's 
book-keeper  to  send  the  bale  down  to  Galley  Quay,  in  order 
to  ship  it  on  board  the  Union,  to  be  carried  to  Boston.  Tlie 
defendant  accordingly  sent  the  bale  to  the  quay ;  but  it  arriving 
too  late  to  be  shipped,  was  sent  back,  and  continued  in  the 
defendant's  custody  ior  the  purpose  of  being  sent  by  another 
ship,  before  which  could  take  place  the  vendees  were  declared 
bankrupts.  It  was  held  by  lord  Mansfield,  that  the  vendor's 
right  of  stoppage  in  transitu. was  not  divested  thereby;  and 
that  to  produce  this  effect,  there  must  be  an  absolute  and 
actual  possession  by  the  vendee  :  a  delivery  to  a  third  person 
to  convey  to  him  not  being  sufficient. 

To  defeat  the  right  of  the  vendor  to  stop  in  transitu,  it  is 
not  necessary  that  tlie  goods  should  be  delivered  at  the  vendee's 
place  of  abode;  it  is  sufficient  if  they  come  into  his  possession, 
and  that  he  has  exercised  any  act  of  ownership  over  them, 
(as  by  tasting  and  sampling  them,  and  paying  warehouse  rent) 
though  at  a  place  short  of  their  original  destination  (J"). 

So,  if  after  goods  are  sold,  they  remain  in  tlie  warehouse  of 
the  vend  r,  and  he  receives  warehouse  rent  'for  them,  this 
amounts  to  such  a  delivery  of  the  goods  to  the  vendee,  so  as 
to  put  an  end  to  the  vendor's  right  to  stop  in  transitu  (g). 

{e)  5  East's  Rep.  175.  (/)  4  E«p.  N.  P.  C.  82.  (g)   I  Camp. 

N.  P.  C.  4J^. 
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And  if  the  goods  have  been  actnally  delivereil  to  thr  crm- 
»iguee,  the  consignor  cannot  reclaim  thein,  tliongh  the  bill 
of  lading  Vias  for  delivery  to  the  consignor,  and  was  unin- 
dorsed, and  uie  bill  of  exchange  drawn  for  the  price  has  been 
dishonouu'd.     Thus, 

The  consignor  of  goods  abroad,  upon  a  receipt  of  orders 
from  a  correspondent  in  England,  ships  goods  on  account  and 
at  tfie  risk  of  the  consignee,  and  takes  bills  of  lathng  from 
the  captain,  makiiig  the  goods  deliverable  lo  the  coni»ignor's 
own  order,  and  transmits  one  of  such  bills  unhidorsed  with 
the  invoice  inclosed  in  a  letter  to  the  consignee,  informing  him, 
that  he  h;id  dra^^n  upon  him  for  the  amf)unt,  which  he 
doubted  not  would  meet  dwt  honor  and  close  the  account,  and 
the  consignor,  by  way  of  precaution,  also  sent  another  bill  of 
lading  indorsed  to  his  own  agent.  Held  that. upon  the  ship- 
ment on  account  and  at  the  risk  of  the  consignee,  the  pro- 
perty in  the  goods  vested  in  bin),  subject  only  to  be  divested 
by  the  consignor's  stopping  them  while  m //fljjs////;  and  thjrt 
upon  the  arrival  of  the  goods,  the  consignee  having  obtained 
possession  of  them  from  the  captain  by  the  production  of  his 
wnindorsed  bill  of  lading,  the  properly  became  absolnte  in 
the  consignee,  however  wrongfully  parted  with  by  the  captain 
without  a  competent  authority  by  the  shipper,  and  however 
answerable  the  captain  might  be  to  the  shipper  on  thnt 
account  (//). 

3.  By  whom  the  right  of  stopping  hi  transitu  may  be.  exer- 
cised, and  under  what  circumstances. 

To  entitle  any  one  to  exercise  this  right,"  he  must  stand  hi 
the  relation  of  vendor  to  the  b^il^rupt  and  therefore  a  mere 
surety  for  the  price  of  the  goods,  is  not  such  a  vendor  quoad 
the  consignee  as  to  exercise  the  right  of  stopping  ///  transitu, 
e^Tu  though  he  nmy  be  entitled  to  a  commission  on  the  amount 
of  the  goods  for  which  he  had  been  security  (/"). 

But  where  a  correspondent  abroad,  in  pursuance  of  ordcfs 
from  a  merchant  in  this  country,  purchases  goods  on  his  onwi 
credit,  and  merely  takes  a  commission  on  the  price,  in  case  of 
the  insolvency  of  the  consignee,  he  is  to  be  considered  as  the 
' .jreudor  for  the  purpose  of  8t<>p)>ing  the  goods  in  transitu,  for 
there  was  no  privity  between  the  original  owner  of  the  goods 
,  and  the  bankrupt  (k).  .     , 

So  also  is  a  person  w  ho  consigns  goods  to  b6  sold  on  the 

joint  account  of  himself  and  the  consignee  (/). 

•-■>'■  ,   : 

(b)  4  East's  Rep.  in.  (0  6  Ibid.  371.  (I)  3  Ibid.  }2. 

f,4^  (  Ibid.  17.  ' 
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Where  goods  are  consigned  in  pursuance  of  an  agreement 
between  the  consignor  and  third  persons,  to  be  applied  in  the 
execution  of  a  certain  trust,  as  to  indemnify  against  accept- 
ances, or  the  like ;  on  the  failure  of  the  consignee  in  trust, 
the  consignor  cannot  countermand  the  delivery,  while  the 
trust  and  object  of  the  consignment  remain  unsatisfied  (m). 

Neither  can  the  consignor  repossess  himself  of  goods  during 
their  transit,  which  have  been  sent  by  order  of  the  consignee, 
on  his  account  dnd  at  his  risk,  and  to  be  paid  for  at  the  ex- 
piration of  a  limited  credit,  or  by  bills  at  a  given  date,  the 
consignee  being  willing  to  accept  the  bills  and  remaining 
solvent  (n). 

But  in  case  of  the  failure  of  the  consignee,  a  payment  by 
bills  for  the  amount  of  the  goods,  and  accepted  before  his 
bankruptcy,  will  not  defeat  the  consignor's  right  of  repossessing 
himself  of  the  goods  during  their  transit,  although  at  the  time 
of  such  repossession  the  bills  were  not  due ;  for  though  such 
bills  may  be  proved  under  the  commission  against  the  con- 
signee, it  will  amount  but  to  a  partial  payment  (o). 

So  where  the  consignor  has  a  right  to  stop  goods  in  transitu, 
such  right  is  not  affected  where  a  part  of  the  price  of  the  goods 
has  been  paid  by  the  consignee ;  for  part  payment  only 
diminishes  the  vendor's  lien,  pro  tanto,  on  die  goods  de- 
tained (p). 

Nor  is  the  right  of  tlie  consignor  to  stop  in  transitu  affected 
by  any  claim  made  upon  the  goods  in  their  transit  by  a  cre- 
ditor of  the  consignee,  as  where  the  goods  had  been  attached 
by  process  of  foreign  attachment  at  the  suit  of  such  creditor; 
for  the  vendor's  right  of  intercepting  the  goods  being  the  elder 
and  preferable  lien,  cannot  be  superseded  by  the  attach- 
ment {q). 

This  right  of  stoppage  in  transitu  ran  only  be  exercised 
where  the  relation  of  vendor  and  vendee  subsists  between  the 
consignor  and  consignee;  it  does  not  belong  to  a  person  who 
has  only  a  lien  upon  the  goods  without  any  property  in  them. 
And  therefore  if  a  person,  who  by  local  custom  has  a  lien  for 
his  general  balance,  or  is  entitled  to  retain  the  particular  goods 
until  his  demand  for  rendering  them  merchantable  is  paid, 
pai'ts  with  the  goods  in  pursuance  of  the  ordeis  of  his  em-r 
ployer,  he  cannot  countermand  the  delivery;  for  his  lien  and 
right  to  retain  the  goods  only  continues  while  they  are  in  his 

(«)   I  Bos.  and  Pul.  563.  (b)  3  East's  Il«p.  584.  (0)  3  Ibid.  93- 

tf)  7  T,  R.  44f^        (i)  I  Camp.  N.  P.  C.  a§3. 
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possession^  and  the  moment  he  parts  with  the  possession,  in  pur- 
suance of  the  order,  and  on  the  account  of  his  employer,  his 
lien  ceases,  and  consequently  the  right  of  stopping  them  in 
tramitu  (r). 

Neither  is  this  right  of  the  consignee  defeated  by  an  usage 
for  caj  riers  to  retain  goods  as  a  security  for  the  general  balance 
of  account  due  to  them  by  the  consignee ;  but  the  consignee 
will  be  entitled  to  reclaim  them  out  of  their  hands,  on  pay- 
incut  of  the  price  of  the  carriage  of  the  particular  goods,  and 
a  tender  of  indemnitication  to  them  (s). 

Nor  will  a  similar  usage,  when  the  carriage  is  to  be  paid  by 
the  consignor,  authorize  the  carrier  to  detain  goods  from  the 
consignee  who  has  paid  the  price  for  them  (/)• 

With'  respect  to  the  legality  of  the  consignee's  redelivery  of 
the  goods  consigned,  in  case  of  bankruptcy,  to  the  consi<;nor, 
the  cases  on  this  point  seem  at  variaiKe.  In  order  to  divest 
the  property  of  goods  in  transitu  out  of  the  consignee,  the 
act  of  repossession  must  be  adverse  on  the  part  of  the  con- 
signor against  the  coiisignee ;  an  amicable  agreement  between 
iliem  will  not  have  that  effect  in  case  of  the  laihire  of  the 
latter.  In  the  case  of  Siffken  and  Wray  (//),  where  a  con- 
signee, after  an  act  of  bankruptcy,  delivered  up  the  bills  of 
lading  to  his  agent,  upon  his  undertaking  to  apply  the  proceeds 
of  the  goods  in  discharge  of  bilbi  of  exchange  drawn  for  the 
price;  and  h?  accordingly  took  possession  of  the  goods  by  the 
consent  of  the  vendee,  who  had  become  a  bankrupt;  it  was 
held  that  he  could  not  retain  them  against  the  assignees  of  the 
bankrupt,  although  the  original  consignor  approved  of  the  ar- 
rangement, there  being  no  adverse  stopping  in  transitu..  But 
in  ihe  case  of  Mills  v.  Ball  (x),  where  the  consignee  of  goods 
being  insolvent,  and  having  committed  an  act  of  bankruptcy, 
informed  the  consignor  of  his  circumstances,  and  refused  to 
receive  the  goods;  in  consequence  of  which  the  consignor 
repossessed  himself  of  the  goods  whilst  in  transitu ;  it  was 
held,  that  such  repossession  was  valid,  and  that  the  information 
given  by  the  consignee  was  not  an  undue,  preference  given  by 
the  bankrupt  to  the  consignor  over  the  rest  of  the  creditors. 

The  distinction  between  these  cases,  Mr.  Ross  observes,  in 
his  Law  of  Vendors  and  Purchasers,  p.  214,  is  very  tine  spuu- 
"  In  Siffken  v.  Wray,  the  poysessioii  of  the  consignor  was 
obtained  /;//  t/ie  act  af  the  bankrupt,  who  delivered  up  the 
bill  of  lading,  without  which  (for  the  ageut  bad  uo  diq>licate) 

Cr;  3E4Jt*»Rep.  4.  (i)  i^o*.iT\iT}i\,^i.  (*/;  a  Ikid.  N.  K.  64.. 

(«)  6  Ease's  Rep.  37.  (m)  x  Boi.  and  Pul.  457. 
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^e  goods  could  not  have  been  stopped ;  whereas,  in  the  last 
case  the  stoppage  was  only  effected  through  the  means  of  th£ 
bankrupt,  as  by  his  giving  notice."  It  is  remarkable,  that  in 
the  .case  of  Mills  v.  Ball,  Mr.  Justice  Rooke  said,  "  In  what 
manner  the  information  was  obtained  can  make  no  dif- 
ference." 

Whej-e  the  vendors  hold  possession  of  goods  upon  a  claim 
of  right  to  stop  them  in  transitu,  though  in  point  of  fact  at 
the  time  of  the  seizure  the  transitus  was  at  an  end,  it  is  com- 
petent to  the  vendee,  though  insolvent,  but  who  had  not  at  the 
time  committed  an  act  of  bankruptcy,  to  give  up  such  goods, 
provided  the  delivery  is  bo7Ut  Jide,  and  not  from  any  motive 
of  voluntary  and  undue  preference;  and  the  fairness  of  the 
transaction  may  be  evidenced  by  the  vendees  having  called  a 
meeting  of  their  creditors,  by  whose  advice  they  were  encou- 
raged to  deliver  up  the  goods ;  for  until  an  act  of  bankruptcy, 
the  jits  disponendi  over  goods  reyiains  by  law  with  the  trader, 
unless  in  contemplation  of  bankruptcy  he  exercise  it  by  way 
of  a  voluntary  and  fraudulent  preference  of  a  particular  cre- 
ditor (j/) . 

Lastly,  we  have  to  consider,  by  what  acts  the  right  of  the 
consignor  may  be  defeated  during  the  transit. 

In  the  consideration  of  this  division  of  our  subject  we  shall 
have  to  enquire  how  far  the  negotiation  of  the  bill  of  lading 
may  tend  to  defeat  the  right  of  stopping  in  transitu.  And  for 
this  purpose  we  shall  first  advert  to  the  different  forms  in  com- 
mon use. 

Sometimes  a  bill  of  lading  is  made  for  delivery  to  the  con- 
signor by  name,  or  assigns ;  sometimes  to  order,  or  assigns,  not 
naming  any  person ;  and  at  other  times,  to  the  consignee  by 
name,  or  assigns.  In  the  two  first  cases,  the  consignor  either 
transmits  it  without  any  indorsement,  or  indorses  his  own  name 
generally  upon  it,  without  mentioning  any  other  person;  or 
indorses  it  specially  for  delivery  to  a  person  named  by  the  in- 
dorsement (z). 

The  mere  possession  of  a  bill  of  lading,  made  for  delivery 
to  the  consignor,  and  not  indorsed  by  him,  will  not  authorize 
the  holder  to  dispose  of  the  goods.  But  on  the  otiier  hand, 
if  the  bill  of  lading  be  originally  made  for  delivery  to  the 
consignee,  or  being  made  for  delivery  to  the  consignor  or 
assigns,  or  to  order  or  assigns,  be  indorsed  by  the  consignor, 
either  to  a  third  person  by  name,  or  generally  witliout  de- 

Cjf)  5  East's  Rep.<  175.  (*)  Aibott  on  Merchant  SUipping,  365. 
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signaling  any  person,  the  consignee  named  in  the  bill  of  lading, 
and  holding  it  indorsed  in  blank,  has  authority  to  tranisier  his 
property  in  the  goods  {o). 

In  commercial  transactions  it  is  usual  for  the  consignee, 
having  received  the  bill  of  lading,  to  sell  the  goods,  or  to  raise 
money  upon  them,  before  their  arrival,  and  indorse  and  deliver 
over  the  bills  of  lading  to  the  vendee;  by  which  endorsement 
and  delivery  the  projuirty  in  the  goods  is  trausferrcd  to  buch 
other  person  (Jb). 

This  practice  of  assigning  bills  of  lading  by  the  consignee 
to  a  third  person,  who  may  be  totally  ignorant  of  the  nature- 
and  terms  of  the  consigtuneut,  and  may  not  know  that  the 
consignee  is  not  aljsolutely  entitled  to  receive  and  dispose  of 
the  goods,  has  given  rise  to  a  very  im]>ortant  question  of  law, 
as  to  the  right  of  the  consignoi'  to  countermand  the  delivery 
as  between  him  and  the  person  to  whom  the  assignment  was 
made,  without  any  fraud  or  collusion  (c). 

The  earliest  mention  of  this  subject  in  our  law  books  (as  is 
observed  by  Mr.  Abbott)  is  in  the  case  of  Evans  r.  Mar- 
lett(<f),  \n  which  Holt,  C.  J.,  said,  "  the  consignee  of  a  bill 
6f  lading  has  such  a  property  that  he  may  assign  it  over." 
But  in  this  case,  as  well  as  in  the  subsequent  ones  {(),  the 
question  upon  the  effect  of  such  an  assignment  not  being  pro- 
perly before  the  court,  there  appears  no  direct  evidence  of  the 
legality  of  the  transfer  until  the  casfe  of  Lickborrow  and  ano- 
ther V.  Mason  and  others,  reported  in  2  T.  R.  6"3.  In  that 
case  it  was  decided,  that  a  bill  of  lading  is  a  negotiable  and 
transferable  instrument,  by  the  consignee's  endorsing  his  name 
on  it,  and  delivering  or  transmitting  the  same  to  the  person  to 
\vho?>i  it  is  endorsed ;  and  that  by  an  assignment  made  by  the 
consignee,  for  a  valuable  consideration,  where  the  transaction 
V  as  bona  fide,  and  the  assignee  has  no  notice  that  the  goods 
are  not  paid  for,  the  property  is  absolutely  transferred  to  the 
assignee,  and  that  the  consignor  is  by  sucii  ussii^ument  deprived 
of  the  right  to  stop  /"«  Iratisitn,  which  as  against  the  original 
consignee  he  migiit  have  exercised. 

So  the  mere  circumstance  of  the  indorsee's  knowledge  at 
the  time  the  bill  of  lading  was  indorsed  and  delivered  to  him, 
that  the  consignor  had  not  received  payment  in  money  for  his 
^oods,  but  had  taken  the  consignee's  acceptances,  payable  at  a 

(«)  Abbott  on  Merchant  Shipfinp,  366.  (A)  Vide  j  T.  R.  6S$,  and 

1  boi.  and  Pal.  563.         {()  Abb«t(  on  Merchant  Skipping,  367.  {i]  1  \A. 

Raym.  271.  (<)  Abbou,  368.     4  Burr.  1046.     i  Bl.  Rep.  6xS.     1  T.  R. 
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future  day  not  then  arrived,  is  not  sufficient  to  invalidate  the 
title  of  the  endorsee,  if  the  transaction  was  bond  /id&,  and 
the  assignment  made  for  a  valuable  consideration  (J). 

The  legal  title,  however,  of  the  indorsee  of  a  bill  of  lading 
may  be  defeated  on  the  ground  of  fraud  as  between  him  and 
the*  consignor,  who  in  such  case  may  repossess  himself  of  the 
goods  (g). 

To  enable  a  consignee  to  assign  a  bill  of  lading,  an  endorse- 
ment and  delivery  must  have  been  made  to  him.  There  may, 
however,  exist  special  circumstances  which  may  be  tantamount 
to  an  endorsement  and  delivery,  which  may  enable  the  con- 
signee to  do  this.  As  where  the  consignors  sent  a  bill  of 
lading  not  endorsed  to  their  factors,  but  having  the  names  of 
the  factors  on  the  back,  and  being  applied  to  by  them  for  an 
endorsement,  answered  by  letter,  that  if  the  bill  of  lading  was 
not  endorsed,  it  was  a  mistake,  and  they  would  send  an  en- 
dorsement :  held  that  a  letter  of  this  kind  was  a  sufficient 
transfer  of  property,  and  amounted  to  an  endorsement,  so  as 
to  enable  the  factors  to  transfer  the  property  in  the  goods  (h). 

But  if  there  be  no  such  facts,  and  the  bill  of  lading  be  for 
delivery  to  order  or  assigns,  and  transmitted  unendorsed,  the 
consignee  cannot,  by  a  transfer  of  the  property  in  the  goods 
to  a  third  person,  although  such  assignment  be  for  a  valuat>le 
consideration  and  without  fraud,  divest  the  right  of  the  con- 
signor to  stop  the  goods  in  transitu  (/). 


SECTION   VI. 

Of  Payment. 

\\  HERE  no  time  of  payment  is  specified  in  ll>e  contract  of 
sale,  the  money  is  demandable  immediately  upon  the  delivery 
of  the  goods  {k) .  But  where  the  term  of  credit  is  specified, 
as  where  acceptances  are  given  by  the  vendee  for  the  value  of 
the  goods,  or  where  a  period  is  fixed  for  the  payment,  without 
the  vendee  being  required  to  give  any  negotiable  security  ia 
the  mean  time,  the  contract  being  executory  on  the  part  of  the 
veadee  till  the  time  of  such  acceptances  becoming  due,  or  till 
the  expiration  of  such  period  of  credit,  tl>e  vendor  cannot 
maintain  an  action  for  the  value  of  his  goods  in  the  interim; 

(/)  9  East's  Rep.  506.         (^)  4  Bur.  2046.     z'l'.R,  §74.  (/&)  Peake's 

K.  P.  C.  1S9.  ((■)  AbbQtt  on  Mershant  shippias,  377.  (*)  i  Salk.  iig» 
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thoiiith  vliere  by  the  terms  of  the  sale  tlie  vendee  is  to  givehii* 
acceptanct:  for  the  vaUie  of  tlje  goods  at  any  given  time,  and 
on»its  or  retusos  so  to  do,  the  vendor  may  sue  for  the  breach 
of  contract  of  non-acceptance.  Thus,  where  goods  were  sold 
upon  a  contract  that  the  vendee  was  to  pay  for  them  in  three 
months  by  a  bill  at  two  months,  it  was  held,  that  the  contract 
was  for  a  credit  of  five  monlhsj  and  tlicrefore  that  assumpsit 
for  goods  sold  and  delivered  could  not  be  brought  at  the  end 
of  three  months  tijjon  the  neglect  of  t!ie  vendee  to  give  h\s 
bill  at  two  months;  the  remedy  being  by  a  special  action  on 
the  case  for  damages  for  the  breach  of  contract  in  not  giving 
such  bill  (/). 

But  where  the  goods  had  been  sold  at  two  months'  credit, 
to  be  paid  for  by  a  bill  at  twelve  months,  and  more  tha!» 
foujleen  mcnilhs  had  expired  between  the  delivery  of  the 
goods  and  the  commencement  of  tlie  action,  an  action  for 
goods  sold  and  delivered  is  maintainable  (w). 

lUit  though  where  credit  has  been  given  at  the  time  of  the 
sale  of  goods,  no  action  lies  till  the  expiration  of  the  time 
given,  yet  if  the  credit  given  was  a  voluntary  act  of  the  vendor, 
subsequent  to,  and  making  part  of,  the  original  contract,  or  that 
die  purchase  was  not  bona  fide  on  the  part  of  the  vendee,  it 
may  at  any  lime  be  revoked  (//),  unless  in  such  case  the  vendor 
takes  a  bill  or  note  payable  at  a  future  day ;  and  then  he  can- 
not commence  an  actioh  for  the  original  debt  until  the  time 
the  bill  or  note  has  to  ruuj  if  the  bill  or  note  is  a  valid  se- 
curity (o). 

In  some  branchee  of  trade,  custom  has  fixed  one  universal 
standard  as  to  the  period  of  credit  upon  sales  of  goods; 
and  upon  sales  in  the  ustial  course  of  such  trades,  where  no 
specific  stipulation  is  made  in  the  contract,  this  customary 
Credit  is  as  much  a  (vart  of  the  contract  as  if  expressly  agreed 
upon,  the  law  imi>lying  that  all  persons  deal  according  to  the 
general  u«igo,  unless  llie  contrary  appears. 

\Vher«;  by  the  terms  of  the  contract  part  of  the  money  is 
paid  in  hautl,  and  a  security  for  the  remainder  is  taken  at  a 
future  day,  but  wlii<;h  security  is  given  on  a  \\rong  stamp,  the 
vehdor  cannot  smi  till  lUc  period  oj"  pavnicnt  to  be  given  by 
the  security  arrives  (^>). 

So  N\here  the  vendor  dgrdes  to  deliver  certain  goods  at  ii 
qertuin  price  within  a  limited  time,  iic  cannot  demand  payment 

,  (/)  4  Ei«t's  Ppp.  147.     3  Bm.  and  P>i1.  jSz.  (m)  i  Bo«.  and  Pul.  N.  R. 

Jjo.  (»)  Ibid   >jo.  (a)  Ibid.  J.  (f)  I  hip.  N.  P.  C.  317- 
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till  the  whole  of  the  goods  are  delivered ;  for  the  contract  is 
entire,  und  cannot  be  spht,  and  tlierefore  no  action  lies  until 
ihe  whole  quantity  is  delivered,  or  until  the  time  for  delivering 
the  whole  has  arrived  {q). 

The  permission  of  the  vendor  for  the  purchaser  to  carry 
away  part  of  the  goods  without  payment  is  no  waiver  of  the 
vendor's  right  to  be  paid  for  goods  on  delivery;  such  permis- 
sion is  only  a  dispensation  pro  tanto,  and  the  vendor  is  entitled 
at  any  time  to  stand  on  his  right  to  be  paid  according  to  the 
contract  (r). 

Whether  interest  ought  to  be  allowed  upon  a  demand  for 
goods  sold  and  delivered,  some  contrariety  of  opinion  has  sub- 
sisted. The  law  respecting  this  matter  may,  however,  be  col- 
lected from  what  fell  from  Lord  EUenborough  in  the  case  of 
De  Haviland  v.  Bowerbank  (s).  His  lordship  laid  it  down  as 
a  general  rule, "  that  interest  ought  to  be  allowed  only  in  case* 
where  there  is  a  contract  for  the  payment  of  money  on  a  cer- 
tain dny,  as  on  bills  of  exchange,  promissory  notes,  &c.  or 
where  there  lias  been  an  express  promise  to  pay  interest ;  or 
where,  from  the  course  of  dealing  between  the  parties,  it  may 
be  inferred,  tX^^aX  this  was  their  intention ;  or  where  it  can  be 
proved  that  the  money  has  been  used,  and  interest  has  been 
actually  made.  In  the  case  of  Gordon  v.  Swan  {t),  his  lord- 
ship observed,  tiiat  what  he  said  as  to  payment  to  be  made  on 
a  certain  day  must  be  understood  to  refer  to  written  contract* 
only,  .such  as  bills  of  exchange,  promissory  notes,  &c. 

By  the  abovementioned  case  of  Gordon  and  Swan  it  ap- 
pears, that  interest  is  not  allowable  on  a  demand  for  goods 
eold  and  delivered,  unless  a  bill  of  exchange  had  been  agreed 
to  be  given  for  the  paymetit  of  the  goods,  and  then  the  vendor 
will  be  entitled  to  interest  for  the  price  of  his  goods  from  the 
time  the  bill  would  have  become  due  (m). 

So  where,  from  tlie  usage  of  a  particular  trade,  the  intention 
of  the  parties  that  a  book  debt  shall  bear  interest  can  be  col- 
-Jected,  interest  will  be  allowed  (x), 

(?)  zBo».  and  Pill.  N.R.-6r.  (r)  i  Camp.N.P.  C  427.  i^)  "^"^'^i- S^- 
(<)  ^?  East's  iU-p.  4.1^.  ^u)  i3ll3id.  v^8.  («•)  Dou^  376. 
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SECTION    Vlt. 

Of  the  Avoidance  or  Alteration  of  t  Contract. 

A  CONTRACT  of  sale  tdnnot  be  rescinded  but  by  the  miitiKil 
consent  of  the  contracting  parties,  or  by  the  original  terms  of 
the  contract:  it  is  not  in  the  power  of  one  alone  to  do  it,  un- 
less both  parlies  can  be  put  in  statu  quo  as  before  the  con- 
4fact  (  y). 

And  if  one  of  the  contracting  parties  assents  to  the  contract 
being  rescinded,  if  the  other  party  does  any  act  which  showf 
his  affirnidnce  of  the  contract,  the  contract  >vill  be  deemed 
complete.  Tlius,  where  the  vendee  of  goods,  being  appre- 
hensive of  his  insolvency,  sent  word  to  the  vendor  to  take  back 
his  goods,  but  the  vendor  instituted  an  attachment  to  attach 
the  goods  in  the  hands  of  a  packer  as  the  property  of  the 
vendee,  it  was  considered  as  an  election  by  the  vendor  not  to 
rescind  the  contract ;  and  the  vendee  having  since  become  a 
bankrupt,  it  \\as  held  that  the  vendor  could  not  recover  the 
goods  from  the  packer  in  trover. 

But  though  the  renunciation  of  the  contract  by  the  vendee 
will  not  have  the  eflect  of  revesting  the  property  in  the  vendor, 
if  he  has  done  any  act  by  which  he  shows  that  he  considered 
the  goods  as  the  property  of  the  vendee,  yet  it  has  been  de- 
cided, that  if  goods  are  bought  by  an  agent  for  the  vendee, 
and  delivered  by  hitn  to  the  vendor's  packer,  in  whose  hands 
they  are  attached  by  the  vendee's  creditoi-s,  the  j)roperty  re- 
vests in  ihe  vendor  so  as  to  avoid  the  attachment  by  the  vendee'f 
having  countennanded  the  purchase  by  letter  to  his  agent,  dated 
before  such  delivery,  thougli  not  received  till  afterwards,  the 
vendor  assenting  to  take  back  tlie  goods  (r). 

So  where  the  goods  were  sent  by  the  vendee  to  a  third  per- 
son, and  accepted  by  him  to  tlic  use  of  the  vendor  before  the 
bankruptcy,  although  notice  was  not  sent  to  the  vendor,  of 
euch  a  deliver}'  to  liis  use  till  after  the  bankruptcy,  it  was  held 
a  sufficient  countermand  and  relinquishment  by  the  vendee,  so 
as  to  revest  ilie  properly  in  the  vendor  (a). 

Upon  a  bargain  for  the  sale  of  goods,  if  the  vendee  doee 
not  come  and  pay  for  them,  aud  take  them  away  in  a  reason^ 

(j)  s  T.  R.  402.       1  Ibid.  13J.      5  Eau'4  Rej.  4^9.      ^^»)  5  T.  R.  »ii. 
(«)  1  Su.  165. 
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able  time  after  request,  the  vendor  may  elect  to  consider  the 
contract  as  rescinded,  and  resell  the  goods  {b). 

So  where  some  act  is  to  be  done  by  each  party  under  a 
special  agreement,  and  the  vendor  by  his  neglect  prevents  the 
vendee  from  carrying  the  contract  into  execution,  the  vendee 
may  rescind  the  contract.  Thus,  where  the  defcndi.nt  agreed, 
on  the  6th  of  June,  1791>  to  sell  to  the  plaintiff  all  his  cord 
wood  then  growing  at  11*'.  6d.  per  cord,  ready  cut,  which  was 
to  be  paid  for  by  the  plaintiff  in  March,  1792,  and  cut,  corded, 
and  cleared  off  the  premises  by  the  defendant  by  Michaelmas 
following.  It  also  appeared  that  the  custom  was  for  the  seller 
to  cut  off'  the  boughs  and  trunks,  and  cord  the  wood,  and  for 
the  buyer  to  record  it,  after  which  it  became  his  property. 
The  defendant  cut  sixty  cords,  ten  of  which  he  corded,  and 
the  plaintiffs  recorded  half  a  cord,  and  measured  the  rest. 
On  the  8th  of  March,  1792,  the  plaintiff  paid  the  defendant 
twenty  guineas ;  but  the  defendant  neglecting  to  cord  the  rest 
of  the  wood,  the  plaintiffs  brought  this  action  to  recover  back 
the  twenty  guineas,  as  having  been  paid  on  a  contract  that 
had  failed ;  and  it  was  held  that  they  were  entitled  to  recof 
ver  (c). 

A  contract  for  the  sale  of  goods  may  also  be  avoided  by  tha 
statute  of  limitations,  21  Jac.  1,  c.  26,  or  the  time  limited  by 
act  of  parliament,  beyond  which  no  plaintiff  can  lay  his  cause 
of  action.  The  use  of  this  statute  was  to  prevent  the  setting 
up  of  stale  claims,  when  perhaps  all  vouchers  and  documents 
relating  to  the  transaction  were  either  lost  or  destroyed ;.  or, 
as  Sir  William  Blackstone  says,  for  preserving  the  peace  of 
the  kingdom,  and  to  prevent  those  innumerable  perjuries 
whicli  might  ensue,  if  a  man  were  allowed  to  bring  an  action 
for  an  injury  committed  at  any  distance  of  time. 

By  the  statute  of  21  Jac.  1,  c.  16,  $..  3,  it  is  enacted,  "  that 
all  actions  of  account  and  upon  the  case,  other  than  such  ac- 
counts as  concern  the  trade  of  merchandize  between  merchant 
and  merchant  *,  their  factors  and  servants,  shall  be  commenced 
and  sued  withui  the  time  and  limitation  hereafter  expressed, 
viz.  the  said  actions  upon  the  case,  and  the  said  actions  for 
account,  8cc.  within  six  years  next  after  the  cause  of  such  ac- 
tions or  suits,  and  not  after." 

It  has  been  a  subject  of '•much  controversy,  whether  the  ex- 
ception relative  to  merchants'  accounts  extends  to  all  actions 

(h)  1  Salk.  113.  (c)   7T.  R.iSi.     - 

*  The  exception  in  this  statute  as  to  merchants'  accounce  is  not  wafincd  merely 
to,  persons  of  that  description.     Peake,  N.  f.C.  120. 

and 
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and  accounts  relating  to  merchants  and  merchandize,  or  to 
actions  of  account  open  and  current  only ;  the  words  of  the 
statute  heing,  **  all  actions  of  account  and  upon  the  case,  other 
than  such  actions  as  concern  the  trade  of  merchants;"  so  that 
by  the  words  "  other  than  such  actions/'  not  being  actions  of  ac- 
count, it  has  been  insisted,  that  all  actions  concerning  merchants 
are  excepted.  But  it  is  now  settled,  that  accounts  open  and  cur- 
rent only  are  within  the  statute ;  that  therefore^  if  an  account  be 
stated  and  settled  between  merchant  and  merchant,  and  a  sum 
certain  be  agreed  to  be  due  to  one  of  them,  if  in  such  case  he 
to  w horn  the  money  is  due  does  not  bring  his  action  within  the 
limited  tiuie,  he  is  barred  by  the  statute  {d) ;  but  if  it  be  only 
adjusted,  and  a  following  account  is  added,  in  such  case  the 
plaintilT  shall  not  he  barred  by  the  ^tatute,  because  it  is  a  run- 
ning account  (e),  It  is  a  pretty  difficult  construction,  said 
Lord  Hardwicke,  in  the  case  of  VVelford  v  Liddel  {f),  how 
to  apply  the  exception  in  the  statute  relating  to  merchants* 
accounts.  It  is  not,  that  the  defendant  may  not  plead  the 
statute  in  all  cases  xshjcre  the  account  is  closed  and  concluded 
between  the  parties,  and  the  dealing  and  transaction  over.  \% 
vas  not  the  meanii  g  to  hinder  that ;  but  it  was  to  prevent  dividing 
the  account  between  merchants  where  it  was  a  running  account, 
vhen  perhaps  jsart  might  have  been  long  before  the  time  of 
the  statute,  and  the  account  never  settled,  and  perhaps  there 
tntght  have  been  dealings  and  transactions  xcitliin  the  time  of 
the  statute. 

So  if  there  be  a  mutual  account  of  any  sort  between  the 
j)laiutitl  aud  defendant  for  any  item  of  which  credit  has  been 
given  within  six  years,  that  is  evidence  of  an  acknowledgment 
of  there  being  such  an  open  account  between  tlie  parties,  and 
0  promise  to  pay  the  balance,  as  to  lake  the  case  out  of  the 
statute  (jif). 

So  wl»ere  there  is  a  mutual  misettlcd  account  and  reciprocal 
ilemand?,  the  statute  of  limitations  does  not  attach  (//). 

But  where  all  the  items  are  on  one  side,  as  in  an  account 
betweerj  a  tradesman  and  his  customer,  the  last  item  which 
happens  to  be  within  sit' years  shall  not  draw  after  it  those 
vliiih  are  of  a  larger  standing,  but  tlic  statute  will  bar  those 
iieyund  six  years  (;"). 

To  t'le  plea  of  the  statute  of  limitations  the  courts  have 
ihown  «urh  discountenance  that  it  has  been  held,  that  the  statute 

4 

'  ^3  :><]   i%4,  and  the  c»ri  cited  ia  note  6.  (tf)  •  Mod.  Jti. 

ij      a     r.  icit.  (f)6T.  R189.  ^A)  Pe»k',  N.  P.  C.  i»a 

Kh;.  .>(.  If.  44|.  (<}  Uul,  N.  F.  149,  ut  lufn.    (  T.  K.  iSy. 
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docs  not  extinguish  the  plaintiff's  right  of  action,  but  $i|s- 
pends  the  remedy  only,  and  that  this  suspension  is  capable  of 
being  removed  by  a  subsequent  pronjise  on  the  part  of  the 
defendant  within  the  Hmited  time.  In  Hyleingu.  Hastings  (A), 
Lord  Holt  said,  "  Doubtless  an  express  promise  will  revive  thp 
debt,  though  it  were  twenty  years  after."  And  not  only  an  express 
promise,  but  any  acknowledgment  of  the  existence  of  the  debt, 
however  slight,  w ill  take  it  out  of  the  statute,  and  the  limitation 
will  run  from  that  time.  Thus,  "  Prove  your  debt,  and  I  will  , 
pay  you(/);  1  am  ready  to  account,  but  nothing  is  due;"  "  I 
do  not  consider  myself  as  owing  Mr.  B.  a  farthing,  it  being 
more  than  six  years  since  I  contracted ;"  "  1  have  had  the  w  heat 
I  acknowledge,  and  have  paid  for  some  of  it,  and  26 1  /.  re- 
main due"  {m) :  and  nmch  slighter  acknowledgments  than  these 
WiVi  take  a  debt  out  of  the  statute  {n). 

The  statute  makes  an  exception  for  all  persons  who  shall  b^ 
mider  age,  feme-coverts,  nun  compos  mentis,  in  prison,  of 
abroad,  when  the  cause  of  action  accrues,  and  the  limitations 
of  the  statute  shall  only  commence  from  the  time  when  their 
respective  impediments  or  disabilities  are  removed,  sec  7.  Bnt 
if  one  only  of  a  number  of  partners  lives  abroad,  they  mus^ 
biing  then*  action  within  six  years  after  the  cause  of  it  ac- 
crued (o). 

A  contract  may  also  be  avoided  on  the  ground  of  fraud ; 
for  eitlier  suppreasio  veri  or  suggestio  fnki  is  a  good  reason  to 
set  aside  any  contract  {p).  And  therefore  where  a  party  has 
been  guilty  of  any  fraud  in  his  dealings  or  accounts  the  courts 
of  law  and  equity  have  determined,  that  he  shall  only  protect 
himself  by  the  statute  of  limitatipns  from  the  time  his  fraud 
is  discovered  {q). 

It  seems  proper  to  speak  in  this  place  of  contracts  for  th^ 
£ale  of  goods  entered  into  by  a  debtor  with  intent  to  defraud 
his  creditors. 

All  contracts  entered  into  for  the  sale  or  assignment  of 
goods,  where  the  vendor  is  suffered  to  remain  in  the  possession 
of  them,  are,  by  the  statute  13  J^liz.  c.  .5,  void  as  against 
creditors.  The  words  of  the  statute  are,  "  It  is  declared^  or- 
dained, and  enacted,  that  all  and  every  feoffment,  gift,  grant, 
alienation,  bargain,  and  conveyance  of  lands,  tenements,  here- 
ditaments, goods  and  chattels,  or  any  of  them,  or  of  any  lease,  &,c. 
•that  then  was,  or  at  ariy  time  thereafter  should  be  had  or  made, 

(A)  Ld.  Raym.  389,  (/)   i  Salk.  29.  {m)  4  East's  Rep.  599. 

{n)  Cowp.  548.         (»;  4T,  R.  516.         ^)   ir.Wja5.24O.         (?)   3P.  Wmi, 
143.     Doug.  630. 
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to  or  for  any  intent  or  purpose  before  declared  and  expressed, 
should  be  from  henceforth  deemed  and  taken  (onlv  as  against 
that  person  or  persons,  his  or  their  heirs,  successors,  executors, 
administrators,  and  assigns,  and  every  of  them,  whose  actions, 
suits,  debts,  accounts,  damages,  penalties,  forfeitures,  litriots, 
mortuaries,  and  reliefs,  by  such  guileful  covenants  and  fraudu- 
lent devices  and  practices  aforesaid,  were,  or  should  or  might 
be  in  any  wise  disturbed,  hindered,  delayed,  or  defrauded,)  to 
be  clearly  and  utterly  void,  frustrate,  and  of  no  eftect ;  any 
pretence,  colour,  feigned  consideration,  expressing  of  use,  or 
any  other  matter  or  thiqg  to  the  contrary  notwithstanding." 

In  the  construction  of  this  statute  it  has  been  uniformly 
held,  that  all  transfers  or  assignmejits  of  property  by  way  of 
bill  of  sale  will  be  fraudulent,  and  consequently  void,  as  against 
creditc»rs,  unless  absolute  possession  *  accompanies  and  fol- 
lows the  deed  (r);  and  the  case  will  not  be  varied  if  the  cre- 
ditor has  suffered  his  debtor  to  continue  in  possession  of  the 
goods,  although  he  had  conditioned  that  the  profits  of  the 
trade  should  be  accounted  for  to  trustees  from  the  date  of 
the  assignment  (s),  or  that  he  had  reserved  to  himself  the  liberty 
of  taking  possession  of  them  within  a  stipulated  time  {t)\  or 
that  he  had  possessed  himself  of  them,  if  he  sufleis  the  debtor 
to  exercise  any  act  of  ownership  over  them  (//).  So  a  hill 
of  sale  to  a  particular  creditor  of  all  the  effects  of  a  trader, 
in  trust  to  satisfy  his  debt,  and  pay  over  the  surplus  (if  any)  to 
the  trader,  is  of  no  effect  as  a  conveyance,  though  followed  by 
an  immediate  change  of  property  (x). 

But  the  not  taking  possession  at  tlie  time  of  the  con- 
veyance, though  it  is  in  some  measure  -indicative  of  fraud, 
is  not  conclusively  so.  For  if  a  bill  of  sale  be  made,  to  takts 
effect  at  some  future  time,  or  upon  condition,  or  if  be 
made  under  the  authority  of  a  court  of  equity,  or  by  the 
sheriff  under  an  execution  for  a  just  debt,  and  so  expressed 
therein,  (he  sale  will  not  be  rendered  void  by  the  vendor's 
continuing  in  possession  till  Uie  condition  be  performed  (y)^ 

*  When  goods  are  either  !>old  or  nortgaged  they  ought  tobc  delivered  speci* 
ficalijr,  or  the  key  of  the  warehouse  where  they  are,  &c.  with  the  pMscttioa 
thereof  The  delivery  of  the  muniments,  boolct,  and  writing*  relating  to  cases 
in  action  is  tantamount  to  a  specific  delivery.  If  a  bond  be  astigced,  thr  bond 
mutt  be  delivered,  and  notice  mu«t  be  given  to  the  debtor;  but  in  an  aHignment 
,of  bp^k  ;l«b^  ooticp  alone  |>  sufficient,  because  there  cun  be  no  delivery,  i  Vc;, 
J4S.     I  Atk.  165.     i  Will.  x6o. 

(r)3po.  806.     C«wp.  484.  ^j)  2  T.  U.  S94,  p.  (0  ll)id.  587. 

(•)  I  £sp.  N.  1*.  C.  aoj.  (jr)  j  Kan's  Rep.  1J7.  (jr).  Cowp.  43^ 

jT.  R.  618,    2  Boj.  and  Pul.  59.    3T.U.  6iO.  a.     . 
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So  a  bill  of  sale  of  goods  made  for  a  valuable  considera- 
tion, though  unaccompanied  with  possession,  is  valid  as  against 
creditors  (as  well  as  against  the  vendor  himself),  if  given  with 
their  knowledge  and  assent  (z). 

The  discussion  of  this  point  seems  to  superinduce  the 
mention  of  the  eftect  of  a  judgment  upon  a  contract  previously 
entered  into  for  the  sale  of  goods. 

It  is  a  general  rule,  that  where  a  man  has  an  absolute 
property  in  goods  and  chattels,  he  has  also  an  absolute  and 
indefeasible  right  of  disposing  of  them,  as  he  may  think 
proper.  In  cases,  however,  where  a  judgment  has  been  ob- 
tained for  any  debt  or  damages,  all  contracts  entered  into  for 
the  sale  or  purchase  of  goods,  though  boTid  jide  and  for  a 
valuable  consideration,  are  by  the  statute  29  Car.  2,  c,  3, 
s.  \Qy  mill  and  void  from  the  delivery  of  the  writ  to  the 
sheriff,  and  the  person  obtahting  such  judgment  has  a  lien 
upon  the  property  of  him  against  whom  it  is  given,  so  as  to 
bind  his  property,  and  defeat  any  intermediate  disposition  of 
it  between  the  delivery  of  the  wiit  and  the  execution  of  the 
Judgment. 

A  bona  Jide  sale  of  goods  in  market  overt,  to  an  innocent 
vendee,  without  notice  of  the  execution,  is  not,  however,  sul^- 
Ject  to  the  lien  of  a  third  person  under  the  judgment  {a). 


CHAP,  VII. 

Of  Promises. 

A  PROMISE  is  in  the  nature  of  a  verbal  covenant,  and 
wants  nothing  but  the  solemnity  of  writing  and  sealing  to 
make  it  absolutely  the  same.  If,  therefore,  it  be  to  do  an/ 
implicit  act,  it  is  an  express  contract,  as  much  as  any  cove- 
venaut,  and  the  breach  of  it  is  an  equal  injury.  The  remedy 
indeed  is  not  exactly  the  same  ;  since,  instead  of  an  action  of 
covenant,  there  only  lies  an  action  upon  tfie  case ;  for  what 
is  called  the  assumpsit,  or  undertaking  of  the  defendant,  the 
failure  of  performing  which  is  the  wrong  or  injury  done  to  the 
plaintifl-^  the  damages  whereof  a  jury  are  to  estimate  and 
settle  (6). 

(»)  I  Tauct.  j8i.  (fl)  a  JE^.  Cas,  Abr.  381.  (*)  3.  81.  Com.  158. 

But 
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But  some  agreements,  though  ever  so  expressly  made,  arc 
deemed  of  so  important  a  nature,  that  tUcy  ought  not  to  rest 
pn  verbal  promise  only,  \\  hich  cannot  be  proved  but  by  the 
memory  ot  witnesses.  To  prevent  which,  the  statute  of 
frauds  and  perjuries,  Cg  Car.  *2,  c.  3,  enacts,  that  in  the  five 
following  cases,  no  verbal  promise  shall  be  sufficient  to 
ground  an  action  upon,  but  at  the  least  some  note  or  memo- 
randum of  it  shall  be  made  in  writing,  and  signei-  by  the  party 
to  be  charged  therewith  :  1 .  Where  an  executor  or  at-mini- 
ftrator  proniises  to  ans\\er  damages  out  of  his  own  estate. 
£.  Where  a  man  undertakes  to  answer  for  the  debt,  default, 
or  iiiiscarriage  of  another.  S.  VV  here  an  agreement  is  made, 
upon  consideration  of  marriage.  4.  Where  any  contract  or 
sale  is  made  of  lands,  tenements,  or  hereditaments,  or  any  in- 
terest therein.  5.  And  lastly,  where  there  is  any  agreement 
that  is  not  to  be  performed  within  a  year  from  the  inaLing 
thereof.     In  all  these  cases  a  mere  verbal  assumpsit  is  void. 

These  provisions  in  the  statute  have  produced  many  deci- 
sions both  in  the  courts  of  law  and  equity. 

It  has  been  determined,  that  if  two  persons  go  to  a  shop, 
land  one  orders  goods,  and  the  other  says,  "  if  he  does  not 
pay,  1  will,  or  I  will  see  you  paid,'*  he  is  not  bound,  unless 
Lis  engagement  is  reduced  into  w  riting ;  and  it  is  not  material 
whether  the  promise  was  made  before  or  after  the  delivery  of 
the  goods.  In  all  such  cases  the  question  is,  who  is  the 
buyer,  and  to  whom  the  credit  is  given,  and  who  is  the  surety ; 
and  that  question  from  all  the  circumstances,  must  be  ascer- 
tained by  the  jury  :  for  if  the  person,  for  whcse  use  the  goods 
are  furnished,  be  liable  at  all,  any  promise  by  a  third  person 
to  discharge  the  debt  must  be  in  writing,  otherwise  it  is 
void(f).  Ami  tlie  court  in  ascertaining  the  fact,  wliother  the 
party  promising  intended  only  to  come  in  aid  of  the  liability 
of  the  person  on  wh«)se  account  he  promised,  or  to  become 
himself  immediately  responsible,  the  court  will  not  only  puy 
attention  to  the  expressions  used,  but  to  the  particular  situa- 
tion, circumstances,  and  general  responsibility  of  the  party 
promising  (rf). 

The  principal  point  in  cases  of  this  kind  is,  whether  or  not 
the  party,  who  i»  to  be  benefited  by  the  promise,  is  liable  at 
^11 ;  if  there  is  no  liability,  there  is  nothing  to  which  the  pro- 
mise can  be  collateral,  or  in  relation  to  which  it  can  be  rc- 
gaidcd  as  an  undertaking  to  answer  for  the  debt,  default,   or 

(r}  2  T.  R.  to.     I  HcA-  61.  i»0.  (^}  i  Sos.  and  PuL  15S. 
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tiilscan'iage  of  another  person.     It  must,  tlierefore,  without 
such  hability  in  a  third  person,  be  an  original  undertaking  in ' 
the  party  promising,  and  will  subject  him  to  the» payment,  the 
case  being  out  of  the  statute  altogether ;  and,   of  course,  no 
written  evidence  of  the  promise  is  necessary. 

The  distinction  between  the  collateral  and  the  original  pro* 
niise,  is  well  exemplified  in  the  nisi  prius  case  of  VVatkins  v; 
Perkins  (c),  by  Lord  Chief  Justice  Holt.  If,  says  his  Lord- 
ship, A.  promises  B.,  being  a  surgeon,  that  if  he  will  cine  D. 
of  a  wound,  he  will  see  him  paid  j  this  is  only  a  promise  to 
pay  if  1).  does  not,  and  therefore  it  ought  to  be  in  writing 
to  be  within  the  statute  of  frauds.  But  if  A.  promises  in 
such  a  case,  that  he  will  be  B.'s  paymaster,  whatever  he  shall 
deserve,  it  is  immediately  the  debt  of  A.,  and  he  is  liable 
without  writing.  In  the  case  first  put,  it  is  clear,  that  B. 
will  have  a  double  remedy;  in  the  second  case,  the  credit 
would  be  considered  wholly  given  to  the  express  promiser. 
And  even,  if  by  subsequent  circumstances,  D.  should  render 
himself  liable,  such  liability  not  having  existed,  or  came  into 
existence  at  the  time  of  the  promise,  would  not  have  any  effect 
in  varying  the  predicament  of  the  first  promiser,  whose  pro- 
mise would  still  be  good  without  writing.  Again,  if  A.  promise 
B.  (f)i  that  in  consideration  of  his  doing  a  particular  act,  C: 
would  pay  him  such  a  sum ;  or  that  if  C.  do  not  pay  him  such 
a  sum,  he,  A.  will  pay  the  same ;  this  is  no  collateral  pro- 
mise, unless  C.  was  privy  to  the  contract,  and  recognized 
liimself  as  a  debtor  also ;  but  otherwise  A.  is  the  sole  debtor, 
and  the  statute  is  out  of  the  case. 

In  discussing  this  critical  part  of  the  statute,  Mr.  Roberts 
observes  (g),  though  much  has  of  necessity  been  left  to  float 
on  the  facts  and  circumstances  of  the  particular  cases,  one 
anchorage  has  at  least  been  gained,  viz.  that  the  person  un- 
dertaken for,  must  be,  or  become  liable  at  the  time  the  pro- 
mise by  the  third  person  is  made.  But  w'hether  the  spirit 
and  language  of  the  statute,  and  the  analogy  of  the  cases 
will  warrant  us  in  saving,  tiiat  to  bring  a  case  within  it,  the 
liability  of  the  person  on  whose  account  the  promise  is  made^i 
ought  to  continue  unchanged  in  its  relation  and  subject  matter, 
until  the  performance  of  the  collateral  proniise,  is  a  point  not 
so  clear  upon  the  authorities. 


(e)  Ld.  Raym.  224.  (/)  Fit7gibbon,    302,  (f)  Treatise   on  th« 

Sutuu  of  Frauds,  zzi, 

Mulual 


f  as  Of  Bills  of  Exchajigf, 

Mutual  promises  to  marry  need  not  be  in  writing,  for  the 
{itatute  relates  only  to  agreements  made  in  consideration  of  the 
marriage  (A).  ^ 

If  a  promise  depends  upon  a  contingency,  which  may  or 
may  not  lull  within  the  year,  it  is  not  witliin  the  statute ;  as  a 
promise  to  |)ay  a  sum  of  money  upon  a  deatli  or  marriage,  or 
upon  the  return  of  a  ship,  or  to  leave  a  legacy  by  will,  is 
gqud  by  parol :  for  such  a  promise  may  by  posbibility  be  per- 
/ornud  within  the  year  (i).  But  even  a  written  undertaking  to 
pay  the  debt  of  another  is  void,  uuiess  a  good  consideration 
appears  in  the  writing ;  and  the  consideration,  if  any,  cannot 
\t  proved  l»y  parol  evidence  {k). 


CHAP.  VIII. 

Of  BilU  of  Exchange  and  Promissory  Notes. 

^.  OF  tlie  nature  of  a  bill  of  exchange. 

A  bill  t>f  exchange  is  defmed  by  Mr.  Justice  Blackstone  to 
be  an  open  letter  of  request  from  one  man  to  another,  desiring 
Kim  to  pay  a  sum  named  therein  to  a  third  person  on  his  ac- 
count (/),  either  at  sight,  or  a  certain  number  of  days  after 
flight,  or  after  date,  or  at  single,  double,  or  treble  usance,  or 
On  demand. 

These  bills  are  cither  foreign  or  inland ;  foreign,  when 
cli-awn  by  a  merchant  residing  abroad  upon  his  correspondent 
ID  England,  or  vice  versa ;  and  inland,  wheie  both  the  drawer 
and  the  drawee  reside  within  the  kingdom.  Foruierly,  fo- 
reign bills  of  exchange  were  nmeh  mor?  regarded  in  the  eye  of 
the  law  than  inland  ones,  as  being  thought  of  more  public 
concern  than  inland  ones.  Jiut  now  by  two  statutes  9  and  10 
W.3,  c.  17,  and  3  and  4  u4nn.  c.  9,  inland  bills  of  exchange 
stand  nearly  on  the  same  fooling  as  foreign  ones ;  what  was 
the  law  and  custom  of  merchants  with  regard  to  tlie  one,  and 
taken  notice  of  as  such,  is  now  by  tiiese  statutes  enacted  with 
regard  to  other  (m). 

The  pecidiar  properties  of  a  bill  of  exchange  are,  first, 
that  it  is   a^^ignuble  to  a  tliird  person  not  named  in  the  bilt, 

(b)  1>v.  65.  iLd.  Rarn.  3S6.  1  Str,  34.  (!)  3  Bur.  ttyi.  i  Salk. 
aSo.     3  tbiu.  if.        (i)  ^4(1*1  Rrp.  io.         {■')  Bl.  C*ra.  ^6i.         (»•)  i^ii. 
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or  party  to  the  contract,  so  as  to  vest  in  the  assignee  a  right 
<Jf  action  in  his  own  name,  which  right  of  action  no  releas« 
by  the  drawer  to  the  acceptor,  nor  set  off  or  cross  demand 
due  from  the  former  to  the  latter  can  affect.  And,  secondly, 
that  although  a  bill  of  exchange  is  not  a  specialty,  but  merely 
a  simple  contract,  yet  it  will  be  presumed  to  have  been  ori- 
ginally  given  for  a  good  and  valuable  consideration  (w). 

Besides  theee  privileges  to  which  a  bill  of  exchange  is  ea- 
titFed,  a  release  by  the  drawer  to  the  acceptor,  or  a  set  off 
or  cross  demand  due  from  the  former  to  the  latter,  cannot 
affect  the  right  of  action  of  the  payee  or  indorsee ;  whereas 
in  most  other  choses  in  action,  a  release  fnorn  the  obligee,  or 
a  set  off  due  from  him  to  the  obligor,  may  be  an  effectual 
bar  to  the  action  (o). 

Bills  of  exchange  papble  to  order  are  r.ssigiiable  by  en- 
dorsement ;  but  if  payable  to  bearer,  they  are  transferable  by 
delivery  without  endorsement  (p). 

2.  Of  the  capacity  of  the  parties  to  a  bill  of  exchange. 

The  person  who  makes  or  draws  the  bill  is  termed  the 
drawer,  he  to  whom  it  is  addressed  is,  before  acceptance, 
called  the  drawee,  and^  afterwards  the  acceptor.  The  person 
in  whose  favour  it  is  drawn,  is  termed  the  payee,  and  when 
he  indorses  the  bill,  the  indorser ;  and  the  person  to  whom 
he  transfers  it  is  called  the  indorsee ;  and  in  all  cases,  the 
person  in  possession  of  the  bill  is  called  the  holder  {q). 
But  besides  these  immediate  parties,  a  person  may  become  a 
party  to  it  in  a  collateral  way ;  as  where  the  drawee  refuses 
to  accept,  any  third  party,  after  protest  for  non-acceptance, 
may  accept  for  the  honour  of  the  bill,  generally,  or  of  the 
drawer,  or  of  any  particular  indorser,  in  which  case  an  ac- 
ceptance is  called  an  acceptance  supra  protest,  and  the  per- 
Bon  making  it  is  styled  the  acceptor  for  the  honour  of  the 
person  on  whose  accoiuit  he  comes  forward  ;  and  he  acquires 
certain  rights,  and  subjects  himself  to  nearly  the  same  ob- 
ligations, as  if  the  bill  had  been  directed  to  him.  A  person 
may  also  become  party  to  the  instrument  by  paying  it  supra 
protest,  either  for  the  honour  of  the  drawer  or  indorsers  (r). 

All  persons,  whether  merch^ints  or  not,  having  capacity 
and  understanding  to  contract^  may  be  parties  to  a  bill  of 
exchange  (.s). 

(«)  xSclw.  N.  P.  317.  (a)  7T.  R.  663,  (/>■)  3  Bur,  1^6. 

(f)  Chitty's.  Bills  of  ixehange,  2.  (r)  Ibii.  a?.  (i>  Vent.  295. 

CarUi.  8».  . 

Corporations^ 
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Corporations,  by  Uic  intervention  of  their  agents^  may  be 
parties  to  a  bill  of  exchange.  But  by  the  statutes  6  Ann. 
c.  22,  s.  9,  and  15  Geo. 2,  c.  13,  s.  5,  a  restraint  is  imposed 
by  the  legislature  as  to  the  mode  in  which  corporations  (ex- 
cept the  governor  and  company  of  the  bank  of  England)  may 
draw  bills  ;  it  having  been  enacted,  "  tiiat  it  shall  not  be  law- 
ful for  any  body  politic  or  corporate  whatsoever,  or  for  any 
other  persons  whatsoever,  united,  or  to  be  united  in  covenants, 
or  partnership  exceeding  the  UMmher  of  six  personst,  in  Eng- 
land, to  borrow,  owe,  or  take  up  any  sum  or  sums  of  money, 
on  their  bills,  or  notes  payable  on  demand,  or  at  any  less 
time  than  six  months  from  the  borrowing  ihereof,  during  the 
continuance  of  the  privilege  of  exclusive  hanking  granted  to  the 
governor  and  company  of  the  bank  of  England. 

An  infant  cannot  bind  himself  by  a  bill  or  note  drawn  in 
the  course  of  trade  {t),  nor  can  an  action  be  supported  against 
him  on  a  bill  or  note  given  by  him  for  necessaries  (v).  But 
OS  the  contract  of  an  infant  is  only  voidable,  and  not  absc 
lutely  void,  an  express  promise  of  payment,  after  ho  attains 
his  full  age,  will  render  him  liable.  A  bare  acknowledgement, 
however,  of  the  debt  will  not  be  a  sufficient  contirmatiun  ; 
neither  will  a  promise  to  pay  a  part,  or  an  actual  payment  of 
;i  part,  create  any  further  liability  («). 

A  feme  covert  cannot  bind  herself  by  drawing  a  bill  of 
exchange,  though  she  be  living  apart  from  her  husband,  and 
have  a  separate  maintenance  secured  to  her  by  deed  (r). 
Where  her  husband  is  in  legal  consideration  dead,  as  where 
he  is  transported,  banished,  and  tlte  like,  bhe  may  contract  so 
as  to  be  liable  in  law  (i/). 

i3ul  although  no  action  can  be  supported  on  a  bill  drawn, 
indorsed,  or  accpted  by  a  person  incapable  of  bindin<;  him- 
self, against  such  incapacitated  j)erson,  yet  it  is  ncvertliclcw 
valid  against  all  other  competent  parlies  thereto.  Thus  in  an 
action  against  the  acceptor  of  a  bill  of  cxcliange,  by  the  in- 
dorsee, it  is  no  delence,  that  the  drawer,  who  imlorsed  the 
bill,  was  at  that  time  an  infant,  or  a  feme  covert;  for  thou^ili 
the  holder  is  precluded  from  suing  any  anterior  party,  he  will 
•till  be  at  liberty,  to  sue  any  subsequent  |)aiiy  to  the  bill  (:). 

Bills  of  exchange  may  be  drawn,  acci  ptid,  or  indorsed, 
by  the  party's  agelil  or  attoniey,  who  may  be  constituted  '  by 

(tf  Canh.  i6q.  (•)  N. P.  C.  Jji.  (i.)  4  E.p.  N.P.  C.  if 7.     «  I!>M. 

4it.  {x)  ^T.  R.  54  J.  (j)i1i9i.iai  PjI.  3J8.  («)  »  Alk. 

ii$.  4E1P.  N.  r.  c.  187. 
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parol  (a).  In  such  case  the  principal  is  said  to  draw,  accept, 
or  indorse  by  procuration  (6).  And  as  this  agency  is  a  mere 
ministerial  office,  many  persons,  though  incapable  of  con- 
tracting in  their  own  right,  may  be  agents  for  this  purpose, 
such  as  infants,  femes  covert,  persons  attainted,  outlawed,  ex- 
communicated, aliens,  &c.  (r).  But  in  such  case,  it  is  in- 
cumbent on  the  agent,  if  required,  to  produce  his  authority  to 
the  holder,  and  if  he  does  not,  the  owner  may  treat  that  bill 
'as  dishonoured  {d). 

When  a  person  has  authority,  as  agent,  to  draw,  accept,  or 
indorse  a  bill  for  his  principal,  he  must  either  write  the  name 
of  his  principal,  or  stUte  in  writing,  that  he  draws,  Stc-  as 
agent;  otherwise  the  act  will  not  be  binding  on  the  prin- 
cipal (e).  Besides,  if  an  agent  should  accept  a  bill  in  his 
own  name,  which  was  directed  to  him  personally,  and  not  to 
his  principal,  although  such  direction  described  him  in  his 
official  cliaracter,  he  will  be  personally  responsible  (fj ;  un- 
less in  the  case  of  an  agent  contracting  ou  the  behalf  of  go- 
veniment  {g). 

As  to  the  extent  of  the  agent's  authority,  see  tit.  "  Principal 
and  Agent." 

By  the  custom  of  merchants,  wliere  there  are'joint  traders, 
and  one  of  them  accepts  a  bill  drawn  on  them  for  himself 
and  partner,  or  in  jiis  own  name  only,  such  acceptance  binds 
the  copartnership,  if  it  concerns  the  trade  (Je).  But  the  ac- 
c'eptance  of  one  of  several  partners,  on  behalf  of  himself 
and  copartners,  will  not  bind  the  others,  if  it  concerns  the 
acceptor  only  in  a  separate  and  distinct  interest,  and  the  holder 
of  the  bill  at  the  time  he  became  so,  was  aware  of  that  cir- 
cumstance. If,  however,  the  plaintiff  be  a  bonajide  holder, 
for  a  sufficient  consideration,  and  had  no  such  knowledge  at 
the  time  he  first  became  possessed  of  the  bill,  no  subsequently 
acquired  knowledge-of  the  misconduct  of  the  partner  in  giving 
such  security,  can  disaffirm  the  act,  but  he  may  recover  on 
such  bill  against  all  the  partners  (/)• 

But  after  the  dissolution  of  partnership,  if  a  bill  is  sent  into 
circulation,  all  the  partners  must  join  in  the  indorsement ; 
for  one  oi  several  copartners  cannot,  so  as  to  bind  the 
firm,  put  the  partnership  name  on  any  negotiable  security, 

{a)  \z  Mod.  564.     7  T.  R,  aog.             (i)  Beawes,  pi.  83.  {c)  i  Inst. 

5^.  a.          (d)  Beawes,  pi.  87.          ^e/k  Eait's  Rep.  142.  (J)  Str.  955. 

<i:)  I  T.P-  172.         (6)  iSalk.  146.     1  Catrip.  N.  P.  C.  3%  ('/;  7  East's 
B.ep.  tio.    ^Esp.  N.  P.C.  514.    Ibid.  731. 
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even  thougb  it  existed  prior  to  the  dissolution,  or  were'  fof 
the  purpose  of  liquidating  the  partnership  debts,  uotwiihstand- 
ing  sucli  partner  may  have  had  authority  to  settle  the  partner- 
ship affairs ;  it  being  a  principle  of  law,  that  the  moment  the 
partnership  ceases,  the  partners  become  distinct  persons,  and 
from  that  time  they  are  tenants  in  common  of  the  partnership 
property  undisixised  of  {k].  On  the  same  principle,  after  a 
secret  act  of  bankruptcy  by  one  of  two  partners,  the  other 
cannot  transfer  the  property  in  a  bill,  which  belonged  to  the 
firm  before  the  bankruptcy ;  and  the  property  in  the  bill  can 
only  be  transferred  by  the  respective  indorsements  of  the 
assignees  of  the  bankrupt  partner  and  of  the  solvent  part- 
ner (/). 

If  the  members  of  a  copartnership,  each  in  his  individual 
capacity,  employ  one  factor,  and  he  draws  on  all  of  them, 
and  one  accepts,  the  acceptance  will  not  bind  the  rest  (///). 

If  a  bill  is  drawn  on  two  persons,  not  being  partners, 
and  it  is  accepted  by  only  cue  ofthem^  it  should  be  pro- 
tested  (n). 

a.  Of  the  requisites  of  a  bill  of  exchange. 

In  order  to  constitute  a  bill  of  exchange  or  promissory  note, 
no  particular  form  or  precise  words  are  nccesjiary.  An  order 
or  promise  to  deliver  money  (o),  or  a  promise  that  I.  S.  fchall 
receive  money  (p),  or  a  promise  to  be  accountable  or  re- 
sponsible for  It  iq ),  will  be  a  sufficient  bill  or  note  (r). 

There  are  two  principal  qualities  essential  to  the  validity 
of  a  bill  or  note  :  first,  that  it  be  payable  at  all  events,  not 
dependent  on  any  contingences,  nor  payable  out  of  a  particular 
fund  (s) ;  and  secondly,  that  it  be  for  the  payment  of  money 
only,  and  not  for  the  payment  of  money  and  performance  of 
some  act,  or  in  the  alternative  (/).  And  if  the  bill  or  note 
be  insufficient  in  its  formation  in  either  of  these  respects,  it 
will  not  become  valid  by  any  subsequent  occurrence,  rendering 
the  payment  no  longer  conthigent  (u). 

The  following  cases  will  illustrate  these  positions. 

Thus,  an  order  or  promise  to  pay  money,  "  provided  the 
ttrips  mentioned  in  certain  letters  shall  be  complied  with  (r); 
to  pay  a  certain  sun)  out  of  W.  S.'s  money  as  s<Kkn  as  you 
receive  it(^)}  or  provided  L  S.  shall  not  pay  tha  money 

.(*)  3  ^P-  N.  P.  C.  108.     I  Hen.  Bl.  15$.  (/)  i  Cwnp.  N.P.  C.  179. 

{m)  Bcawet,  pi.  218.  («)  Mtf.  64.  («)  Ld.  Raym.  1397.  [f)  % 

Mod.  364.  (q)  i  Str.    706.         (r)  Chitty,  40.         (i)   Ld.  Rayi».   i  j6». 

(0  Bui.  N.  P.  47a.  (k)  »  Bo«.  a»d  Pul.  413.  (*)  Mich.  Term. 

»5  Geo.  J,  B.  R.  (jj  3  WiU.  toj, 

by 
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by  a  particular  day  (z)  ;  or  aq  order  or  promise  to  pay  out  of 
his  growing  subsistence  (it);  or  to  pay  a  sailor's  wages,,  if  he 
ilo  his  duty  as  au  able  seaman  (b) ;  or  a  request  to  J.  S. 
to  pay  a  certain  sum  out  of  the  monies  in  J  S.'s  hands,  be- 
longing to  the  proprietors  of  the  Devonshire  mines  (c) ;  oi* 
out  of  a  named  payment  when  due  (d) ;  and  the  like ;  is,  iu 
neither  case,  no  bill,  or  note,  on  account  of  the  contingency 
to  which  the  payment  is  subject. 

So  an  order  from  the  owner  of  a  ship  to  the  freighter, 
to  pay  money  "  on  account  of  freight"  is  not  valid,  because 
the  quantity  due  on  freight  may  b6  open  to  litigation  (e). 
Neither  is  a  bill  or  note  given  for  the  delivery  of  horses,  and 
a  wharf,  and  payment  of  money  on  a  particular  day  (f). 

If,  however,  the  event  on  which  the  payment  is  to  depend, 
must  inevitably  happen,  it  is  of  no  importance  how  long  the 
payment  maybe  in  suspence(g).  And  therefore  if  a  bill  be 
drawn  pa}able  six  weeks  after  the  death  of  the  drawer's  fa- 
llier  (h),  or  payable  to  an  infant  when  he  shall  cf)me  of  age, 
specifying  the  day  when  that  event  shall  happen  (/),  it  will  ba 
TaJid  and  negotiable. 

The  statement  of  a  particidar  fund  in  a  bill  of  exchange. 
Mill  not  vitiate  it,  if  it  be  inserted,  merely  as  a  direction  to 
the  drawee,  how  to  re-imburse  himself.  And  therefore  . 
where  J.  S.  drew  a  bill  on  J.  N.  and  directed  him,  one  month 
alter  date,  to  pay  A.  B.  or  order,  a  certain  sum  of  n)oney 
"^  as  his  quarter's  half  j)ay  fiom  the  24th  June  to  the  25th 
J^eptember  next  in  advance ;"  the  bill  was  held  to  be  \'alid, 
because  it  was  not  payable  upon  a  contingency,  nor  out  of  a 
particular  fund,  and  was  made  payable  at  all  events ;  the  men- 
tion of  the  half  pay  being  only  by  way  of  direction  to  the 
drawee,  how  he  should  re-imburse  himself  (A). 

A  bill  of  exchange  cannot  be  given  in  evidence,  >  c.        n  * 
•     ■    •  -1111         •    1       II     S'i'flwp  Uuty, 

nor  IS  It  in  any  manner  available,  unless  it  be  duly  > 

stamped,  that  is  not  only  with  a  staOip  of  the  proper  value,  but 

also  of  the  proper  denomination. 

For  the  starnp  duties  see  Appendix. 

Kegularly  the  date  of  every  bill  of  exchange  ought  to  }  ^Jotf. 
be  clearly  expressed  at  full  length  in  words.     But  ai 
date  is  not,  in  gcneial,  essential  to  the  validity  of  a  bill ;  for 
Tvlien  the  date  has  been  omitted,  it  will  be  intended  to  Lear 

(%)  Willes,  397.           [a]  10' Mod.  294.           {b)  7  T.R.  242.  (c)  % 

Mod.  165.           {d)  4  T.  U.  343.             it)  2  Str.  1211.  (/;  Ibid.  1271. 

(g)  I  Bur.  226.  (h)  a  Str.  itij.          (J)  i  Uuv.   226.  {k)  LJ.  Ruy.T*. 
^48 1.     Str.  74a, 

T  data 
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date  on  the  day  when  it  was  niade  (/).  By  the  statute  1 7  Gto* 
3,  c.  20,  liowever,  all  bills  of  exchange,  or  drafts  in  writing, 
being  negotiable  or  transferable,  for  the  payment  of  twenty 
shillings,  or  any  sum  less  than  live  pounds,  or  on  which  twenty 
shillings  or  less  than  five  pounds  shall  remain  undischarged, 
shall  bear  date  before  or  at  the  time  of  drawing  or  issuing 
thereof,  and  not  on  any  d;iy  subsequent  thereto. 
,,.     ,.      \      If  a  bill,  Jcc.  after  it  has  been  drawn,  accepted, 

AUtrtilwn.  !  .     ,  111  1  •  •    1  ^ 

I  or  mdorscd,  be  altered  ui  any  njatenal  respect ;  as 
for  instance,  in  the  d^ite  or  sum,  without  the  consent  of  the 
parties  privy  thereto,  it  will  discharge  them  from  all  liability 
thereon,  thtiugh  the  bill  may  afterwards  conic  into  the  hands 
of  an  indorsee  not  aware  of  the  altt.iation  ;  and  such  altera- 
tion will  have  the  same  effect  as  to  the  drawer's  liability  on 
the  origmal  co^isidcration  (w).  A  material  alteration,  even  by 
a  stranger,  will  equally  vitiate  a  bill  (w).  But  a  mere  cor- 
rection of  a  mistake,  as  by  inserting  the  w  ords  "  or  order,'* 
in  furtherance  of  the  original  intention  of  the  parties,  will 
will  not  vitiate  the  bill,  or  render  a  new  .^tamp  necessary,  if 
made  before  the  bill  was  circulated  (o).  So  if  the  alteration 
be  not  in  the  time  of  payment,  sum,  &c.  or  other  material 
part,  the  bill  will  not  be  atfected  by  it.  Hence  the  insertion  in 
the  acceptance  of  the  place  where  the  bill  was  to  be  presented 
for  payment,  will  not  destroy  the  validity  of  the  bill  (/)). 

In  general,  if  a  bill  lias  been  altered  before  acceptance  or 
indorsement,  the  acceptor  or  indorsee  cannot  lake  any  ad- 
vantage of  the  alteration  [q) ;  and  the  consent  of  any  one  of 
tlje  parties  to  the  alteration,  will,  in  general,  preclude  lum 
from  objecting  to  it  (r). 

Of  the  PerttinC  ■'^  ^^^^  ^f  exchange  or  promissor}'  note  must 
t0  ighom  the  W//'  regularly  specify  to  w  horn  it  is  to  be  paid ;  but 
M  made  payabu.l  jf  [i  j,g  drawn  payable  to  a  fictitious  person  or 
his  order,  and  indorsed  in  his  name,  by  concert  between 
the  drawer  and  acceptor,  it  is  in  effect  a  bill  payable  to 
bearer,  and  iway  be  declared  on  as  such  in  an  action  by  an  in- 
nocent indorst^  fur  a  valuable  consideration  against  all  the  par- 
ties, who  knew  that  the  payee  was  a  fictitious  person  (s). 
But  in  the  case  of  Benmit  v.  Farncll,  (/)  it  was  held,  that  a 
bill  oi  exchange  made  payable  to  a  fictitious  person  or  his 

(/)  *  LA.  Xajm.  IO76.     j   Bot.  and  Put.   175.  («)  z    He».  BI.  141. 

4  T.  R.  3>o.  (n)  Ikid.  (•)  3  t»p.  N.P.C.  =46.         (j>)   ^  Ibid.  57. 

if)  Beawes  pi.  149.         (r)  4  T.  R.  310.  (tj  1  Ucn.  hi.  jij.     Ibid.  569. 

fy  Caoip.  h.V.C  ijtt. 

order 
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6fiter,  IS  neither  in  effect  payable  to  tlie  order  of  the 
drawer,  nor  to  the  bearer,  but  is  completely  void ;  though, 
if  money  paid  by  the  holder  of  such  a  bill  as  the  consideration 
of  its  being  indorsed,  actually  gets  into  the  hands  of  the  ac- 
ceptor, it  may  be  recovered  back  as  money  had  and  re- 
ceived. 

The  negotiability  of  a  bill  of  exchange  depends  IxegotMUity* 
on  the  insertion  of  sufficient  operative  words  of  5 
transfer.  The  modes  of  mai.ing  a  bill  transferrable,  are  by 
making  It  payable  to  A.  or  order,  or  A.'s  order,  or  to  A.  or 
bearer,  or  *to  bearer  generally.  A  bill  payable  to  A.'s 
order  is  the  same  as  if  it  were  made  payable  to  A.  or 
order  (u). 

[t  is  not  essentially  necessary  to  insert  ^^^^  l»  vdue redved." 
words  "  value  received,"  they  being  implied  in  S 
every  bill  and  indorsement,  as  much  as  if  they  had  been  ex- 
pressed in  totidem  verbis  (x).  But  to  entitle  the  holder  of 
an  inland  bill  or  note,  for  the  payment  of  20/.  or  upwards, 
to  recover  interest  and  damages  against  the  drawer  and  in- 
dorser,  in  default  of  acceptance,  or  payment,  these  words 
should  be  inserted;  9  and  10  JV.  3,  c.  17;  3  and  4  Ann. 
c.  9,  s.  4. 

A  bill  of  exchange  is  presumed  to  have  been  ^  of  the  Gen-' 
made  upon  a  good  and  valuable  consideration.  But  5  sideratmn. 
between  the  drawer  and  acceptor,  the  drawer  and  the  payee 
and  his  agent,  and  the  indorsee  and  his  immediate  irtdorseri, 
the  illegality  or  want  of  consideration  {y),  or  the  sufficiency 
of  the  amount  thereof  (2)  may  be  insisted  on  by  way  of  de- 
fence to  an  action  on  the  bill;  and  where  a  bill  is  for  acco- 
modation, and  the  holder  has  given  value  only  for  a  part  of 
the  amount,  he  cannot  recover  upon  the  bill  beyond  that 
sum  {a). 

Wherever  the  defendant  is  at  liberty  to  insist  on  the  want  of 
consideration  as  a  defence,  he  may  also  insist  that  the  consi- 
deration was  illegal.  In  those  cases  in  which  the  legislature 
has  disclosed,  that  the  illegality  of  the  contract,  or  considera- 
tion, shall  make  the  bill  or  note  void,  (viz.  where  it  was  made 
in  consideration  of  signing  a  bankrupts  certificate,  5  Geo.  2, 
c.  3o,  s.  1 1,  or  for  money  lost  in  gaming,  &c.  9  -dun.  c.  14, 
s.  ],  or   for  money  lent  on  an  usurious  contract,    12  ^nn, 

{u)  iz  Mod,  310.  (x)  Bailey  on  Bill,  13.  n.  a.  {y)  Str.  674. 

c  T.  R.  71.     7  Ibid.    I3J.      1  Esp.   N.  P.  C,  117,    a6i.  ijs)  Peake'* 

N.P,  C.  6j,  zi6.  (a)  lEsp.  N.  P.C.  a6ir 

T  3  fit.  2. 
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St.  2,  c.  16,  or  for  tlic  rant>oin  of  a  ship  22  Geo.  3,  c.  0,5, 
8.  2,  or  made,  indorsed,  &c.  in  France  during  the  war, 
34  Geo.  3,  c.  9>  «•  4,)  the  holder,  notwitlistanding  he  took 
the  bill  botmjide,  and  gave  a  valuable  considcralit>n  for  it, 
can  only  resort  to  the  j3arty  from  whom  he  received  tlie  bill, 
and  from  whom  he  can  recover  only  nn  the  original  considera- 
tion [b).  In  cases,  however,  where  the  illegality  of  conside- 
ration is  such  as  does  not  fall  within  the  above  mentioned  sta- 
tutory prohibitions,  the  holder  cannot  be  affected  with  the 
transaction  between  the  original  parties,  unless  he  either  had 
notice,  or  took  the  bill  after  it  became  due,  from  a  person 
who  had  notice  of  the  illegal  consideration  for  which  the 
bill  was  given  (c).  And  in  general,  where  the  bill  is  fair  and 
legal  in  its  reception,  a  subsequent  illegal  contract  or  consi- 
deration taking  place  on  the  indorsement,  Sec.  will  not  inva- 
lidate it  in  the  hands  of  a  bonii  fide  holder  [d).  But  if  a  bill 
is  drawn  upon  un  agreement  between  one  of  the  original 
parties  to  it,  and  a  pcri^on  not  a  party  to  it,  that  the  latter 
shall  get  it  discounted  by  another  person  likewise  not  a  party 
to  the  bill,  upon  usurious  terms,  an  innocent  ii\dorsee  cannot 
recover  on  the  same  (e). 

Where  a  new  security  is  taken  in  lieu  of  another,  void  in 
respect  of  usury,  &c.  it  will  be  equally  invalid  in  the  hands  of 
the  psirty  to  the  first  illegal  trans;iction,  but  not  if  in  the  hands 
of  a  bona  fide  holder  (f). 

4.  Of  the  acceptance  of  a  bill  of  exchange. 
frctcntmnit  fori  Whcu  a  bill  is  drawn  payable  within  a  certain 
Acciytancc.  (  time  after  sight,  it  is  necessary,  in  oid»r  to  fiv 
the  time  when  the  bill  is  to  be  paid,  to  present  it  to  tlic 
drawee  for  acceptance  (g).  In  other  cases,  it  is  not  essentially 
necessary  for  the  holder  to  present  the  bill  bcfon-  it  is  due  {h). 

No  particular  time  is  fixed  when  a  bill  of  exchange  is  to 
be  pres«nted  for  acceptance.  The  only  rule  width  can  bt 
a|>plied  in  all  cases  of  bills  of  exchange,  is  that  due  dili- 
g<nce  must  be  used,  and  care  taken,  that  the  bill  be  pre- 
sented within  a  rcasonalde  time.  J)uc  diligence  is  the  only 
thing  to  be  considered,  whether  the  bill  be  loreign  or  inland, 
or  whether  it  be  payable  at  so  many  da\s  afUr  bight,  or  in  any 
other  manner  (t). 


(i)  Str.  1155.    4  Kip.  K.P.C  ssX.    4  Ibii.  164.  {t)  !)•«{.  6^2. 

I  T.  R.  61.     7  Ibid.  630.     I  Camp.  N.P.C.  19.  (i)   I  E  p.  N.r.C.  1:4. 

•  EmC*  lUp.  91.  («)  I  Camp.  N.  I*.  C.  139.  (/)    S  T.  II.  390, 

Etp.  N.  P.  C.  xio.     4  Ibid.  :t>4.  (g)  2  Ilea,  hi  {65.         (A)  7  U.it 

^  Whether 
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Wnether  due  diligence  hgs  feeen  used,  and  the  bill  presented 
within  a  reasonable  time,  is  a  question  of  law  dependant 
upon  facts,  viz,  the  situation  of  the  parties,  the  distance  at 
which  they  live,  and  the  facility  of  communication  between 
them  (A). 

Presentment  should  be  made  during  the  usual  hours  of 
business  (/);  but  ilhiess,  or  any  other  reasonable  cause  not 
attributable  to  the  misconduct  of  the  holder,  will  excuse  a 
presentment  within  a  reasonable  time  {in). 

On  the  presentment  of  a  bill  the  drawee  is  entitled  to  keep 
it  twenty  four  hours  in  his  possession  after  the  presentment, 
for  the  purpose  of  examining  whether  he  has  any  effects  of 
the  drawer's  in  his  hands  (ii).  But  if  he  should  require  farther 
time,  the  holder  should  give  immediate  notice  to  the  indorsers 
and  drawer  of  the  circumstance  (o). 

In  all  cases  of  presentment  for  acceptance,  or  payment,  of 
a  bill,  it  is  incumbent  on  the  holder  to  present  it  at  the 
house  of  the  drawee  {p).  If  he  has  removed,  the  holder 
must  use  every  reasonable  endeavour  to  find  out  where  he  has 
removed,  and  make  presentment  there  {q).  In  case  of  his 
djceasc,  presentment  must  be  made  to  his  personal  re- 
})resentative,  if  he  lives  within  a  reasonable  distance  (;).  But 
if,  on  enquiry,  it  appears  that  the  di^awee  never  lived  at  the  place 
where  the  bill  states  him  to  reside,  or  that  he  has  absconded, 
then  the  bill  is  to  be  considered  as  dishonoured  (s). 

An  acceptance  may  be  either  absolute  or  quali-  \a,. 
fied.  But  whether  an  acceptance  be  absolute  or  S 
qnaliricd  is  a  question  of  law  {t).  An  absolute  acceptance  is 
an  engagement  to  pay  the  bill  according  to  its  tenor.  The 
most  usual  and  formal  method  of  making  such  an  acceptance, 
is  for  the  drawee  to  write  on  the  bill  the  word  "  accepted," 
and  subscribe  his  name ;  or  to  write  the  word  "  accepted" 
orily ;  or  merely  to  subsoibe  his  name  at  the  bottom  or  across 
the  bill.  For  the  convenience,  however,  of  mercantile  affairs; 
an  acceptance,  or  a  promise  to  accept,  by  collateral  writing, 
or  even  by  parol,  is  equally  binding  with  an  acceptance  ou 
the  face  of  the  bill  (w).  iVny  act  indeed  of  the  drawee  which 
demonstrates  a  consent  to   comply  with  the  request  of  the 

{k)  6  East's  Uep.  3,       7  Ibid.  385.  (/)  Ibid.  (m)  Chitty,  139. 

(»)  2  Smith's  Rep   243.       Mar.  62.  (a)  Molloy,  bk.  2.  c.  10.  p!.  16. 

(/>)  2  Esp.  N.  P.  C.  sii.  iq)  Sit.  1087.  (/■)  MoUoy,  bk.  2. 

c.  lO.  s.  34.  (i)  Ld.  Raym.  743.     '       (r)   i  T.  R.  182.  («)  Str.  lOoa 

Rep.  Temp.  Hardw.  74.     i  Atk.  611.    5  East's  Rep.  584.     4  Ibid,  57, 

drawer. 
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drawer,  will  constitute  an  acceptance.  A  promise  of  Uiis 
nature  "  leave  the  bill,  and  I  will  accept  it,"  will  amount  to 
an  acceptance,  although  the  holder  had  no  consideration  for 
the  promise  (.r).  A  direction  to  a  third  person  to  pay  the 
bill,  {y)  written  thereon,  or  on  any  other  paper  relating  to  the 
transaction,  will  amount  to  au  acceptmice  (c)  A  verbal  or 
written  promise  to  accept,  at  a  future  period,  a  bill  already 
dra\Nn,  or  that  a  bill  then  drawn,  shall  meet  due  honor  (a), 
or  shall  be  accepted,  or  certainly  paid  when  due  [b)  amounts 
to  an  absolute  acceptance.  And  although,  regularly,  a  bill 
ought  to  be  accepted  before  the  day  on  which  the  money  is 
to  be  paid,  yet  an  acceptance  after  the  day  will  bind  the 
drawee  (c) :  the  drawer  and  indorsers  are  however  discharged, 
unless  due  notice  of  non-acceptance  or  ngn-paytnent,  at  the 
time  the  bill  became  due,  were  given  (t/). 

An  acceptance  may  be  implied  as  well  as  expressed  ;  and  this 
implied  acceptance  may  be  inferred  from  the  drawee's  keeping 
the  bill  a  great  length  of  time,  (e)  or  any  other  act,  which  in- 
duces the  holder  not  to  protest  it^  or  to  consider  it  as  ac-> 
cepted  (y). 

But  a  promise  to  accept  a  bill  not  in  existence  at  the 
time  the  promise  to  accept  was  given,  but  which  was  to  be 
drawn  at  a  future  time,  has  bctn  held  not  to  amoimt  t<)  an 
acceptance,  unless  it  influences  some  person  to  take  or  tQ 
|-etain  the  bill  (g). 

Neither  will  the  expression  "  Tliere  is  your  bill,  all  is 
right,"  amount  to  an  acceptance,  unless  intended  to  induce 
the  holder  to  conceive  it  as  such  (A).  And  if  the  drawee 
Bays  he  cannot  accept  without  further  direction  from  I.  S.  and 
I.  S.  afterwards  desires  him  to  accept  and  draw  upon  A.  15. 
for  the  amount,  the  mere  drawing  upon  A,  B.  will  not  amount 
|o  an  acceptance  before  the  bill  on  A.  B-  is  paid  (/). 

A  qualified  acceptance  is  when  the  drawee  undertakes  to 
pay  the  bill  in  any  other  manner  than  according  to  the  tenor 
and  effect  thereof.  This  species  of  acceptance,  if  qualill«  d 
with  a  condition;  is  culled  a  conditional  acceptance.  The 
bolder  of  the  bill  may  consider  a  qualified  acceptance  au  4 
nullity,  (iud  protest  the  bill  for  non-acceptance  {k) ;  but  if  he 

(x)  But  N.  P.  170.     Bur.  1663.  (j)  Bui.  N.  P.  170.  (a)  Bur. 

i66}.             (4)  4Eait'i  Rep.  70.  f*)  5  Ibid.  514.             (c)  Carlh.4$9. 

Ld.  Raym.  364.     Salk,  117.  (</)  a  Mod.  410.                  (*)  lAtk.  611. 

(/)  Baylry  on  BiUj,  48.  n.  «.  {g)  i  Ea»t'i  Rep.  98.  (*J  I  tipi 

N.  P,C-  17.  (i)  I  T,  R,  »6j,  (*;  Sclw.  N.  P.  3jo. 
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does  receive  it,  lie  sliould  in  order  to  bind  the  other  parties  to 
the  bill,  give  immediate  notice  to  them,  of  the  nature  of  llie 
acceptance  offered  (/). 

Any  act  which  evinces  an  intention  not  to  be  bound,  unless 
upon  a  certain  event,  is  a  conditional  acceptance.  Thus,  an 
acceptance  by  the  drawee  of  a  bill,  to  pay,  "  when  goods  con- 
signed to  him  were  sold,"  [m)\  or  "  upon  account  of  the  ship 
Thetis,  w  hen  in  cash  for  the  said  vessel's  cargo  (w) ;  or  ''  as 
remitted  for"  (o),  or  an  answer  that  the  bill  w  ould  not  be  ac- 
cepted till  a  money  bill  was  paid  {p),  have  been  held  to  be  a 
conditional  acceptance,  and  not  to  render  the  acceptor  liable 
to  the  payment  of  tiie  bill  until  the  contingency  has  taken  place; 
when  such  conditional  acceptance  will  become  as  binding  as  an 
absolute  one  {q). 

Aw  acceptance  may  also  be  partial ;  as  when  the  drawee 
undertakes  to  pay  part  of  the  sum  for  which  the  bill  is  drawn, 
or  to  pay  at  a  different  time,  or  place  (;).  But  in  all  cases  of 
a  conditional  or  partial  acceptance,  the  holder  should,  if  he 
means  to  resort  to  the  other  parties  to  the  bill  in  default  of 
payment,  give  notice  to  them  of  such  conditional  or  partial 
acceptance  (s).  And  in  the  like  circumstances,  the  acceptor 
should  be  careful  to  express  in  the  acceptance  the  condition 
he  may  think  proper  to  annex;  for  if  the  condition  is  not  ex- 
pressed in  a  written  acceptance,  he  will  not  be  entitled  to 
avail  himself  of  it,  against  any  subsequent  party  between  him 
and  the  person  to  whom  the  acceptance  was  given,  who  took 
the  bill  without  notice  of  the  condition,  and  gave  a  valuable 
consideration  for  it.  But  if  the  agreement  to  accept  is  con- 
ditional, and  a  third  person  takes  the  bill,  knowing  of  the 
conditions  annexed  to  the  agreement,  he  takes  it  subject  to 
those  conditions  {t). 

If  a  bill  be  accepted,  payable  at  the  house  of  the  acceptor's 
banker,  the  party  taking  such  special  acceptance,  must  present 
it  for  payment  within  the  usual  banking  hours  (which  in 
London  do  not  extend  beyond  5  o'clock),  at  the  place  ^\here 
it  is  made  payable :  if  he  presents  it  after  such  hours,  with- 
out effect,  it  is  no  evidence  of  the  dishonour  of  the  bill,  so 
as  to  charge  the  drawer  (<<)• 

In  case  of  the  failure  of  the  drawer,  the  drawee  ought  not 

(/)  Chitty,  155.  (w)  a  Str.  1152.         («)  z  Wils,  9.  (»)  z  Str.  \2it^ 

(/.)  Cowp.  571.  (5-)  I  T.  R.  1S2.     Str.  1212.  (r)  Mar.  68.  S4. 

WoUoy,  283.  (j)  Ibid,  (0  £ioug.  299.  («)  7  T.  R.  385. 
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to  accept  bills  after  be  is  aware  of  tbat  circumstance  (r).  But 
if  the  draw  ee,  not  having  notice  of  the  bankruptcy  of  the  drawer, 
accept  a  bill  drawn  on  liiin,  after  such  bankruptcy,  he  will  bo 
justitied  iri  paying  his  acceptance,  although  he  has  afterwards 
heard  of  the  bankruptcy  ( v). 
Liability  of  thtti      The  acceptor  of  a  bill  of  exchange,  by  reason 

Acciptor.  \  of  iiig  acceptance,  is,  in  case  of  its  not  being 
duly  honoured,  considered  as  primarily  liable  to  all  thr  parties 
to  the  bill ;  and  an  express  agreement  only  will  discharge  him. 
It  was  formerly  doubted,  whether  the  drawer  could  maintaui 
an  action  against  the  acceptor,  if  he  hail  been  obliged  to  pay 
the  bill.  But  in  Parminster,  v.  Synions  (:),  it  \\as  solenmly 
determined,  that  the  drawer  of  a  bill  of  exchange  might  main- 
tain, in  his  own  name,  aud  without  an  assignment  from  the 
payee,  a  special  action  on  the  case  against  the  acceptor,  and 
recQver  the  money  so  paid,  he  having  paid  the  bill,  and  the 
drawee  having  efiects  of  his  in  his  hands. 

1  his  obligation  of  the  acceptor  is  in  general  irrevocable ; 
.for  if  the  drawee  of  a  bill  puts  his  name  on  it  as  acceptor, 
he  cannot  afterw  ards,  even  before  it  has  been  dehvered  to  the 
payee,  discharge  his  acceptance  by  erasing  his  name,  unless 
such  acceptance  has  been  njade  by  mistake  (a). 

Neither  can  the  liabilitv  of  the  acceptor  be  released  or  dis- 
charged, otherwise  than  by  payment,  or  express  release,  or  by 
the  statute  of  limitations.  Thus,  the  holder  of  a  bill  of  exchange, 
having  been  informed  that  the  acceptor  had  not  received  any  con- 
sideration for  it,  for  several  years  after  it  became  due,  received 
interest  upon  the  bill  from  the  drawer;  but  at  length  having 
commenced  an  action  against  the  acceptor,  it  was  held,  that 
tile  action  was  maintainable,  and  that  nothing  but  an  express 
agreement  would  discharge  the  acceptor,  and  that  no  indul- 
gence to  him  or  the  drawer,  would  have  that  operation  (/>). 

A  parol  release  of  the  acceptor's  responsibility  will  be  suf- 
ficient (c).  But  to  render  this  efticient,  the  words  must 
amount  to  an  absolute  reuimciation  of  all  claim  upon  him  in 
respect  o(  the  bill  (r/). 

Ifm-arceptm}eci  If  a  bill  is  presented,  and  an  acceptance  rc- 
tiiidtuftic^Uurc-^.  fu-sed,  or  a  qualified  acceptance  only  ofl[er«:d,  or 
^'  (.any  other  default  made,  after  protest,  due  <lili- 

^encc  must  be  used  in  giving  notice  thereof  to  all  the  parlies 
10  whom  the  holder  means  to  resort  for  payment  {e). 

(r)  t  Her.  BI.334.  (^}7T.  R.  711.  (»)  4  Bro.  P,  C.  604. 

(/i)  4  E»p.  N.  r.  C.  170.     6  Eait'i  Rep.  J99.  (/>)  Doug.  247.  (g  i 

Cwp.  H.  r.  C.  35.  Id)  ibid.  (t)  i  Eail'i  Rep.  3. 
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What  is  due  diligence,  as  was  said  before,  Is  a  question 
of  law  dependant  on  facts,  viz.  the  situation  of  the  parties, 
the  place  of  their  abode,  and  the  facility  of  communication 
between  them.  In  case  of  a  foreign  bill,  notice  should  be 
given  on  the  day  of  the  refusal  to  accept,  if  any  post  or  or- 
dinary conveyance  sets  out  that  day  {f)\  aud  if  not,  by  the 
next  early  ordinary  conveyance. 

1'hus,  in  Muilman  v.  D'Eqnino  {g),  which  was  the  case 
of  a  foreign  bill  of  exchange  drawn  payable  in  the  East  Indies, 
a  certain  time  after  sight;  it  was  held  that  it  was  not  necessary 
to  send  notice  of  the  dishonour  by  an  accidental  foreign  ship, 
^vhich  sailed  thence,  not  direct  for  England;  but  that  it  was 
sufficient  to  have  sent  notice  by  the  lii'st  regular  English  ship 
w  hich  sailed  for  England. 

V\  ith  respect  to  inland  bills,  not  protested  for  non-accept- 
ance, notice  of  the  refusal  to  accept  should,  in  all  cases,  be 
given  at  least  within  the  course  of  the  following  day  (A). 
^Vnd  when  an  inland  bill  is  protested  for  non-acceptance,  or 
non-payment,  if  the  protest  or  notice  thereof  is  not  sent  within 
fourteen  days  after  it  is  made,  the  drawer  or  indorser  will  not 
be  liable  to  damages,  8cc.  under  the  3  and  4  Jnn.  c.  9-  s.  b. 

The  rule  which  requires  notice  to  be  given  within  a  lea- 
sonable  time  by  the  holder  of  a  bill  of  exchange,  to  the 
drawer,  of  the  drawee's  refusal  to  accept,  is  calculated  for 
the  benefit  of  the  drawer,  to  enable  him  to  withdraw  his 
effects  out  of  the  hands  of  the  drawee.  On  this  rule,  how- 
ever, an  exception  has  been  engrafted,  viz.  that,  where  the 
drawer  has  not  any  effects  in  the  hands  of  tlic  <lrawee  at  the 
time  when  the  bill  is  drawn,  it  is  not  necessary' to  give  such 
notice  to  him,  because,  m  this  case,  he  cannot  su^stain  any 
injury  from  the  want  of  such  notice  (/).  But  if  tlic  drawer 
has  effects  in  the  hands  of  the  drawee,  at  the  time  of  drawing 
(he  bill,  though  it  does  not  appear  to  what  amoimt,  and 
though  such  effects  aie  withdrawn  before  the  bill  can  be 
presented,  the  circiunstanccs  of  there  not  being  effects  in 
the  hands  of  the  drawee  at  the  time  when  the  bill  is  presented 
for  acceptance  and  refused,  will  not  supersede  the  necessity  of 
notice;  for  it  would  be  very  dangerous  and  inconvenient 
merely  on  account  of  the  shifting  of  a  balance  to  liold  notice 
uot    to  be    necessary   {k).     In  \Yalwyn  v.  St.  Quintin  (/). 

f /)  4  T.  R.  174.  {g)  2  Hen.  BI.  56?.  (^)  4  T.  R.  170. 

(<)  3  Bos.  aad  Pui.  i^^,  (0  7  East'i-Kep.  3^9.  (i)   i  ijc-.  aad 

i'ui.  652.  '  •■     ■ 
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Eyre,  C.  J.,  said  "  perhaps,  indeed,  notice  ought  never  to 
be  dispensed  with,  ^ince  it  is  a  part  of  the  same  custom  of 
merchants  which  creates  tlie  duty ;  especially  as.  the  grounds 
for  dispensing  with  it  are  such  as  cannot  iniiuence  the  con- 
duct of  the  liolder  of  the  bill  at  tlie  time  when  he  is  to  de- 
termine wheiher  he  will  or  will  not  give  notice;  for  niuety- 
nine  times  in  a  hundred,  he  cannot  know  whether  the  drawer 
have  or  have  not  effects  in  the  hands  of  the  acceptor,  or  of 
him  for  whose  accommodation  the  bill  was  drawn.  It  has,  how- 
ever, been  resolved  in  many  cases,  that  where  the  dmwer  has 
had  no  effects  in  the  hands  of  the  acceptor,  notice  might  be 
dispensed  with.  But  it  may  be  proper  to  caution  bill- 
holders  not  to  rely  on"  it  as  a  general  rule,  that  if  the 
drawer  have  no  effects  in  the  acceptor's  hands,  notice  is  not 
necessary ;  the  cases  of  acceptances  on  the  faith  of  consign- 
ments  from  the  drawer  not  come  to  hand,  and  the  case  of 
acceptances  on  the  ground  of  fair  mercantile  agreements  may 
be  stated  as  exceptions ;  and  there  may  possibly  be  many 
others. 

Immediately  on  the  receipt  of  the  notice,  each  party  should 
■give  a  fresh  notice  to  such  of  those  parties  who  are  liable  over 
to  him,  and  against  whom  he  must  prove  notice  (>«)• 

With  respect  to  the  drawer,  it  has  been  observed,  that  want 
of  effects  in  the  hands  of  the  drawee,  at  the  time  of  drawing 
the  bill,  will  supersede  the  necessity  of  notice;  but  with  re- 
spect to  the  indorsers,  as  they  have  not  any  thing  to  do  with 
the  account  between  the  drawer  and  drawee,  notice  of  non- 
acceptance  must  be  given  to  them  by  the  holder  of  the  bill, 
although  the  drawer  has  not  any  effects  in  the  hands  of  the 
drawee  («)•  It  is  observable,  however,  that  the  rule  requiring 
notice  to  be  given  even  to  the  endorser,  is  applicable  only  to 
fair  transactions,  where  the  bill  has  been  given  for  value  in  the 
ordinary  course  of  trade  (o). 

But  though  the  neglect  on  the  part  of  the  holder  to  give 
Imniediate  notice  of  non-acceptance,  discharges  the  parlies 
entitled  to  insist  on  the  want  of  it  from  their  respective  lia- 
bilities; yet  the  consequences  of  such'a  neglect  may  be  done 
away  by  other  circumstances.  The  absconding  or  absence 
of  (he  diawer  or  indorser  may  excuse  the  neglect  to  advise 
him  {p)\  and  the  sudden  illness,  or  death  of  the  holder  or 
hh  agent^  or  other  accident,  ((/),  will  be  an  excuse  for  the 

{m)  Chitty,  ily.        (•)  i  T.  R.  711.    Peike'i  N.  P.  C.  «oa.        (•)  a  Hen, 
Bl.  33«.  (/)  %  Iip.'N.  Y,  C.  516.  (f)  6  EMt*»  Re^  16. 
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want  of  a  regular  notice  to  any  of  the  parties,  provided  it  had 
been  given  as  soon  as  possible  after  the  impediment  is  removed. 
So  want  of  notice  may  be  excused  by  some  act  of  the  person 
entitled  to  insist  on  the  want  of  it,  which  amounts  to  a  waiver 
of  the  advantage  which  the  law  has  given  him;  or  in  case  of 
a  conditional  acceptance,  by  the  completion  of  those  con- 
ditions before  the  bill  becomes  payable.  Thus  it  has  been 
held,  that  a  payment  even  of  part,  or  a.  promise  to  pay  the 
whole,  or  to  see  it  paid,  or  an  acknowledgement  that  it  must 
be  paid,  made  by  the  person  insisting  on  the  want  of  notice, 
amounts  to  a  waiver  of  the  consequence  of  the  laches  of  the 
holder,  and  admits  his  right  of  action  (r).  But  the  death, 
bankruptcy,  insolvency  of  the  acceptor,  or  his  being  in  prison, 
although  within  the  knowledge  of  the  drawer,  will  not  super- 
sede the  necessity  of  notice  of  the  dishonour  of  the  bill  (s) ; 
neither  will  the  circumstance  of  the  drawee's  having  informed 
the  drawer  before  the  bill  was  presented  for  acceptance  or 
became  due,  that  he  could  not  honor  it,  be  a  sufficient  excuse 
for  not  giving  due  notice  {t). 

A  subsequent  promise  by  the  indorser,  as  we  have  just  seen,  is 
a  waiver  of  the  want  of  notice,  but  a  subsequent  proposal  by 
the  indorser  to  pay  the  bill  by  instalments,  made  without 
knowledge  of  all  circumstances  relative  to  the  bill  having  been 
dishonored,  has  been  held  not  to  be  a  waiver  of  the  want  of 
notice  («)• 

With  respect  to  money  paid  under  a  misapprehension  of 
legal  liability,  from  the  case  of  Bilbie  v.  Lumley  and  others, 
it  appears,  that  money  paid  by  one  having  knowledge,  or  the 
means  of  such  knowledge  in  his  power  of  all  the  circum- 
stances, cannot  unless  there  has  been  deceit  or  fraud  on  the 
part  of  the  holder,  be  recovered  back  again  on  the  account 
of  such  payment  having  been  made  under  an  ignorance  of 
the  law,  although  the  party  paying  expressly  declared  that  he 
paid  without  prejudice  (x).  However,  payment  made  under 
a  misapprehension  of  facts,  and  which  there  was  no  obligation 
to  discharge,  as  where  the  holder  had  been  guilty  of  laches, 
will  not  be  binding  (</);  and  may,  if  the  party  making 
it  were  prejudiced  by  the  conduct  of  the  holder,  be  reco- 
vered back  (z). 

Jf  the  party  entitled  to  notice  be  a  bankrupt,  notice  of  the 

{r)  Chittj,  192.  (t)  II  Ves.  Jun.  41a.     2  Bos.  and  Pul.  279.     3  Ibid. 

6oi.  (/)  2  Hen.  Bl.  61.2.  (»)  i  T.  R.  712.  (x)  2  Esp.  N.  P. 

P-  547'  iy)  *  1^°^'  ^'^'^  ^^^'  3-6«  (»)  Chittv,  194.  a. 
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default  of  the  drawee  sbould  be  given  to  him  or  his  assignees; 
if  dead,  to  his  executor  or  administrator  (//).  ^Vhell  the  party 
entitled  to  notice  is  abroad  at  the  lime  of  the  dishonour,  it 
vill  be  sufficient  to  leave  notice  of  non-acceptance  at  his  place 
of  residence  in  England,  if  he  has  any  here ;  and  a  demand  of 
acceptance  or  payment  from  hii»  wife  or  servant,  would  in  such 
case  be  regnlai-  (b). 

With  resjMJct  to  the  mode  of  sending  notice  it  seems,  that 
io  the  case  of  either  a  foreign  or  inland  bill,  sending  notice  by 
the  post  ((•),  even  though  the  letter  containing  such  notice 
should  miscarry,  will  be  sufficient.  But  where  it  is  necessary 
or  more  convetiient  for  the  indorsee  to  send  notice  by  any  other 
Conveyance  than  the  post,  he  may  do  so,  and  charge  for  the 
same  (r/).  And  m  all  cases  where  notice  is  sent  from  London 
by  the  general  post,  the  letter  containing  the  notice  should  be 
delivered  at  the  General  Post-office  in  I^iombard-strect,  or  at 
least  at  a  receiving-house  appointed  by  that  office ;  for  a  deli- 
very to  the  bellman  in  the  street  will  be  insufficient  (<•). 

In  all  cases  of  notice,  notice  to  one  of  several  parties  is 
held  to  be  notice  to  all ;  and  if  one  of  several  drawers  be  also 
the  acceptor,  it  is  not  necessary  to  give  notice  to  the  other 
drawers  ( /'). 

On  refusal  of  acceptance,  either  wholly  or  partially,  the 
holder  ntay  insist  on  innnediate  payment  by  all  the  parties 
vhosc  names  appear  upon  the  bill  (i,').  And  on  this  principle 
it  was  decided,  that  where  the  defendant,  having  been  arrested, 
gave  the  plaintiff  a  draft  for  part  of  the  money  due,  on  which 
he  was  discharged  out  of  custody,  but  the  draft  havhig  been 
dishonoured,  he  was  retaken  upon  the  same  writ,  and  the  pro- 
ceedings were  held  to  be  regular.  In  this  case  Lord  Ktnyoii 
said,  that  in  cases  of  this  kind,  if  the  bill  which  is  given  ia 
payment  do  not  turn  out  to  be  productive,  it  is  not  that  which 
It  purported  be,  and  that  which  the  p;uty  receiving  it  ex- 
pected, and  therefore  he  may  consider  it  ;is  a  nullity,  and  act 
as  if  no  such  bill  had  been  given  (//). 

As  to  the  parly  by  whom  the  notice  should  bo  given,  it  ap- 
pears, that  in  general  the  notice  of  non-acceptance  or  non-pay- 
ment should  come  from  tlie  holder.  And  therefore  where  the 
indorser  of  a  promissory  nole  had,  within  a  reasonable  tune 

(«)  Cooke's  B.  L.  178.  {b)  a  Etp.  X.  P.  C.  511.  (0  5  Ibid.  157. 

{d)  a  Smith's  Rfp.  404.  ft)  I'eAe'i  N.  P.  C.  186.  (f)  I  Camp. 

N.P.  C.  81.  (^)  3  East's  Rep.  481.    7lbja.4j5.  (i)  6T.  U.  5a. 
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after  tlefault  of  payment  of  the  note,  received  notice  thereof  from 
the  maker,  but  the  plaintiff,  the  holder,  had  not  given  the  defend- 
ant, the  indorser,  notice  until  two  duvs  after  the  bill  became  due  ; 
it  was  held,  that  the  plaintiff"  could  not  recover,  and  that  Oiue 
notice  ought  be  given  b)  the  liolder  himself  to  the  indorser 
within  a  reasonable  time  after  default  of  payment;  Mr.  Justice 
BuUer  observing,  that  the  piupose  of  giving  notice  to  the  in- 
dorser is  not  merely  that  the  indorser  sliould  know  that  the! 
note  is  not  paid,  for  he  is  chargeable  only  in  a  secondary  de- 
gree ;  but  to  rpnder  him  liable,  you  must  show  that  the  holder 
looked  to  him  for  payment,  and  gave  him  notice  that  he  did 
so.  The  notice  by  another  person  to  an  indorser  can  never 
be  sufficient ;  but  it  must  proceed  from  the  holder  himself  (/). 
If  the  drawee  refuse  to  accei)t  or  to  pay  the  (  „ ,. .,    „ 

.  ...        t  ,  .1111  -r  1         in  »  ^  f"S  Protest. 

bill  when  due,  tlie  holder,  or,  ir  lie  be  ill  or( 
absent,  some  other  person  for  him,  should  protest  it.  Foreign 
bills  of  exchange  ought  to  be  presented  to  the  drawee  by  a 
notary  public,  (to  whom  credit  is  given  because  he  is  a  public 
officer,)  and  acceptance  demanded  (A).  If  the  drawee  refuses 
to  accept  the  bill,  then  the  notary  ought,  within  the  usual  hours 
©f  business  (/),  on  the  day  w  hen  acceptance  is  refused  Qn),  to 
draw  a  protest  for  non-acceptance  (//)•  Iw  case,  however, 
there  be.  not  any  public  notary  at  the  place  where  the  bill  is 
dishonoured,  it  may  be  protested  by  any  substantial  j)erson  of 
tliat  place,  in  the  presence  of  two  or  more  witnesses.  If  a 
conditional  or  partial  acceptance  be  offered,  the  protest  should 
not  be  general,  as  otherwise  it  will  release  the  acceptor  from 
the  effect  of  such  acceptance  (o). 

At  common  law,  no  inland  bill  could  be  protested  for  non- 
acceptance  ;  but  by  the  statute  3  and  4  ylnn,  c.  Q,  s.  4,  it  is 
enacted,  "  that  upon  presenting  such  bills  diawn  for  the  pay- 
ment of  five  pounds  or  upwards,  in  case  the  drawee  should  refu-^e 
to  accept  them  by  underwriting  the  same,  the  payee,  his  agent, 
.&c.  shall  cause  the  same  to  be  protested  for  non-acceptance^ 
as  in  the  case  of  foreign  bills  of  exchange."  By  the  sixth 
section,  this  protest  is  directed  to  be  made  by  such  persons  as 
are  appointed  by  the  statute  9  and  10  IVi  3,  c.  17,  to  protest 
inland  bills  for  non-payment,  viz.  by  a  notary  public,  and  iii 
default  of  him,  by  any  substantial  person  of  the  place,  "in  the 
presence  of  two  or  more  credible  witnesses.  And  by  the  fifth 
section^  when  an  inland  bill  is  protested  for  non  acceptance, 

(i)  I  T.  R.  167.  {k)  4  T.  R.  175.  (/)  Mar.  112.         («)  4  T.  R. 

MJg.  (n)  Mar.  16.  («)  Chitt^,  179. 

if 
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if  the  protest  or  notice  thereof  is  not  sent  \*ithin  fourtceri 
days  after  it  is  made,  the  holder  will  not  be  entitled  to  the  ac- 
cumulative advantage  of  interest,  damages,  and  costs. 

The  protest  for  non-acceptance  in  case  of  an  inland  bill  is 
by  no  means  necessary,  and  the  want  of  it  does  not  aft'ect  the 
holder's  right  to  the  principal  sum,  as  it  would  in  the  case  of 
a  foreign  bill  of  exchange  (/;).  In  practice  it  is  seldom  made; 
an  inland  bill  is  in  general  only  noted  for  non-acceptance ;  but 
this,  it  has  been  said,  is  unknown  in  the  law,  as  distinguished 
from  the  protest,  and  is  merely  a  preliminary  step  to  the  pro- 
test, which  it  will  not  in  any  case  supply  the  want  of  (q). 

If  a  bill  has  been  noted  for  non-acceptance  on  the  day  of 
refusal,  the  protest  may  be  drawn  any  day  after  by  the  notary, 
and  be  dated  of  the  day  the  noting  was  made  (r). 

If  after  the  acceptance  the  drawee  absconds,  or  becomes  a 
bankrupt  before  the  bill  is  due,  it  is  said  to  be  the  custom  of 
merchants,  for  the  holder  to  protest  it,  in  order  to  have  better 
security  for  the  payment  (s).  But  though  the  holder  is  entitled 
to  make  this  protest,  the  drawer  or  indorscr  sare  not  compellable 
to  give  this  security,  in  which  case  the  holder  before  he  can 
iue  them  must  wait  until  the  bill  becomes  due  (0. 
Of  Acceptance,  )  When  a  foreign  bill  is  protested  for  non-ac- 
supra  Frotcst.  J  ceptance,  or  for  belter  security,  the  drawee  may, 
if  lie  does  not  choose  to  accept  on  the  account  of  him  in 
whose  favour  the  bill  is  drawn,  accept  it  supra  protest,  which 
is  called  an  acceptance  for  the  honour  of  the  person  on  whose 
behalf  it  is  made,  and  it  enures  to  the  benefit  of  all  who  be* 
come  parties  subsequently  to  that  person  («)• 

If  the  drawee  refuses  to  accept  the  bill,  or  absconds,  or  is 
incapable  of  making  a  contract,  any  other  person  may,  with- 
out the  consent  of  the  drawer  or  indorsers,  accept  it  for  the 
honour  of  the  bill,  or  of  the  drawer,  or  of  any  partiailar  in- 
dorser(a);  and  even  a  bill  previously  accepted  supra  protest 
may  be  accepted  by  another  person  supra  protest,  in  honouF 
of  some  particular  person  (j/). 

*.  Of  the  indorsement  and  transfer  of  bills  ef  exchange. 

"Bills  payabU  to  order  or  to  bearer  arc  equally  negotiable 
from  hand  to  hand  ad  iiififiitum,  and  the  transfer  of  them  for 
yi  good  and  valuable  consideration  vests,  in  favour  of  comi* 

(f)  M.  R>ym.  99J.    Hardwkkf,  77,       .    (f^  4T.  R.  175-  if)  ^T^tf. 

JI.  P.  C.4X.     7  Eagi'i  Rep.  361.  (1)  Ky4oaBil!»,  139.  (r)  Bcawei, 

pi.  41,  a6.  f*;  Ibia.  34.    Chifty,  197.  (x)  M»r.  1*5.    Bc4w", 

fLi*.  Qr)  Ibid.  4 J. 
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mercial  intercourse,  a  right  of  action  in  the  assignee,  sustain- 
able in  his  own  name. 

But  in  general,  unless  the  operative  words  of  transfer,  viz. 
"  or  order,"  or  "  bearer,"  or  some  other  words  authorising 
the  payee  of  a  bill  to  asign  it,  be  inserted  therein,  it  cannot 
be  transferred  so  as  to  give  the  assignee  a  right  of  actioii 
against  any  of  the  parties  except  the  indorser  himself  (z), 
unless  the  negotiable  words  were  omitted  by  mistake  («).  It 
is,  however,  not  essential  to  the  validity  of  a  bill  that  it  should 
contain  negotiable  words  so  as  to  render  it  transferrable  {b). 

Any  words  or  extraneous  facts  in  a  bill  payable  to  a  ficti- 
tious payee,  from  which  an  inference  can  be  drawn  that  the 
drawer,  or  any  other  party  to  the  bill,  intended  it  tO  be 
negotiable,  will  give  it  a  transferrable  quality  against  that  per- 
son (c).  And  in  all  cases,  though  no  operative  words  of  trans- 
fer are  inserted  in  the  bill,  yet  it  will  always  have  the  same 
operation  against  the  party  making  tlie  transfsr  as  if  he  had 
had  power  to  assign  {d)\  for  a  transfer  of  a  bill  of  exchange 
by  indorsement  is  an  act  similar  in  effect  to  making  a  new  bill, 
the  obligation  which  it  imposes  on  the  indorser  to  the  indorsee, 
and  the  mode  in  which  that  obligation  may  be  extinguished  by 
the  holder's  laches  or  otherwise,  is  in  all  respects  exactly  simi- 
lar to  that  which  the  drawer  of  a  bill  is  under  to  the  payee  (e). 

As  to  the  capacity  of  transferring  a  bill  of  exchange,  it  may 
be  said  in  general,  that  a  valid  transfer  can  only  be  made  by 
the  payee ;  for  if  a  bill  payable  only  to  bearer  or  order,  and  in- 
dorsed in  blank,  is  ti^ansferred,  if  the  assignee,  at  the  time  of 
his  becoming  the  holder,  knevrthat  the  person  making  th^ 
transfer  had  no  right  to  it,  such  transfer  is  inoperative,  unless 
such  assignee  had  no  knowledge  of  such  circumstance,  and 
Jook  the  bill  bona  fuh{f). 

An  infant  payee  camiot  by  indorsement  raise  any  interest  in 
the  bill  against  himself,  though  a  subsequent  indorser  may  be 
liable  (g).  And  where  a  bill  has  been  made  to  a  feme  covert, 
or  to  a  feme  sole  who  afterwards  marries,  the  right  of  transfer 
vests  in  her  husband,  and  the  endorsement  must  be  in  his 
name  (A). 

So  in  case  of  bankruptcy,  the  right  of  transfer  is  in  ge- 
llieral  vested  in  the  assignees  from  the  time  of  the  act  of  bank- 

<«)  I  Salk.  I J2.  [a)  3  Esp.  N.  P.  C.  246.                {k)  6  T,  R.  jij, 

(c)   3  Ibid.  48 1.  {d)   I  Salk.  125.                (e)  Holt's  Rep.  1 17.     3  East's 

Rsp-  482.  if)   I  Bos.  and  Pul.  546.     Ibid,  468.       6  East's  Rep.  aj. 

il)  f  £sp.  N.  P.  C.  187,          (i)  J  VVils.  5.     I  East's  Rep.  433. 
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ruptcy  (0.  But  it  lias  been  held,  that  if  a  trader  deliver  a  hill 
for  a  valuable  consideration  to  another  previously  to  an  act  of 
bankruptcy,  without  indorsing  it,  he  may  indorse  it  after  Iiis 
bankruptcy  (/() 

In  ca.se  of  the  bankruptcy  of  a  factor  or  V^'il^cr,  bills  re- 
mitted to  them  and  entered  short  while  unpaid,  being  consi- 
sidered  in  the  nature  of  a  deposit,  nuist  be  returned  by  the 
assignees  to  the  owner,  subject  to  such  lien  as  the  factor  or 
banker  may  have  on  them  {().  i\nd  if  payment  be  received 
upon  such  bills  by  the  assignees,  they  must  refund  it  to  the 
owner. 

\Micrc  a  bill  is  transferred  to  several  persons  in  partnershi}), 
the  right  of  transfer  is  in  all  collectively,  and  not  in  any  indi- 
vidually; the  right,  however,  may  be  put  in  force  by  the  in- 
<lorsenient  of  one  partner  {m). 

An  indorsement  of  a  bill  of  exchansre  may  be  made  at  any 
time,  either  before  it  is  complete,  or  after  the  lime  appointed 
for  the  payment  of  it.  If  it  is  indorsed  before  it  is  complete, 
as  if  a  man  indorse  his  nann;  on  a  blank  stamped  piece  of 
paper,  it  will  have  tlie  effect  of  binding  the  indorser  to  the  amount 
of  any  sum  which  may  be  inserted  consistent  with  the  stamp, 
and  made  payable  at  any  date  (w)-  If  the  indorsement  takes 
place  after  the  time  of  the  bill's  becoming  due,  in  order  to 
make  the  transfer  valid  the  bill  must  remain  unpaid  by  any  of 
the  parties  (o). 

Bills  drawn  for  a  less  sum  than  five  pounds  cannot  be  in- 
dorsed after  the  time  of  their  becoming  due.  17  Geo.  3,  c.  30, 
f.  1. 

With  respect  to  a  transfer  made  before  a  bill  is  due,  and 
one  made  when  it  is  over  due,  th«!re  is  a  material  distinction. 
In  the  former  case,  the  assignee  is  not  bound  to  enquire  into 
any  circumstances  existing  betw  een  the  assHgnor  and  any  of  tho 
previous  parties  to  the  bill,  as  he  will  not  be  affected  by 
them  (p).  But  in  the  latter,  whether  the  transfer  has  been 
made  by  endorsement  or  mere  delivery,  it  is  incumbent  on  tho 
indorsee  to  satisfy  himself  that  the  note  is  a  good  one,  a»id  if 
he  omits  to  do  so,  he  takes  it  on  the  credit  of  the  indorsrr, 
and  nmst  stand  in  the  situation  of  the  person  who  was  holder 
at  the  time  of  its  becoming  due  (7). 

In  general  an  indorsement  cannot  be  mode  after  payment, 
•o  (u»  to  affc<:t  any  of  the  parties  except  tltc  person  makuig 

fO  t  Hrn.BI.  335-  {k)  P«Kc'i  N.  r.  C.  50.  (/)  r  Bl.  Rep.  ii?4« 

?i  Emt'f  Kcp.  II.  (m  I  B.ivJey  ou  I'.ilU,  V'  b.  {•«)  7  "l"-  ^^-  43'»' 

•;  I  Show,  164.  (p)  3  T.  r!  %%.  [q]  Ibid.  ?*     1  Camp.  N.  i'.  C  19. 
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*urh  Indorsement  (r).  But  a  person  not  originally  i.  party  to 
the  bill,  by  paying  it  for  the  horioiir  of  the  parties  to  it,  ac- 
quires a  right  of  action  against  all  those  parties  (s). 

By  the  statute  44  Geo.  3,  c.  9B,  s.  20,  certain  notes  not 
t;  ceding  20/.  and  payable  to  bearer  on  deniand,  are  re-issuable 
&    er  payment,  at  any  time  within  three  years  from  the  date.     ' 

After  payment  of  a  part,  a  bill  may  be  indorsed  over  for  thtf 
residue  {t). 

Indorsements  are  of  two  kinds,  in  blank  or  in  full.  An 
indorsement  in  blank,  which  is  the  most  common,  is  made  by 
writing  the  indorser's  name  upon  the  back  of  the  bill,  without 
any  mention  of  the  name  of  the  person  in  whose  favour  the 
indorsement  is  made  (//).  A  bill  payable  to  a  certain  person 
or  bearer,  or  to  bearer  generally,  or  originally  payable  to  order, 
and  indorsed  in  blank,  is  transfeiTable  by  the  indorsee  either 
by  indorsement  or  mere  delivery  (r). 

If  A.,  the  payee  of  a  bill  of  exchange,  endorses  it  in  blank, 
and  delivers  it  to  B.,  and  B.  writes  above  A.'s  indorsement, 
*'  Pay  the  contents  to  C,"  without  subscribing  his  own  name, 
B.  is  not  liable  to  C.  as  an  indorser  of  the  bill;  for  in  order  to 
make  a  party  liable  as  an  indorser  his  name  must  appear 
written  with  an  intent  to  indorse  {y). 

A  full  or  special  indorsement  mentions  the  name  of  the 
indorsee  in  whose  favour  the  indorsement  is  made,  as  thus, 
**  Pay  the  contents  to  A.  B.  or  order,"  and  is  subscribed  with 
the  name  of  the  indorser.  By  this  indorsement  the  interest 
in  the  bill  is  transferable  in  the  first  instance  by  indorsement, 
though  afterwards  it  is  transferrable  also  by  delivery,  provided 
the  first  indorsement  was  in  blank  (z).  But  to  give  the  bill 
a  subsequent  negotiable  quality  it  is  not  necessary  that  in  a 
full  indorsement  the  words  "  or  order"  should  be  subjoined  to 
the  name  of  the  indorsee ;  for  if  a  bill  be  dravt'n  payable  to 
order,  the  negotiability  of  the  bill  will  not  be  restrained  by  the 
omission  of  the  words  *'  or  order"  in  the  indorsement  {a). 

A  bill  payable  to  the  order  of  A.  is  payable  to  A  if  he 
does  not  order  it  to  be  paid  to  any  other  person ;  and  wher© 
no  such  order  appears^  it  will  be  presumed  that  none  was 
made  (A). 

(r)  4  T.  R.  470.     1  Esp.  N.  P.  C  463.  (i)lhii.iz2.  (t}zWi\i. 

»62.  («)  6  East's  Rap.  21.  fjc^  Doug.  633.  (y)  i  Camp, 

N.  P.C.-44*.  (»)  I  Hen.  Bl.  606.     4  T.  R.  z8.  {a)  i  Com.  Rej. 

311-     Su,  557.     zBur.  t2t6.     I  Bl.  Rep.  Z95.  (£)  5  £abf s  Rep.  476. 

V  The 


290  Of  Bills  of  Exchange. 

The  negotiability  of  a  bill  originally  ti  ansfcrrable  may  be 
restrained  by  express  restrictive  words;  for  tiie  payee  or  the 
indorsee  having  the  absolute  property  in  the  bill,  he  may  by 
express  words  restrict  the  currency  of  the  bill,  by  indorsing  it 
"  payable  to  J.  S.  only,"  or  "  to  J.  S.  for  hb  use,"  or  any 
other  words  clearly  demonstrating  his  intention  to  make  a  re- 
strictive and  limited  indorsement  (t). 

A  transfer  by  indorsement  for  a  good  and  valuable  considera- 
tion, and  without  any  knowledge  of  defect  of  title,  vests  in  the 
indorsee  aright  of  action  against  all  the  precedent  parties  whose 
names  are  on  the  bill ;  but  unless  the  payee,  or  the  drawer, 
^'hen  the  bill  was  payable  to  his  order,  has  first  indorsed  it, 
the  holder  can  only  sue  the  party  from  whom  he  obtained 
\i{d). 

A  transfer  by  delivery,  without  any  indorsement,  when  made 
en  account  of  a  pre-existing  debt,  or  for  goods  sold  at  the 
time  of  the  assignment,  imposes  an  obligation  on  the  assignor 
in  favour  of  the  assignee,  similar  to  that  of  a  transfer  by  in- 
dorsement, and  in  default  of  payment  by  the  drawee,  the 
assignee  may  maintahi  an  action  against  the  assignor  on  the 
consideration  of  the  transfer  (c);  unless  it  was  expressly  agree  J 
at  the  time  t»f  the  transfer,  that  the  assignee  should  take  the 
instrument  assigned  as  payment,  and  run  the  risk  of  its  being 
paid  (J),  or  that  he  has  been  guilty  of  laches.  But,  as  on  a 
transfer  by  delivery,  the  assignor's  name  is  not  on  the  instru- 
ment, there  is  no  privity  of  contract  between  him  and  any 
|>erson  becoming  assignee  to  the  bill  after  the  assigjunent  by 
himself,  and  consequently,  no  person  but  his  inunediale  as- 
signee can  maintain  an  action  against  him,  and  that  only  on 
the  original  consideration,  and  not  on  the  bill  itself  (g). 

In  case  of  the  loss  of  a  bill,  &c.  transferrable  by  mere  deli- 
very, any  person  who  has  previously  to  its  becoming  due  given 
a  bona  fide  consideration  for  it  may  enforce  paynient  against 
the  acctptor  or  other  parties,  not\N  itiistanding  he  deiived  his 
inter»:st  in  the  bill  from  the  person  who  foiuid  or  stole  it  (//). 
And  if  a  lost  or  stolen  bill,  transferrable  by  mere  delivery,  and 
for  which  DO  consideration  has  been  given,  be  pusented  to  the 
drawee  at  the  time  of  its  becoming  due,  and  he  pay  it  before 
he  has  notice  of  the  loss  or  robbery,  he  will  nut  be  hable  tu 

{c\  Biif.  iai6.  (rf)  P>id.  451.   1516.  {^^  1  Sir  41  j. 

*r  T.  R.  65.  (f)  Ibid.  {g)  \X,  Ka>m.  92i.  (b)  4  h^^.ts.  P.  R. 

56.    Bur.  1516. 
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J)ay  it  over  again  to  the  real  owner,  vho  by  his  neglect  to  givei 
due  notice  of  his  loss  has  forfeited  all  right  of  action  {i). 

But  when  a  bill  transferrable  only  by  indorsement,  and  not 
indorsed^  is  lost  by  the  person  entitled  to  indorse,  no  person 
gettjng  possession  of  it  by  a  forged  indorsement  will  acquire 
any  interest  in  it,  although  he  gave  a  sufficient  consideration 
for  it,  and  was  not  aware  of  the  forgery,  but  will  be  liable  to 
repay  the  bill  to  the  original  holder  when  he  has  regained  pos- 
session of  it  (A).  And  in  such  a  case,  if  payment  has  been 
obtained  by  a  bonujidc  holder  from  the  drawee,  such  payment 
will  not  be  protected. 

In  case  of  the  loss  of  a  bill,  to  entitle  the  holder  to  recover,* 
he  should  immediately  give  notice  thereof  to  the  acceptor  and 
all  the  antecedent  parties;  and  when  the  bill  is  transferrable 
by  mere  delivery,  should  also  give  public  notice  of  the  loss  (/) ; 
but  this  will  not  be  available  unless  the  notice  of  the  loss  be 
brought  home  to  the  knowledge  of  the  party  taking  the  bill  (w)* 

By  the  statute  9  and  10  W.  3,  c.  17,  s.  3,  it  is  enacted^ 
that  in  case  any  inland  bill,  expressed  to  be  for  value  received, 
and  payable  after  date,  shall  happen  to  be  lost  or  miscarried  with- 
in the  time  before  limited  for  payment  of  the  same,  the  drawer 
must  give  another  bill  of  the  same  tenor  with  that  first  given; 
the  person  to  whom  it  is  delivered  giving  security,  if  demanded, 
to  the  drawer,  to  indemnify  him  against  all  persons  whatso- 
ever, in  case  the  said  bill,  so  alleged  to  be  lost  or  miscarried, 
shall  be  found  again.  And  Marius  says,  that  if  the  acceptor 
refuse,  on  sufficient  security  an  indemnification  offered,  to  pay 
a  bill  which  he  has  accepted,  he  will  be  liable  to  make  good 
all  loss,  re-exchange,  and  charges,  p.  77- 

In  all  cases  of  the  loss  of  a  bill  of  exchange,  a  eouit  of 
equity  will,  on  sufficient  indemnity  being  given,  enforce  pay- 
ment in). 

6.  Of  presentment  for  payment  of  a  bill  of  exchange. 

In  all  cases,  when  a  time  of  payment  is  specified  in  a 
bill  of  exchange,  the  holder  must  present  it  to  the  drawee 
for  payment  at  tho  time  when  due;  and  when  no  time  of 
payment  is  expressed,  within  a  reasonable  period  after  receipt 
of  the  bill  (o);  or  otherwise  the  drawer  and  indorsers  will  be 
exonerated  from  their  liability  (/?).  And  it  has  been  held, 
that  even  the  bankruptcy,    insolvency,    or  death  of  the  ac- 

(';;  Bur.  1516.  (i)3T.  R.  28.    Ibid.         ^/;  Beawes.  (m)  4Esp. 

NP.  C.  56.  (n)  I  Ves.  Sen.  33S.     6  Ves.  Jun.  8ia.  («)  j  T.  R, 

r?I,  (f)  Ibid. 
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<f^tor  will  not  excuse  a  neglect  to  make  pregentuicnt.  In 
tljc  first  case,  presentment  should  be  made  to  the  bankrupt 
or  liis  asf ignees ;  and  in  the  latter,  to  the  personal  reprc- 
•entative  of  tlie  derea'<ed,  or,  in  case  there  be  no  personal 
representative,  at  the  house  of  the  deceased  (r).  Neither 
will  the  insufiiciency  of  a  bill  in  any  respect  constitute  an  excus* 
for  the  non-presentment  (s). 

But  all  bills  of  exchange  drawn  payable  at  usance,  or  at  ft 
^•rtain  time  after  date  or  sight,  or  after  demand,  ought  not  to 
be  presented  for  payment  at  the  expiration  of  the  time  men- 
tioned in  the  bills,  but  at  the  ex|)iration  of  \A\xi\.  are  termed 
days  of  grace  (/).  i^nd  on  bills  payable  to  the  excise,  six 
da)^  beyond  the  three  days  of  grace  are  allowed,  if  required 
by  the  acceptor  [u).  But  in  the  case  of  bills  payable  on  de- 
mand, or  when  no  time  of  paywient  is  expressed,  no  days  of 
grace  are  allowed,  but  they  are  payable  instantly  on  present- 
ment (x).  On  bank  post-bills  also,  no  days  of  grace  are 
claimed  (y). 

Whether  days  of  grace  arc  allowable  on  bills  of  exchange 
payable  at  sight,  is  not  clearly  decided ;  it  is  observable,  how- 
ever, that  the  weight  of  authority  is  in  favour  of-such  an  al- 
lowance ( t). 

In  case  of  foreign  bills  of  exchange,  the  custom  is,  that 
three  days,  exclusive  of  the  day  on  which  the  bill  becomes 
due,  are  allowed  for  payment  of  them,  and  if  they  arc  not 
paid  on  the  last  of  the  said  days,  the  holder  ought  im- 
mediately to  protest  the  bill,  and  return  it,  or  otherwise  the 
drawer  will  be  discharged.  But  if  it  happens  that  the  last 
of  the  three  days  is  a  Sunday,  Christmas-day,  or  Good 
Friday,  the  holder  ought  to  demand  payment  on  the  second 
day,  and  if  it  be  not  then  paid,  treat  the  bill  as  disho- 
noured (a)  A  presentment  before  the  day  would  be  a  mere 
uullity  (6). 

With  resi>ect  to  inland  bills,  payable  after  date  or  sight, 
«r  on  a  particular  event,  it  doe?  not  ap|>ear  to  be  settled 
whether  the  acceptor  has  not  the  whole  day  for  payment 
without  reference  lo  banking  hours  (r).  At  all  events,  if 
the  holder  make  a  ?e«'ond  prt  .senlmcnt  on  the  last  day  of  grace, 
the  acceptor  may  insist  ou  paying  it  when  such  presentment 

(r)  8  Eau't  Rep.  S4S.    Mir.  134.  (1)  1  E»f.  N.  P.  R.  317.    %  WiU. 

*53-  (0  S«Iw.  N.  P.  173.  (u)  I  tUp.  N.  P.  C.  59.  (*)  Cfcrtty, 

^•2,  xia.  (y)  IbiJ.  ai$.  (s)  Ibiu.  aai.  («)  Ld.  Rijroi.  741. 

;9  aaJ  40  (ieo.  3,  c.  41.     NLr.  95.  (^}  i  Eip.  N.  P.  C.  %it.  {()  4 
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IS  niacfe,  without  paying,  the  fees  of  noting  or  protesting, 
notwithstanding  such  presentment  be  made  after  banking  hours, 
and  expressly  for  the  purpose  of  noting  and  protesting  (rf J. 
But  a  tender  after  the  day  of  payment,  and  before  action 
biought,  of  all  money  then  due,  is  insufticicnt  (e). 

The  days  of  grace  which  are  allowed  on  a  bill  of  ex-^ 
change  nmst  always  be  computed  according  to  the  law  of  the 
place  wheie  it  is  due  [f).  The  number  of  these  days  varies 
according  to  the  custom  of  difixrcnt  countries. 

In  ihe  dominions  of  Great  Britain,  Bergamo,  and  Vi- 
enna, three  days  are  allowed  ;  at  Frankfort,  out  of  the  fair 
tiaie,  four ;  at  Leipsick,  Naumberg,  and  Augsburgli,  five ; 
at  Venice,  Amsterdam,  Rotterdam,  Middlcberg,  Antwerp, 
Cologn,  Breslau,  Nuremburg,  Lisbon,  and  Portugal,  six ; 
at  Naples,  eight ;  at  Dantzic,  Koningsburg,  and  France,  ten; 
at  Hamburgh  and  Stockholm,  twelve ;  in  Spain,  fourteen ; 
at  Rome,  iifteen ;  at  Genoa,  thirty.  At  Leghorn,  Milan, 
and  some  other  places  in  Italy,  there  is  no  fixed  time.  Sun- 
days and  holidays  are  always  included  in  these  days  of  grace 
in  Great  Britain,  Ireland,  France,  Naples,  Amsterdam, 
Rotterdam,  Antwerp,  Middleburg,  Dantzick,  and  Konings- 
burgh  ;  but  not  so  at  Venice,  Cologn,  Bieslau,  and  Nurem- 
burg. At  Hamburg,  and  in  France,  the  day  on  which 
the  bill  falls  due,  makes  one  of  the  days  of  grace  j  but  ijo 
nhere  else  [g). 

The  causes  by  which  a  neglect  to  present  for  payment 
being  the  same  as  those  which  do  aw  ay  a  neglect  to  present 
for  acceptance,  it  would  be  repetition  to  mention  them  her^ : 
we  therefore  refer  the  reader  to  that  head. 

If  the  political  state  of  the  country  where  the  the  bill  \& 
due,  renders  a  presentment  for  payment  in  due  time  impos- 
sible, presentment  as  spoil  as  is  practicable  will  eutiUe  the  holder 
to  recover  (//). 

The  contract  of  the  acceptor  being  absolute,  he  is  prji- 
niarily  liable,  and  cannot  in  general  resist  an  action  on  ac- 
count of  the  neglect  to  present  the  bill  at  the  precise  time 
when  due  (i) ;  but  if  he  undertook,  by  his  acceptance,  to  pay 
M'ithin  a  certain  period  after  demand,  he  may  insist  on  the 
w  ant  of  presentnjent  {k), 

(i)4T.  R.  170.  {$)  8  Easjt's  Rep.  168.  (J)  Kyd,  8. 

Yf ;  Beawes,  474.  [k]  a  Smith's  Rep.   823*  ^ij  Dou£.  247. 

{k)  a  Show.  ajj. 
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If  a  bill  is  made,  or  acceptsd  payable  at  a  banker's,  or  at 

•  any  particular  place,   or  by  a  particular  person   not  party  to 

the  instrument,  the  presentment  for  payment  should  in  such 

case  be  complied  with,  or  the  drawer  and  indorsers  \\ill  be 

discharged  from  their  obligations  ;  as  w  ill  also  the  acceptor,  if 

-  he  has  been  really  prejudiced  (/). 

A  presentment  for  payment  of  a  bill  should  in  all  cases 
be  made  wiihin  a  reasonable  time  before  the  expiration  of 
the  day  on  which  it  becomes  due ;  and  if  by  the  known  lus- 
*tom  of  any  particular   place,    bills   are   payable  only  within 
'limited  hours,  a  presentment  out  of  those  hours  would  be 
impropir,  and  would  not  entitle  the  notary  to  present  it  {r,i). 
."■  Payment  should  be  made  only  to  the  holder  of  the   bill,  or 
'gome  pers<m  properly  authorised  by  him.    In  case  of  the  death 
of  ihe  lioldir,  payment  should  not  be  made  to  his  personal  re- 
presentative, unless  he   has   power   to  administer  to  his  ef- 
fects (//).     But  payment  of  a  bill  to  a  person  having  obtained 
probate  of  a  forged  will,  will  be  valid  (o).     So  payment  to  a 
minor  will  be  valid,  if  the  bill  be  beneficial  to  him  (p).     But 
payment  to  a  married  woman^  after  knowledge  of  that  fact, 
will  not  be  valid  (fj). 

-  ••  Payment  of  a  bill  to  a  person,  or  his  order,  without  know- 
'^dge  of  his  having  conmiitted  an  act  of  bankruptcy,  is  ef- 
"^ectuaUand  discharges  the  person  making  it,  1  Jac.  1,  c.  15, 

8.  14,  provided  such  payment  bp  made  more  than  two  ca- 
lendar "months  before  the  issuing  of  the  commission,  46  Grq. 
*S,  c*.  125,  s.  11 '2.  And  payment  of  an  acceptance  made 
•without  notice  of  a  secret  act  of  bankruptcy,  is,  provided  the 
bill  is  honoured  when  due,  valid,  although  between  the  time 
-of  acceptance  and  of  payment,  notice  of  the  bankruptcy  came 
"to  the  creditor's  knowledge  (;). 

^    So  payment  of  a  bill  by  a  bankrupt  to  a  hona  fide  cre- 
ditor, without  notice  of  the  bankruptcy,  is  protected   by  the 
'Statute   19  Gi?o.  2,  c.  32  ;    provided  such  payment   be  made 
•  fnore  than  two  calendar  months  before  the  issuing  of  the  com- 
^ttMssion,  46  Oeo.  3,  c.  185,  s.  112.     And  if,  when  the  bill 
becomes  due,  the  acceptor  be  a  banknipt,  the  holder  will  bo 
cntjtletl  to  claim  under  the  commission,  without  discharging 
the  other  parties  vi  hose  names  appear  upon  the  bill  from  their 


t 


{/)  »  Hen.  BI.    509.         {«)  4  T.  R.  70.     7  East'*  Rep.  385.        (n)  Pothier, 
iM,    -       (0  3  T.  R.   115.  (/>)  Poth.  pi.  166.  (?)  I  £*•»'» 

ep-l«7.  (r)7T.R.7U. 
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respective  liabilities,  provided  He  has  given  them  regular  no- 
tice of  non-payment  (*).  If  a  promissory  note  of  twenty 
years  date  be  unaccounted  for,  it  affords  a  presumption  of  pay- 
ment unless  the  contrary  appears  (f). 

When  a  creditor  directs  his  debtor,  to  remit  him,  by  post, 
the  money  due  to  him  by  a  bill  of  exchange,  &c.  or  where  it 
is  the  usuail  way  of  paying  a  debt,  if  the  bill  be  lost,  the 
debtor  w  ill  be  discharged  (r) ;  but  where  the  defendant  in  dis- 
charge of  a  debt  which  he  owed  to  the  plaintiff,  dehvered  a 
letter  containing  the  bills  which  were  lost  to  a  bellman  in 
the  street,  it  was  decided  that  he  was  not  discharged  from 
liability  to  pay  the  debt,  because  it  was  incumbent  on  him  to 
have  delivered  the  letter  at  the  general  post  office,  or  at  least 
at  a  receiving  bouse  appointed  by  that  office  {u). 

If,  when  a  bill  becomes  due,  the  holder  gives  time  to  the 
drawer,  or  releases  him  when  he  has  taken  him  into  custody, 
or  takes  a  fresh  security  from  him,  without  the  concurrence  of 
the  other  parties  to  the  bill,  they  will  thereby  be  discharged 
in  general  from  all  liability,  although  the  holder  may  have 
given  due  notice  of  the  non-acceptance  (.r).  Similar  indul- 
gence to  a  drawer  or  a  prior  indorser  would  also  discharge  all 
subsequent  parties  (j/).  But  in  the  instances  before  stated, 
Avhere  the  laches  of  the  holder,  in  not  giving  notice  of  the 
non-acceptance  of  the  bill,  will  be  excused  by  the  circum- 
stance of  the  drawer,  indorser,  &c.  not  having  effects  in  the 
hands  of  the  drawee,  such  parties  would  also  not  be  dis- 
charged by  the  holder's  giving  time  to,  or  taking  a  fresh  se- 
curity from  the  acceptor. 

The  holder  of  a  bill  of  exchange  may  receive  part  payment 
from  the  acceptor,  or  indorser,  and  sue  the  other  parties  for 
the  residue,  provided  he  does  not  give  time  to  such  acceptor  or 
indorser  to  pay  the  residue  (z). 

If  the  holder  of  a  bill  of  exchange  compounds  with  the  ac- 
ceptor or  any  other  party  to  the  bill,  w  ithout  the  assent  of  the 
drawer  or  other  subsequent  parties,  he  thereby  releases  them 
from  their  responsibilities,  if  they  had  effects  in  tlie  hands  of 
the  acceptor  or  prior  indorser  {a). 

The  holder  may  sue  a  prior  indorser,  although  he  has 
taken  in  execution  a  subsequent  indorser,  and  afterwards  let 

(j)  II  Ves.  Jun.  412.  (r1  5  Esp,  N.P.  C.  52.  (v)  Peake's  N.  P.  C. 
67.  («)  Ibid.  186.  (r)  3  Bos.  and  Piil.  365.      3  IJro,  C.  C.   i. 

8  Esst'sRep.  576.  (jp)  Ibid.  (aj  8  East's  Rep.  580.  («)  11 

Ves.  Jun.  410. 
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bim  go  at  large  on  a  letter  of  licence  Nvithout  having  paid  tli^s 
debt  (/;). 

In  all  cases  of  the  payment  of  a  bill  or  note,  a  receipt 
sboirid  be  written  upon  the  back  of  tl)e  bill,  43  Gco.^,  c.  120^ 
8. 5t  and  as  a  general  receipt  on  the  back  of  a  bill  of  exchange 
is  prima  facie  evidence  of  its  having  been  paid  by  the  ac- 
ceptor, when  pa}mtnt  is  made  by  the  drawer  or  indorser, 
the  holder  should  .*tate  in  the  receipt  by  whom  it  was  paid  (f). 
Where  a  part  is  paid,  the  same  should  be  acknowledged  upon 
the  bill,  or  the  party  paying  may  be  Uable  to  pay  the  amount 
again  to  a  bomtjide  indorsee  {d). 

If  on  presentment  of  a  bill,  the  drawee  refuses  to  pay  tlie 
amount  or  makes  default  of  payment,  in  case  the  bill  is  fo- 
reign, it  is  incumbent  on  the  holder  to  protest  it,  and  whe- 
ther foreign  or  inland,  to  give  due  notice  of  the  dishonour  to 
those  parties  to  whom  he  means  to  resort  for  pa}ment,  or  they 
will  be  discharged  from  their  respective  obligations  {e). 

In  regard  to  the  precise  time  within  which  the  notice  of 
non-pa)  ment  must  be  given  there  is  no  settled  rule.  The  ge- 
neral rule,  as  it  may  be  collected  from  1'iudal  v.  Brown  {/), 
seems  to  be  with  respect  to  persons  living  in  the  same  town, 
tliat  the  notice  shall  be  given  by  the  next  day;  and,  with  re- 
gcid  to  such  as  live  at  diiierent  places,  that  it  should  Ve  sent 
by  the  next  post.  But  if,  in  any  particular  place,  the  post 
should  go  out  so  early  after  the  receipt  of  tlie  intelligence,  as 
that  it  would  be  inconvenient  to  require  a  strict  adherence 
to  the  general  rule,  then  w  iih  respect  to  a  case  so  circum- 
stanced, it  would  not  be  reasonable  to  require  llie  notice  to 
be  sent  till  the  second  post  (^). 

In  Haynes  v.  Biiks  (A),  where  the  bill,  which  was  put 
by  the  plaintiff  in  the  hands  of  his  banker  to  present  for  pay- 
ment, iia\ing  been  dishonottred  in  I^ndon  about  two  o'clock 
on  Saturday,  and  presented  again  at  nine  in  the  evening,  by 
a  notary,  and  notice  given  of  the  dishonour  to  the  plaintiff  on 
Monday  at  Kniglitsbiidge,  who  gave  notice  to  the  indorsee 
^f  it  by  letter  on  Monday  ul  noon,  which  letter  the  iudoreer 
received  on  Tuesday  at  noon  in  Tottenham-court  road ;  it 
was  held  that  this  notice  was  sufficient  to  entitle  the  holder 
to  rscover  against  the  indoiser. 

So  where  the  indoisee  of  a  bill  of  exchange^  placed  it  in 
the  hands  of  his  bankers,  who  returned  it  the  day  after  its 

(*)  a  FI.  Kep.  i»35.  (OrChitty,  244.  (J)  i  Eip.  N.  P.  C.  463. 

(0   $  T.  R.  239.  (f)  I  Ibid.  167.         (^)  6  Eaifi  Rep.  lO.         (h)  3  Bo*. 

ar4  Put.  599. 

being 
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being  dishonoured  to  the  indorsee ;  it  was  held,  that  notice 
given  to  the  drawer  (the  defendant)  by  the  indorsee  (the  plaio- 
tiff ),  on  the  day  after  his  receipt  of  the  dishonour,  was  suf- 
ficient; for  a  banker  is  not  obhged  to  give  notice  of  the  dis- 
honour to  any  one  but  his  customer  (/). 

Where  ihere  are  several  indorsements,  and  the  holder  gives 
notice  of  dishonour  to  his  indorser,  each  successive  indorser 
■will  be  considered  as  having  used  due  diligence,  if  he  trans- 
mit the  notice  of  dishonour  on  the  day  after  it  is  received; 
but  if  he  neglects  giving  the  notice  on  that  day  and  the  day 
after,  it  will  be  too  late  {k). 

The  notice  of  dishonour  must  proceed  from  the  person 
who  can  give  the  drawer  or  indorser  his  immediate  remedy 
on  the  bill.  And  therefore,  in  an  action  against  the  de- 
fendant as  indorser  of  a  bill,  to  prove  notice  of  non- 
payment, A.  was  called,  who  swore  that  he  had  been  em- 
ployed by  the  original  parties  to  the  bill  to  get  it  discounted ; 
that  when  it  became  due  it  was  in  the  hands  of  one  Abbott, 
to  w  hom  the  plaintiif  had  endorsed  it ;  that  the  day  after  the 
witness  met  the  defendant,  and  told  him  that  it  had  not  been 
paid;  that  the  defendant  asked  who  held  it;  and  that  the 
witness  answered,  "  It  lays  at  Messrs.  Bands',  Abbott's 
bankers :"  Lord  Ellenborough  said,  "  If  you  could  make  A. 
the  agent  of  the  holder  of  the  bill,  the  notice  would  be  suf- 
ficient; but  in  reality  he  was  a  mere  sti anger.  The  bill,  when 
dishonoured,  lay  at  the  bankers  of  Abbot,  with  whom  A.  had 
no  sort  of  connection.  But  the  notice  must  come  from  the 
person  who  can  give  the  drawer  or  indorser  his  immediate 
jremedy  upon  the  bill ;  otherwise'  it  is  merely  an  historical 
fact.  In  this  case,  A.  was,  not  possessed  of  the  bill,  and  had 
no  controul  over  it.  The  defendant,  therefore,  is  not  proved 
to  have  had  any  legal  notice  of  the  dishonour  of  the  bill,  and 
is  discharged  from  the  liability  by  indorsing  it"  (/). 

In  addition  to  notice  of  dishonour,  it  is  necessary  for  the 
bolder,  in  the  case  of  a  foreign  bill,  to  protest  it  for  non-pay- 
inent ;  which  protest,  or  at  least  a  minute  of  it,  should  be  made 
on  the  last  day  of  grace  (in).  But  when  the  bill  has  been 
already  protested  for  non-acceptance,  and  due  notice  thereof 
has  been  given,  though  usual,  it  is  not  necessary  to  protest  for 
non-payment,  or  to  give  notice  thereof. 

Payment  of  a  bill,  whether  foreign  or  inland,  being  re- 
fused, any  third  person,  not  party  to  the  bill,  may  pay  it  for 

(0  9  .East's  Rep.  347.  (i)  6  Ibid'.  1^.  (0  I  Camp.  N.  P.  C, 

(«}  4  T.  R.  174. 
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the  honour  of  the  drawer,  or  any  of  the  indorsers,  and  ac- 
quires thereby  all  tlie  same  rights  that  the  holder  of  the  bill 
liad,  althouijh  no  regular  transfer  of  the  bill  was  made  to 
liim  (w)'  'Ihls  payment,  as  it  is  always  made  after  protest, 
and  in  prudence  should  not  he  made  before  (o),  is  called  pay- 
menl  supra  protest.  But  the  acceptor,  if  he  has  previously 
made  a  simple  acceptance,  canHot  pay  in  honour  of  an  in- 
dorser,  unless  he  has  made  such  acceptaiice  without  having 
effects  of  the  drawer  in  his  hands ;  because,  as  acceptor,  he 
is  alr6ddy  bound  in  that  capacity  {p).  IF  the  acceptor  supra 
protest,  for  the  honour  of  the  drawer  or  indorser,  receives  his 
approbation  of  the  acceptance^  he  may  pay  the  bill  without 
any  pr6test  for  non-payment  (7). 

7.  Of  promissory  notes,  bank  notes,  bankers'  notes  and 
cheques  on  bankers. 

A  promissory  note  is  a  direct  engagement  in  writing,  to  pay 
a  sum  specified,  at  a  time  therein  limited,  or  on  demand,  to  a 
person  thereih  named,  or  his  order,  or  to  the  bearer  (r). 

The  validity  of  these  instruments  having  been  much  ques« 
'tioned  by  lx)rd  Holt,  in  Gierke  t.  Martin  (s),  that  the  payee, 
and  in  Buller  V-  Crips  {t),  that  the  indorsee  of  a  promis- 
sory note,  could  ilot  maiutaiu  an  action  against  tlie  maker 
thereof,  such  note  not  being  within  the  custom  of  mer- 
chants, but  that  it  was  to  be  considered  only  as  evidence  of 
a  dtbt;  it  was  for  the  purpose  of  encouraging  trade  and 
commerce,  enacted  by  the  statute  3  and  4  yltm.  c.  9i  s.  Ij 
**  That  all  notes  in  writing,  made  and  signed  by  any  person 
or  persons,  body  politic  or  corporate,  or  by  the  servant  or 
agent  of  any  corporation,  banker,  goldsmith,  mcrcliaut,  or 
trader,  usually  eutriisted  by  them  to  sign  such  notes  for 
them,  whereby  such  person,  &c.  or  their  servant  or  agent, 
promise  to  pay  to  any  Other  person  or  persons,  body  politic 
atid  corporate,  or  order,  or  bearer,  the  money  mentioned  in 
mich  note,  shall  be  consftrucd  to  be,  by  virtue  thereof,  due 
and  pa}able  to  such  person,  Sec.  to  whom  the  same  is  made 
payable ;  and  also  such  note,  payable  to  any  person,  &c.  or 
ordei,  shall  be  assignable  or  indorseable  over  in  the  samo 
manner  as  inland  bills  of  exchange  are,  or  may  be,  by  the 
custom  of  merchants :  and  the  person,  &c.  to  whom  the 
money  is  payubie,  may  maintain  ait  action  for  the  same  iu 

(n)  I  Ejp.  N.  P.  C.   iia.         (»)  Bctwef,   436.     M»r,  liS.         (f)  Beawei. 
436.  (i)  Ibid.  (r)  I  Ul.Com.  46^  (0  lU.Raya.  :5«. 

(I)  6  Mod.  3^ 

»uch 
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sticli  manner  as  he  might  upon  any  inland  bill  of  exchange, 
made  according  to  the  custom  of  merchants  ;  and  the  person, 
8cc.  to  whom  such  note  is  indorsed  or  assigned,  may  maintain 
an  action,  either  against  the  person,  &.c.  who  or  whose  ser- 
vant or  agent  signed  such  note,  or  against  any  of  the  persons 
who  indorsed  the  same,  as  in  cases  of  inhuid  bills  of  exchange, 
and  the  piaintiif  shall  recover  damages  and  costs  of  suit ;  and 
in  case  of  nonsuit  or  verdict  against  the  plaintiff,  the  defendant 
shall  recover  costs." 

This  statute  places  promissory  notes  on  the  same  footing 
as  bills  of  exchange,  and  consequently  tlie  decisions  and 
rules  relating  to  the  one  are  in  general  applicable  to  the 
other. 

No  formal  set  of  words  is  essential  to  the  validity  of  this 
kind  of  instrument  {v).  Neither  is  it  necessary  it  should  con- 
tain any  words  rendering  it  negotiable  (//).  A  note  merely 
promising  to  account  with  another,  or  his  order  for  a  certain 
sum,  value  received,  is  a  valid  promissory  note,  though  it 
contains  no  formal  promise  to  pay  (r).  To  render  such  a 
note  valid,  however,  it  must  be  made  payable  at  all  events, 
and  not  out  of  a  particular  fund;  and  it  must  be  for  the  pay- 
ment of  money  only,  and  not  for  the  peiformance  of  any 
other  act.  A  written  promise  to  pay  300/.  to  B.  or  order, 
*^  in  three  good  East  India  bonds,"  was  held  not  to  be  a  pro- 
missory note ;  and  that  an  undertaking  to  pay  money  and 
deliver  up  horses  and  a  wharf  on  a  particular  day;  or  an  en- 
gagement to  pay  money  on  demand,  or  surrender  the  body  of 
A.  B.  will  not  operate  as  a  note  within  the  statute  of 
Anne. 

A  note  beginning,  "  I  promise  to  pay,"  and  signed  by  two 
or  more  persons,  is  several  as  well  as  joint,  and  the  parties 
may  be  sued  jointly  as  well  as  severally;  but  when  a  pro- 
missory note  is  made  by  several,  and  expresses,  *'  we  promise 
to  pay,"  it  is  a  joint  note  only  (?/). 

Bank  Notes. — ^These  notes  are  payable  on  demand,  and, 
by  general  consent  of  mankind,  are  treated  as  money  in  the 
ordinary  course  and  transactions  of  business  (z).  But  a  tender 
of  them  is  not  sufficient,  if  objected  to  at  the  time  of  the 
offer  Qi);  though  after  such  a  tender,  a  creditor  cannot  ar- 
rest his  debtor,  33  Geo.  3,  c,  1,  s.  8;  43  Geo.  3,  c.  13,  s.  3. 
They  cannot  be  recoveied  by  the  legal  owners  from  a  ho/w 

(■»)  Willes,  396.  (a)  6T.R.   2j.  {x)  Ld.  Raym.  139$. 

(/J  Peake's  N.  P.C.  j^o.         («)  i  Bur.  457.  (4)  3T.R.  554. 
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fide  holder,  for  a  valuable  consideration,  and  without  notice 
of  tie  tine  owners  (6).  For  the  holder  of  a  hank  note  is, 
prima  facie,  entitled  to  prompt  payment  of  it,  and  can- 
not be  aft'ccted  by  the  previous  fraud  of  any  fornacr  holder 
hi  obtaining  it,  unless  evidence  be  given  to  brii>g  it  home  to 
his  privity.  And  as  possessioji  is  prinui  facie  evidence  of  pro- 
perty in  negotiable  instruments;  in  trover  for  the  recovery 
of  a  lost  note,  the  defendant  will  not  be  called  upon  to  show 
his  title  to  the  note,  without  evidence  from  the  other  side 
that  he  got  possession  of  it  mala  Jide,  or  without  consi- 
deration  (  c  ). 

Bankert 'Sotcsi  Bankers' cash-notes,  or  goldsmiths' notcs,  as 
mnd  Checks  on^  they  w  ei  c  formerly  called,  are  promissory  notes, 
BcMkeru  (^payable  to  ord<;r  or    beaier,   on  demand,  and 

are  transferrable  by  delivery.  They  may,  however,  be  nego- 
tiated by  indorsement,  in  which  case  the  act  of  indorsing 
will  operate  as  the  making  of  a  bill  of  exchange.  On  account 
of  their  being  payable  on  demand,  they  are  considered  as 
cash,  w  hether  payable  to  order  or  bearer ;  but  if  prt  seated  in 
due  time,  and  dishonoured,  they  will  jiot  amount  to  pay- 
ment (f/).  At  present  cash  notes  are  seldom  made,  except 
by  country  bankers,  their  use  having  been  superseded  by  the 
introduction  of  checks. 

A  check  or  draft  is  as  negotiable  as  a  bill  of  exchange  (e). 
In  case  of  default  of  payment  by  the  drawee,  the  assignee 
may  maintain  an  action  against  the  assignor,  on  the  consi- 
deration of  the  transfer ;  unless  it  was  expressly  agreed  at  the 
time  of  the  tiansfer,  that  the  assignee  should  take  the  in- 
strument assigned  as  payment,  and  run  the  risk  of  its  being 
paid,  or  that  he  has  not  used  due  diligence ;  in  vs  hich  cases 
]t  will  amount  to  payment;  and  in  the  event  of  the  failure  of 
the  banker,  the  assignor,  and  every  other  party  to  the  check 
will   be  discharged  (f). 

As  to  the  precise  time,  when  a  check  should  be  pre- 
sented for  payment,  there  is  some  degree  of  uncertaintv.  It 
may,  however,  be  collected  from  the  cases,  that  a  check  on 
a  banker,  or  a  cash  note,  &.c.  payable  on  demand,  ought,  if 
given  in  the  place  where  it  is  payable,  to  be  prcsntcd  for 
payment  the  same  day  it  is  received,  or  at  farthest,  early  in 
the  next  morning,  unless  prevented  by  distance,  or  some 
inevitable  cattse  or  accident,  which  in  all  cases,  will  excuse 

ti)  It  Eist'j  Rep.  130.  W  t  Camp.  N.  P.  C.  5.  (i)    7  T.  R. 

64.  (r)  Ibid.  4-J-  (/)  7  T.  K.  65.     i  Ld.  Kavm.  930. 

the 
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the  neglect  to  make  a  presentment  so  soon  as  would  other- 
wise be  necessary  (g).  But  in  point  of  law,  there  is  ro 
other  settled  rule  than  that  the  presentment  must  be  made 
within  a  reasonable  time,  which  as  observed  by  Lord  Ellen- 
borough,  must  be  accommodated  to  other  business  and  affairs 
of  life,  and  the  party  is  not  bound  to  neglect  every  other 
transaction  in  order  to  present  the  check  on  the  same  day  he 
receives  it  (//). 

When  the  check,  &c.  is  due  on  demand,  and  not  payable 
at  the  place  where  received,  it  is  said,  that  it  should  be 
forwarded  for  payment  by  the  next  post  after  it  was  re- 
ceived {i). 

Payment  of  a  check  or  draft  before  it  is  due  is  contrary  to 
the  usual  course  of  business;  and  therefore  when  a  banker 
paid  a  check  the  day  before  it  bore  date,  which  had  been 
lost  by  the  payee,  he  was  liable  to'  repay  the  amount  to  the 
loser  (A). 

When  payment  is  made  by  the  drawee  giving  a  draft  on  a 
banker,  it  is  not  adviseable  to  give  up  the  bill  until  tlie  draft 
is  paid  (/), 

If  the  holder  of  a  draft  on  a  banker  receives  payment  there- 
of in  the  banker's  notes  instead  of  cash,  and  the  banker  fails^ 
the  drawer  of  the  check  will  be  discharged  (/»). 


CHAP.  IX. 

Of  Banhruptcif. 

.   SECTION    1. 

Against  ^hom  a  Commission  of  Bankrupt  erf  may  he  Issued. 

ALL  persons,  whether  natural  born  subjects,  aliens,  or 
denizens,  being  in  trade,  and  capable  of  making  binding  con- 
tracts, may  be  made  bankrupts.  13  Eiiz.  c.  7.  s.  1.  1  Jac.  1. 
c.  15.  s.  2.  21  Jac.  1.  c.  19-  s.  15.  Persons  having  pri- 
vilege of  parliament,  whether  peers  or  commoners  (n).  Clergy- 
men  (o),  are  subject  to  the  operation  of  the  bankrupt  laws. 

(g)  Kyd.  46.  Bayley,  6j.  n.  c.  (h)  6  East's  Rep.  5.  (i)  Bayley,  64. 

(A)  Chitty,  127.  (/)  Mar.  21.  ('«J  z  Show,  296.  («)  1  Aik.  209. 

i*)  Cowp.  745. 
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Bill  iufaiits  (/)),  anil  married  women  cannot  be  raaJe  bank-* 
];npts.  And  if  a  feme  sole,  being  a  trader  marries,  a  com-* 
mission  issued  alter  the  marriage  cauuut  be  supported  (y)« 
Tlicre  ai  e  however,  exceptions ;  for  ?ifcme  covert,  sole  trader 
according  to  the  citstom  of  London^  may  be  made  a  bauk<« 
rupt  with  respect  to  her  separate  effects  in  trade  (/).  So 
vhere  the  husband  has  abjured  llic  realni^  become  an  exile, 
been  transported,  is  divorced  a  vincm'o  or  the  like,  and  ilie 
wife  has  become  liable  on  her  contracts  so  as  to  be  sued  at 
law  and  charged  in  execution,  is  liable  to  a  commission  of 
bankruptcy  (s).  An  infant  who  had  held  himself  forth  to  tin; 
vorld  as  an  adult,  and  sui Juris,  and  had  traded  in  that  cha* 
racter  for  two  years^  Wits  held  liable  to  the  bankrupt  laws. 


SECTION    II. 

What  Trading  is  rcithin  the  Bankntpt  Laws, 

ANY  merchant  «r  other  person  using  the  trade  of  nier* 
chandize,  by  way  of  bargaining,  exchange,  bartering,  chevi- 
sancc,  or  otherwise,  in  gross  or  by  retail,  or  seeking  his  trada 
of  living  by  buying  and  selling,  may  be  liable  to  be  a  bank-< 
rupt.  21  Jac.  I.  c.  If),  s.  2.  Also  bankers,  brokers,  lactors. 
(5  Geo.  2.  c.  30.  s.  Sy.)  dealers  in  coal?,  scriveners  (0*  vhit- 
ners,  brickmakcrs  (r).  butchers  (u),  manufacturers  of  every 
description  who  purchase  commodities,  and  manufacture  them 
into  articles  for  sale,  as  clothiers  (i),  goldsnuths  (J/),  lock* 
smiths  {z),  plumbers  {a),  smiths  (h),  shoe-makers  ((),  nai- 
lors  {cl),  tanners  [c),  bakers  (J),  brewers  (g),  millcners  (A), 
and  dyers  (i). 

Pawnbrokers  (A:),  smugglers  (/),  and  a  carpenter  who  buys 
matei  ials  for  the  use  of  his  trade  (?«),  are  liable  to  a  corn* 
mission  of  bankru])t. 

But  contractors  for  victualling  the  royal  navy  («) ;  drovers 
of  cattle,  farniers,  graziers,  (6  (rfo.  2,  c.  30,  s.  40,)  inn- 
keepers («),   alehouse   keepers,    or  victuallers  (p),    receivers 

(/•)  1  Atlc.  146.     14  Vc:.  Jiir..  €02.         (f )  i  Bro.  C.  C.  266.  (r)   t  All. 

»o6.  (1)  16  Vcs.  Jun.  tb$.  [t)   t  Atk.  t4«.  (v)    1  Dro.  C. 

C.  I7J.  (tt)  4  Bur.  214X.  (r)  Ld.  Rjym.  610. "  (y)  Stone  110. 

<»)  I  Ld.  R4ytn.«li.  {a)  Hut.  46.  (A)  ft  Bi.  Com.  476.'         (e)  Cio^ 

Tat.  31.  (</)  Coodhitige,  11.  (*)  3  Mf>J.  3?o.  ( /')  Lex, 

Mrr.  488.  {£)   1  Ld.  Raym.  610.  (i>)  »  WiU.  169.  (1)  Ibid. 

(4)  I  .MI.  ao«.  (/)  Ibid.  J 96.  (m)  3  Med.  155.  (»)  I  Ycau 

<70«  (•)  3  ^*'  3»0'  (p)  4  Bur.  1064. 
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general  of  the  parliamentary  taxes,  (5  Geo.'2,  .c.  30,  s..40,) 
and  the  holders  of  stock  in  the  Bank  of  England,  in  the 
East  Tndijf,  South  Sea,  Guinea,  London  Assurance,  Royal  Ex- 
change, and  English  Linen  Companies,  and  adventurers  id 
the  Royal  Fishing  Trade,  in  respect  of  such  stock,  are  not 
liable  to  bankruptcy. 

Neither  is  an  owner  of  a  mine  who  buys  candles  and  sells 
them  to  his  workmen  (q),  nor  a  schoolmaster  who  buys  books 
and  shoes  and  sells  them  at  a  profit  to  his  scholars  (r).  A 
maker  of  alum  cannot  be  a  bankrupt  (s).  nor  can  an  under- 
writer merely  as  such  (f).^ 

ITiough  ail  innkeeper  or  a  victualler  are  not  subject  to  the 
bankrupt  laws  while  he  confines  himself  to  supplying  his 
guests  with  necessaries,  or  selling  liquors  out  of  his  house  in 
small  retail  quantities,  yet  if  he  deals  in  liquors  as  a  distinct 
business,  and  sells  them  to  all  persons  who  apply  for  them,  he 
may  be  made  a  bankrupt  (v). 

So  if  a  farmer  buys  horses,  for  the  express  purpose  of  selling 
again  at  a  profit  (w),  or  buys  potatoes,  and  sells  them  with 
others  raised  upon  his  own  land  (a),  he  may  be  a  bankrupt 
upon  such  trading. 

But  in  Stewart  v.  Ball  (r),  it  was  held  that  a  farmer  who 
occasionally  bought  hay,  corn,  horses,  pigs,  &c.  with  a  view 
to  sell  again  for  profit,  which  were  incident  to  the  occupation 
of  a  farmer,  did  not  thereby  make  himself  a  trader  within  the 
bankrupt  laws. 

A  farmer  and  grazier  exercising  also  the  business  of  a  drover, 
by  buying  and  selling  cattle  from  iime  to  time  beyond  the  occa- 
sions of  his  farm,  is  exempted  from  the  operation  of  the  bank- 
rupt laws  by  stat.  5  Geo.  2,  c.  '30,  s.  40.  And  the  purchase  of 
hay  for  the  support  of  his  cattle,  and  the  sale  of  part  of  it 
again  because  it  was  more  than  was  required  for  their  con- 
sumption, will  not  make  him  a  trader  (j/). 

And  though  a  brick-maker  is  within  the  statute,  yet  a  dis- 
tinction subsists  where  the  business  is  carried  on  only  as  a 
mode  of  enjoying  the  profits  of  a  real  estate,  and  wijen  it  is 
carried  on  substantially,  and  independently  as  a  trade.  Thus, 
where  a  devisee  for  life  of  an  estate,  part  of  which  consisted  of 
brick  ground,  made  bricks  for  sale  there  generally,  with  a  view 
to  profit,  he  was  held  not  to  be  a  trader  within  the  meaning  of 

(?)  Cooke,  B.  L.  58.  (r)  Peake,  N.  P.  C.  76.  (s)  Cockj,  B. 

t.  60.  (t)   15  Ves.  Jun.  235.  (-v)   I  T.  R.  572.     1  Selw.  N,  P.  199. 

(u)t  T.  R.  57J.  (uj   I  Str.  j jj.  (x)  2  Nsw  Rfp.  78.,  ^v)  %s 

Eaft's  Rep.  274, 

the 
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ibc  bankrupt  laws,  though  he  purchased  the  coals  and  soirii* 
of  the  wou  !  used  in  buniiug  the  bricks,  and  had  occupied  the 
same  ground  as  a  brickniaker  for  general  sale,  befoie  the 
estate  came  to  him  by  devise;  for  that  it  was  but  a  more 
beneficial  mode  of  enjoying  his  own  estate,  by  carrying  the 
soil  to  market  in  au  ameliorated  state  (:). 

It"  a  man  bu)s  a  coal-mine,  works  it,  and  sells  the  coals,  he 
i<  not  a  trader  withiu  the  meaning  of  the  bankrupt  laws  {a). 
But  if  he  soils  the  coal  from  the  mine,  together  V^ith  others 
uhich  he  boui;ht  at  market,  then  he  becomes  a  trader  withiu 
the  statute  (A). 

A  builder  vho  bny«  timber  which  he  works  into  the 
bouses  which  he  builds,  and  sells  the  houses  when  built,  ig 
not  a  trader  within  the  statutes  (t). 

Neither  is  the  building  of  a  theatre  to  be  held  in  shares, 
and  to  be  paid  for  by  measure  and  value,  and  of  which  the 
builder  held  nine  shares,  a  trading  within  the  baukrupt 
Liws  {d).  . 

Being  part  owner  in  a  ship,  unless  he  freights  it,  or  in  a 
barge,  waggon ,  or  hackneycoath,  will  not  make  a  man  a  trader  (<•). 

Drawing  and  redrawing  bills  of  exchange,  and  a  continu- 
ation of  it,  with  a  view  to  gain  a  profit  upon  tlie  exchange, 
is  a  trading  within  the  bankrupt  laws  (f)  But  merely  draw- 
ing bills  ou  a  person's  own  account,  for  the  purpose  of 
raising  money  to  improve  his  e4«tate,  and  paying  for  their  being 
discounted,  bcf^ides  interest,  and  borrowing  accommodation 
notes  in  exchange  for  his  own  to  the  same  aniouut,  will  nut 
make  a  man  an  object  of  the  bankrupt  laws  (i:^). 

A  trader,  having  retired  from  business,  may  become  a  bank- 
rupt in  respect  of  debts  coutracted  during  the  period  of  hi* 
trading  (A)- 

One  single  act  of  buying  and  selling  will  not  make  a  mati 
a  trader,  nor  will  buying  only  or  selling  oiyly ;  but  it  must  be 
a  repeated  practice  botli  of  bujing  and  selling,  in  order  to 
get  a  livelihood  (J).  And  upon  this  principle  it  has  been 
decided,  that  if  a  person  imports  goods  without  selling  them 
(/r),  or  sells  off  goods  bought  for  his  private  use,  or  any 
special  purpose  {I),  it  is  uot  a  trading  within  the  meaning  of 
the  statute 

(%)  7€att'iKep.  442.  (a)  aWtU.  169.  (i)  Ibid.  170.  (c)  J  Esp 
N.  P.  C.  147.  (d)  a  Camp,  N.  P.  C  300.  (04  Ve«.  Jun. 

1*8.     I  Veat.29.  (f)  I  Atk.  128.  (g)  Cowp.  745.  f*>   t 

Vept.  5.  0)  2  BU  Com.  476.     2  Taunt.  176.  •  (*J  »  Kel.  4*7 

C0».V«t.»9. 
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It  ih  both"  a  buying  and  selling  to  obtain  a  livelihood,  which 
brings  a  person  within  the  statutes  ;  a  buying  or  a  selling  alone 
tvill  not  produce  thi«  effect  (m).  And  therefore  a  mere  artisaa 
or  handicraftsman,  who  obtains  his  living  by  his  personal 
labour  only  is  not  subject  to  the  bankrupt  laws  («)• 

If  the  executor  of  a  person  who  was  a  trader,  dispose  of 
his  testator's  stock  in  trade,  it  will  not  be  such  a  trading  as  to 
make  him  liable  to  be  a  bankrupt;  even  if  the  executor  fouird 
k  necessary  to  j)urchase  articles  to  mix  with  and  make  the 
stock  of  the  testator  more  fit  for  sale  (o).  But  if  the  execu- 
tor buy  the  same  articles  as  the  testator  dealt  in,  and  seli 
them  intire,  he  will  be  a  trader,  and  subject  to  a  cohimission 
oi'  bankrupt  (p). 


SECTION    III. 

Of  the  Place  of  Tradbtg 

f  F  the  trading  should  be  by  buying  only  in  England,  and 
selling  beyond  the  sea  {q),  or  buying  beyond  sea,  and  selling 
6nly  in  England,  or  if  the  party  should  only  trade  to  England, 
and  not  reside  here,  it  is  a  trading  within  the  bankrupt  laws  (/). 
And  if  a  party  residing  abioad  comes  to  England,  and  commits 
an  act  of  bankruptcy,  he  may  be  made  a  ba"nkrupt. 

If  one  of  two  partners  of  a  house  in  Dublin  purchase  goods 
in  Engfend  in  tfifrj^int  name  of  himself  and  partner,  it  ha;*^ 
been  held  that  the  debt  so  created  made  the  partner  resident 
in  Dublili  a-  trad6l"  in  England'  surbject  to  th«  bankrupt  laws  is). 


SECTION    IV. 

Wha(  are  sufficient  Ads  of  Bankruptcy. 

THE  better  to  obtain  a  clear  and  comprehensive  vieW  of 
the  decisions  upon  the  subject  of  this  section,  we  shall  consider 
separately  each  act  of  Mnkruptcy,  upon  which  any  question 
appears  to  have  been  raised ;  premising  that  the  statutes  of 
bankruptcy  are,  as  to  the  act  of  bankruptcy  and  trading,  con- 
iined  lo^  England,  and  do  not  extend  to  acts  done  in  other  do- 
minions of  Great  Britain,  or  in  foreign  cou'titries  (J:). 


(«)   I  Com.  Ui^.  J22,  (»)   3  Mod.  155.  (0)  Cooke,  B.  L.  44. 

p)  I  Atk.  IG2.  (y)  Raym.  Rep.  375.  (r)  Cowp.  398.     6  T.  R.  350. 

*)  Tauat,  270.  (r)  Cowp.  39S,  ' 
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Dv  Stat.  13  Uii.  e.  7,  s.  1.  1  Jac.  I,  C.  \b.  s.  T,  2.  h  is 
enacU'd,  ihui  any  pcrsotj  u>iijg  the  tratlc  of  merchaiulizt;,  Scc. 
mIk)  >1iuII  (io  thu  fuUowiiig  uct»^  shall  be  liahle  to  be  a 
bunknipt. 

1.  "    Dtpart  thi?  realm.** 

This  must  he  done  v\  itli  ;>n  intention  to  tU  fi  and  or  delay  CFedi- 
toij»;  for  delay  withoulsuch  imeutiou  will  not  be  uu  act  of  bank- 
f  uptcy  (r). 

All  inteittiou  to  delay  creditorb,  although  no  delay  t^es  plac» 
13  aa  act  of  b:uikrup(cy  (wX 

'i,  "   C)r  l)ej;iu  to  keep  house." 

To  conslilute  an  act  of  bankruptcy,  the  begiuMing  to  keep 
house  must  be  done  nith  an  intent  to  defraud  or  dehiy  cretU- 
tors;  whieh  intent  to  tiefraud  (>r  dtlay  is  evidenced  by  being 
actually  denied  to  a  creditcH  (i)-  I^"t  «"  order  to  be  denitd 
i:t  uo6  anflkient  without  an  actnal  detiial  (//).  And  the  denial 
niQst  be  to  a  creditor  w  ho  has  a  debt  due  to  demand  :  a  denial 
therefore  to  the  holdrr  of  a  security  payable  at  a  future  day  wiU 
uot  be  surticient,  although  the  security  be  5tKh  as  may  by  sta- 
tute 7  ^^co.  1,  c.  31.  ».  1, '2.  be  proved  under  the  eonuim- 
sion  (r).  Ihit  denial  to  the  holder  t)f  a  bill  on  the  morning  of 
Ihe  day  on  which  it  becomea  dae  is  siifiicient  (//). 

A  deniji  by  order  of  a  trader  to  a  creditor  is  not  of  itself  an 
act  of  bankruptcy,  but  only  evidence  of  it,  aitd  therefore  open 
tx>  explanation.  Iking  denied  uhcH  siek,  engaged  in  rom- 
pany,  particular  busines^s,  or  o\vi»jg  to  the  lateness  of  the  hour, 
ure  not  act*  oi  bankruptcy  (//). 

On  the  olher  hand,  it  is  not  necessary,  in  order  to  eeiistitute 
a  denial  an,  act  of  bankruptcy,  that  the  bankrupt  should 
hijve  i»iven  orders  to  deny  any  particular  creditor ;  for  a  ge- 
neral order  of  «k.-NiaI,  followed  by  an  actual  tienial  is  suf- 
li<'.iei!t  (r). 

It  is  nf>t  absolntely  necessary  ihat  the  denial  should  be  to 
the  creditor  personally  (rf):  a  denial  to  his  dcrk  (<•),  or  to-  his 
.serviinl  ijji)  is  .sntVwient. 

lit  a  case  where  it  appeared  that  the  credlfw,  t^)  whonn 
the  duHial  was  supposed  to  have  beea  ^iv«-u  by  Uie  plniiitid'A 
clerk,  had  ouly  deniamled  paynn'nt  of  the  debt,  but  hucl  uot 
asked  Ut  See  tiie  plaintiti'  pcrscH^itlly,  aud  that  the  clerk  »tJip- 
ji(>.>ed    to    give    thw    dtiii;*!,    had    uo  specific   direitious   lor 

<<0  7T.k.  509,     f^TcV  jljn.  57fc.  (k)  9  E«it'«  Hcb.  48^.  X»Yi 

■\.  K    vTt  (>)  Cockc,li.  L  74.  («)  7  ViD.  Ahr.  6.  »|.  14- 

lit.  %  (h)  I  Ash.  aoi.     1  Bur.  484.     Bui.  S.  P.  j8. 

, . ,  Cooke,  U.'L^^.    1  *niul»t.  479.  {J)  6u4.  N.  1'.  i9.  (0  *  T. 

.   **  59-  if)  «5  Vei.  Jun,  44j>. 
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giving  it,  it  \vas  held  that  such  denial  did  not  amount  to  an 
act  of  bankruptcv  (g). 

A  d-enial  to  avoid  an  attachment  for  non-delivery  of  goocfs, 
as  it  is  only  to  evade  doing  a  duty,  dues  not  amount  to  an  act 
of  bankruptcy  (//);  but  a  denial  to  a  creditor  to  avoid  servic(^ 
ont  of  chancery,  upon  a  decree  for  payment  of  debt>  i»  othgr* 
vise  (/).  ... 

A  concerted  act  of  bankruptcy  will  not  support  a  cbm- 
iriission.  And  therefore  if  a  creditor  calls  upon  the  bankrupt, 
by  agreement,  that  he  may  deny  hia)selt<  or  otherwise  Gonr.uts^ 
an  act  of  bankruptcy  Mitli  the  bankrupt,  ihe  eomniissioa 
cannot  be  supported  upon  such  concerted  act  (k) .  If  how- 
ever, a  crty.iitor  not  privy  to  the  agreement,  calls  upon  the 
bankrupt,  and  he  is  denied,  the  denial  will  be  good  evidence 
of  an  act  of  bankruptcy  (/). 

S.  "  Or  absent  himself." 

This  if  done  wiih  a  view  to  delay  creditors,  is  an  jjct  of 
bankruptcy,  although  no  creditor  has  been  thereby  delayed  (//a). 
But  it  is  not  an  act  of  ba^ikruptcy  if  he  abseut  hunself  for 
any  other  purpose  thali  to  defraud  or  delay  his  creditors :  as 
if  to  avoid  an  arrest  upon  an  excommiDikuto  capiendo\nyi 
or  the  service  of  process  to  enforce  a  decree  in  chancery;  or 
gn  attachment  on  an  award  for  non-delivery  of  goods  pursuant 
to  the  award  (o);  for  it  h  not  a  debt  Uit  a  duty  only. 

4.  "  Or  wilhngly  and  fraudulently  procure  himself  to  be 
arrested,  or  yield  himself  to  prison." 

This  if  done  for  a  tictitioas  debt  is  deemed  art  attempt  to' 
defr-cvud  creditors,  and  consequently  an  act  of  bankruptcy # 
And  if  a  man  yields  himself  to  prison  for  a  just  debt,  if  djne 
with  an  intent  to  delay  or  defraud  creditors,  and  the  party 
lies  in  prison  two  months,  is  an  act  of  bankruptcy  (/;). 

b.  "  Or  willingly,  or  fraudulently  procure  his  goods,  money, 
or  chattels,  to  be  attached  or  sequestered." 

The  attachment  meant  by  the  legislature,  is  that  by  which 
suits  arn;  commenced  in  Loudon,  Bristol,  and  other  towns, 
where  that  species  of  process  is  n)ade  use  of.  Hence  wher& 
a  person  executes  a  bond  and  warrant  of  attorney  to  confess 
judgment,  either,  for  a  bona  fide  debt  (q),  or  for  a  larger  sum 
than  is  really  due  (/),  and  judgment  is  entered  upon  it  ^ecprd- 

(g)  1  Camp.  N.  P.  C.  271.  (h)  1  Atk.  196.  (1)  2  Com.  tJi^.  5, 

(J)   Bui.  N.  I'.  39.      16  Ves.  Jun.  145.  (/)   7  Ibid.  303.      16  Ibid.  145^ 

(m)  2  Esp.  N.  P.C.  651,      1  New  Rep.  234.         '  (n)  tCoffl.  Pi*  J2j. 

(0)  Davis's  ^.  L.  45.  {f>)  7  Vi.^.  Aht.  6*,  €2>,  pt.'  25.  (j)  Coekr, 

B.  t.  )Oo.  j,r)  Cowp.  4^7. 

«"'  ' 
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liigly,  and  llie  tkbtor's  goods  taken  in  execution,  such  execu" 
lion  is  not  an  attaclnnout,  and  constquentlv  is  not  an  act  of 
|>ank,ruptcy,  williin  the  nieaninj^  of  this  clause. 

An  adverse  attaclnncnt  or  sequestration  is  not  within  thr 
Weaning  of  tlie  statute,  but  it  nuist  be  by  the  party's  procur- 
iri*,  witli  an  intent  to  delay  creiHtors  (s). 

(3.  "  Or  depart  from  his  dwelling  house." 

To  constitute  this  an  act  of  bankruptcy,  the  intention  to 
delay  his  creditor,  by  departing  from  his  d\v<'Iling  ht)nse,  h 
sufficient  (l).  But  the  motive  of  the  party  may  be  explained 
by  circumstances  which  will  negative  the  apparent  intent  (r). 
A  compulsory  absence,  as  in  the  case  of  being  arrested,  wiU 
not  be  an  act  of  bankruptcy  (//).  Nor  an  absence  to  avoid  ai- 
lachment  for  not  performing  an  award  for  the  dehvei  y  of 
goods  (j);  but  It  is  otherwise  if  for  the  payment  of  a  suui  of 
m«jney. 

7-  "  Or  suffer  himself  to  be  outlawed." 

An  outlawry  suftered  must  be  Mith  an  intent  to  defraud 
creditois,  otherwise  it  is  not  an  act  of  bankruptcy  ( v)- 

8.  "  Or  make,  or  cause  to  be  made,  any  fraudulent  grant 
or  conveyance  of  his  lands,  tenements,  goods  or  chattels." 

If  a  trader  in  conlemplaiion  of  bankruptcy,  in  order  trt 
pay  even  a  just  and  bo/ii'i  fide,  cretlitor,  or  one  w  ho  by  possi- 
bility may  become  a  creditor  (viz.  a  surety)  .assigns  by  deed 
all,  or  even  a  part  of  his  effects  to  such  credit'^r,  the  deed  is 
fraudulent,  and  consequently  an  act  of  bankruptcy,  whether 
possession  was  delivered  to  the  creditor  or  not  (r).  And  the 
.same  rule  hoKls  if  the  assignment  be  to  some  creditors,  but 
in  total  exclusion  of  ulhrrs;  or  if  the  deed  is  executed  in 
concert  with  several  cretlitors,  upon  trust  to  pay  all,  and  is 
afterwards  abandoned  by  the  creditors  («).  An  assignment 
of  all  a  trader's  effects  for  the  benetit  of  all  liis  creditors, 
unless  every  creilitor  had  concurred,  is  an  act  of  bankniptcy  {h). 
Bat  those  w  ho  execute  the  deed  cainiot  set  it  up  as  an  act 
of  bankruptcy  (e). 

And  an  assignment  of  part  of  a  trader's  e.^tate  nnd  effects, 
if  made  in  contemplation  of  bankruptcy,  will  be  fraudulent ; 
and  of  course,  an  act  of  bankruptcy  (£/ ).  But  if  a  trader 
executea  aU  assignment  by  deed  of  part  of  his  effects,  and 
Ut'Uvcrs  jK>s:»ession,   or  a   nominal    possession,    and   it    doeii 

<i^  1  Com.  Dij.  6.              (f)  5  E«p.  N.  P.  C.  139.  («)  7  T.  R.  J09. 

(•)  Orro.  53.            («)  I  Atk.  196.          (»)  a  Sid.  69.  (•)  1  Hur.  467. 

%  Ibiil.  fx".    Doug.  8S. n.            («)  4  E*"'*  I^'P  *)o>  (})  Bui.  N.  P. 4o« 
(t)  t  T.  K.  594.                 (i)  I  WiU.  47.     Doug.  86. 
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»ot  appear  that  he  had  his  bankruptcy  in  contemplation,  the. 
assigiunent  will  be  good,  and  not  an  act  of  bankruptcy  (0. 

in  the  conveyance  of  the  whole  or  part  of  the  bankrupt's 
restate,  the  circumstance  of  his  being  at  tl)e  lime  of  the  con- 
veyance nnder  arrest  at  the  suit  of  the  creditor  to  w  horn  the  con- 
veyance is  made,  will  not  give  validity  to  the  transaction  (J ).   ■■ 

A  conveyance  of  the  whole  or  part  of  a  trader's  ett'ects  must 
be  by  deed,  to  be  valid.  Therefore  a  fraudident  conveyance 
«ot  by  deed,  is  not  an  act  of  bavkrivptcy  («);  But  such  con- 
veyance though  it  does  not  amount  to  an  yet  of  bankruptcy, 
.Avill  be  void  by  reason  of  the  fraud  (//). 

-  Having  stated  the  decisions  \^hicll  have  been  made  upoifi 
the  several  acts  of  bankruptcy  enumerated  in  the  13  J'J/is. 
c.  7.  and  1  J<u\  1,  c.  15.  we  shall  proceed  to  the  considera- 
tion of  such  acts  as  are  meutioBed  in  the  ^1  Jj:ic.  J,  c.  IJi, 
s.  2  .  ■.._,. 

^.  :"  Procuring  or  o-btainiug  any  protection,  aat  being  lawr 
fuUy  protected  by  privilege  of  parliament." 

By  statute  7  Atin.  c.  12,  s.  5,  traders  are  declared  not  to 
be  entitled  to  the  protectioo  given  by  that  act  tQ  avubasgudo^s 
and  their  servants.  '  , 

10.  "  Oj-  being  arrested  for  debt,  shall,  after  his  arrest,  Ije 
ia  prisoirtvvo months  or  more,  upon  that  or  .any  other  arrest 
or  detention  in  prison  for  debt."  ^ 

In  the  construction  of  the  act  it  has  been  determined,  thjit 
lying  in  prison  two  lunar  months,  will  make  the  party  a  bank- 
rupt from  the  first  ai:rest:  and  in  computing  the  time^  tlje 
day  of  the  arrest  is  to  be  included  (■?)•  tk\i  it"  there  is  not  a 
continuing  impiisonmcnt  froin  .the  time  (if ,  the  arrest,  thfn 
the  intention  of  the  legislature  appears  to  have  been  that  tfeie 
two  months  should  run  only  from  the  time  of  tlie  party's  going 
to  prison,  and  not  from  the  arrest  (/i).  And  where  bail  is 
jeally  put  in,  the  bankruptcy  only  relates  to  the  time  of  the 
surrender  (/). 

11."  Or  being  arrested  for  100/.  or  more  of  just  debts, 
shall,  at  any  time  after  such  arrest,  escape  out  of  prison." 

This  nuist  be  an  esca)>e  .against  the  will  of  the  sheriff;  ajid 
the  escape  must  also  be  such  as  shows  that  he  intends,  to  rua 
away  (w).  .  :  • 

1'2.  By  the  stat.  5  Geo.  2,  c.  30,  s.  24.  "  Jf  any  h^iyk- 
rupt  after  issuing  of  any  commission,  pay  to  the  person  who  sued 

•(c)   I  Bur.  478.     7T.  R.  67.  (/)   7  East's  Rep.   138.  {g)  ^B-ar. 

.1477.     Cowp,  629.  (b)  Ibid.  (i)   5  East's  Rep.  407.  {k)  1  Camp. 

>i.iVC.  509.  (/)  Bui.  N.  F.  39.     Wilies,  464.  (m)iBur.  437. 
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ont  of  th*  sanii',  or  otherwise  give  or  deru-er  to  such  person 
goods  or  other  satifeluctioii  or  security  for  his  titbt,  Mhertbv 
fnch  prsoii  sh-.ill  privately  have  and  receive  more  in  the  pouiul 
ill  respect  ot  his  debt  than  the  «>ihi»r  creditors,  such  payment 
of  money,  dehvery  of  go<^ds,  or  giving  greater  or  other  secu- 
rity or  satisfaction,  shall  be  decnud  to  be  an  net  of  bankruptcy, 
tvi  creby,  on  good  proof  thereof,  such  couiuiission  sliall  be 
superseded"  (/<)• 

Hy  Stat.  4  Geo.  S,  c.  33,  it  is  enacted,  "  That  the  creditors 
to  a  certain  value,  via.  one  creditor,  or  two  bt  ing  partuei-<«,  to 
the  amount  of  iOO/. ;  two  creditors  to  the  amount  of  150/.; 
and  three  to  the  amount  of  2(0/.,  of  any  trader  vithin  the  de- 
bcription  of  the  bankrupt  laws,  havinis:  privilege  of  parliament, 
may  (upon  aftidavjt  of  the  (itbi.  and  trading  ol  the  debtor, 
^led  ot  ! « cord  in  any  of  the  courts  at  Wt  stminstcr.)  stie  out 
a  summous,  or  original  bill  and  .summons,  against  such  trader, 
and  serve  bini  vith  a  copy;  and  if  he  shall  not,  witlihi  two 
month.-  atter  pt-rsonal  service,  pay,  secure,  or  compound  the 
debt,  or  enter  into  a  b{)nd  in  such  ^um,  and  with  two  such 
sureties  as  the  court  shall  approve  of,  to  pay  such  J^um  as  shall 
be  recovered  in  such  action,  with  cost.s,  he  Nball  be  adjndired 
a  Irdnknipt  from  the  time  of  the  ?«Tvice  of  .«;uch  srunmons." 

This  provision  of  the  legislature,  as  ob.served  by  Mr.  Sil- 
tcyn  (o),  wa?  salutary ;  bui  havin*^  on  some  occa.sions,  where 
l>ond«.  had  been  giveti  in  pmtanre  thereof,  been  rendered  uu- 
gatoiy  by  the  difficulty,  and  sometimes  by  the  impossibility,  of 
enforcing  iht  nilerinir  of  appearances  in  the  ariion>',  for  the  pay- 
ment of  the  sums  to  be  recovered,  in  which  .«uph  botnls  had 
been  jiiv;>n,  it  was  rnacted  by  stat.  4.5  (Uo.  S,  c-  1*24,  ».  I, 
that  ever\-  person,  deemed  a  tnei chant,  banker,  broker,  factor, 
scrivener,  or  trader,  having  privilege  of  purliatneul,  shall  be 
adjudii^d  a  bankrupt,  unless  he  sl\a!!,  within  two  months  after 
btinv;  served  with  the  process,  enter  a  coiumon  apptarance  \\\ 
the  court  in  which  Uie  action  i.-i  brought,  /ind.suth  njerchant 
may  alsp  be  declared  a  bankrupt,  if  he  does  m»t  obey  an  ordtir 
of  the  court  of  chancery  or  court  of  exch«^quer  to  pay  money, 
spch  order  being  made  as  directed  by  the  statute. 

Eadi  of  the  acts  of  bankntptcy  which  have  ocen . specified 
must  be  committetl  during  trndinji,  or  sidjsiijuent  to,  and  during 
\bc  cNistence  of  a  debt  contracted  when  tu  ir^de*'^/). 

(n'*  Cooler,  n.  f-  9R.      I  V"55.Jun.  157       15  Ihid.  4O1,   47.'.  [o]  it'.-*. 

K.  Fj  IJO.  {f)   13  Vc:..  Jun.449.     I'xid.  ^5. 
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I«  tlie  case  of  paj  tnet  sh^p,  aiid  a  joint  comrrflssiott,  eadi  of 
the  partners  must  commit  an  act  of  IjiinknuJlcv  (y). 

As  to  the  ♦effect  of  an  act  of  bawkrupt^-y,  a  pisHii  tliiect  act 
of  bankruptcy,  once  committed,  cannot  l>e  purj^ecl  or  ex- 
plained away,  as  a  dul>ioiis  cqiuvocal  act  may,  chvu  thouglt 
tlie  party  continwcs  to  carry  on  a  great  Irisde  (r),  ^  IJut  wlieru 
tiic  act  is  in  itself  doubtful,  it  may  be  e.\pluiiJOd(s;. 


SF.CTION    V. 

.0/  the petitwj/iiig  C/cdilors  Debt. 

THE  petitioning  creditor  must  have  a  legal  demand  to  the  ■ 
amount  of  100/.;  and  if  twy  creditors  join  m  j)etitioiuu.g  for 
a  corami«sion,  their  debts  must  be  1 06/.;  if  thuee  py  ^x^n^fQ 
join,  they  must  be  creditors  for  200/.  o  Geo.  %  c.  30,  s.  23. 
liut  a  debt  in  equity  will  in  no  circumstances  support  -4  ,cppi- 
mission;  as  in  the  case  of  an  assiguee  of  a  baud,  the  ji^signee 
cannot  be  a  petitiouing  cieditor  {t). 

-liefore  tile  statute  o  Geo. '1,  c.  30,  it  was  considered  that  it 
did  not  alter  the  case,  whether  the  petitioning  creditor's  debt 
was  contracted  before  or  after  the  act  of  bauki  uptcy,  but  since 
that  statute  it  has  been  decided,  tjhat  it  nau'^t  be  contracted  be- 
fore the  act  of  banki'uptcy  (m).  But  as  it  o/ten  Ji.appened,  that 
after  ^  commissiou  had  been  takeii  upon  a  cje^u'  act  of  bank- 
ruptcy, and  a  good  petitioning  creditor's  debt,  that  a  secret  act 
0/  bankrijiptcy  was  proved  to  have  been  coujniitted  prior  to  the 
petitiouing  creditor's  debt  being  contracted,  whereby  consi- 
.derable  confusion  and  iuconveuieuce  arpse  i,n  the  j^dniinistra- 
tion  of  the  bankrupt's  affivijs,  it  was  provi^ded  by  the  statute 
46  Geo.  ,3f  ,c.  135,  s.  o,  that  no  commission  of  bankrupt 
thereafter  issued  shoulU  be  avoided  or  deibiited  by  reason  of  ' 
,ayy  act  of  baiUcruptcy  haviug  beeai  committed  by  the  bankrupt 
prior  to  the  petitioniug  ci,edi,tor's  debt  being  contracted,  if 
«uch  .pet^iioniiig  creditor  had  not  any  notice  of  such  act  of 
Ijan'fsr^iptcy  ^at  the  tin^  when  the  debt  \v.a3  to  him  contracted. 

So  iTuiich  .of  this  act  as  made  .the  issiung  of  a  commission 
9r  the  s>,trikiug  of  a  doqket  ,nu(ice  of  a  prior  act  of  bankruptcy 
is  repealed  by  the  stfitute49  G^o.  3,  C.  121. 

,(f)   I  Atk.  97.  (r)   iJBur.  484.     Sjlk.  iio.  (i)  2  T.  R.  ^g. 

,  \^  J  Atk.  J46.     a.  Ves.407.  (j<)  Ccoke,  i>.  L.  23. 
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,Uy  tUe  statute  ^  Geo.  3,  c.  30,  creditors  by  bills,  bonds, 
prouiissoi)  notes,  and  olhor  personal  securities,  payable  at  4. 
iutiMe  day,  are  enabl.ed  to  $ue  out  a  coniiujssion  ot  bankrupt 
before  they  aclualiy  become  due  and  payable,  liut  gooib  sold 
and  delivered  upon  an  agreement,  to  be  paid  fvr  ^y  a  present 
Jiill,  payable  at  a  future  day,  dges  not  create  a  present  debt  on 
^vhith  to  found  a  ct»nnnissjon  of  bankrupt,  altliougl^  no  such 
bin  be  actually  given;  for  the  intention  of  the  legislature 
plainly  contines  the  power  of  petitioning  to  such  creditors, 
where  the  debts  are  due  at  a  day  to  come,  as  have  written  se- 
curities payable  at  a  futiire  day  ;  and  while  the  contract  is  exe- 
cutory on  th<i  part  of  the  vendee,  no  action  for  goods  sold  and 
delivered  can  be  maintained  oythevendor  before  the  timewbeu 
tjje  biliagieed  to  be  given  would  have  become  due(,r).     ,  .  i 

If,  however,  a  cretlitor  fcu'  go<rd»»  Sold  i-ereive  in  paymetit  li 
bill  of  exchange,  payable  at  a  future  day,  and  he  negotiate  if 
before  the  bankruptcy  of  the  debt(»r,  and  is  obligwl  to  take  it 
up  upon  its  beiii»;  dishonoured  after  his  bankrnptrv,  hi  in,. 
sue  out  a  commission  npon  his  debt  (»/)• 

A  creditor  tor  a  debt  after  the  party  quilted  traui-  runK^t  sue 
out  a  commissi'in;  but  a  creditor  before  he  entered  into  trade, 
whose  debt  subsisted  dnrinj;  the  tratjine:,  may  (z).    ' 

And  if  the  debt  is  contracted  before  leaving  off  trade,  and 
the  act  of  bankniptcy  is  conrmitled  after  leaving  otF  trade,  the 
creditor  may  take  out  a  comniission  (r/). 

A  pctiti6ning  creditor  cannot  proceed  at  law  against  tlie 
bankrupt ;  for  by  suinj»  out  the  cottunlssion  he  has  determined' 
his  election,  and  is  precluded  from  proceeding  at  law,  even  for 
a  debt  distinct  from  the  one  he  proved  {h).  And  by  stat.  4'/ 
(leo.  ."3,  c.  IJl,  s.  14,  it  is  enacted,  that  proving  or  claimintj 
a  debt  under  a  pommission  of  bankrupt  shall  be  de»  med  an 
•^lection  by  such  creditor  to  take  the  benefit  of  such  conunjsr- 
sion  with  respect  to  the  debt  so  proxed  Jmd  claimed  -by  him. 

A  debt  at  law,  notwithstanding  the  statute  of  limitations  ha« 
iaif  urred,  will  support  a  commission :  for  the  stattite  does  not 
extinguish  the  debt,  it  only  takes  away  the  remedy  by  ac- 
tion (<).  And  therefore,  if  the  bankrupt  submits  to  the  com- 
mission, a  third  person  cannot  take  advantage  of  tijat  objec- 
tion to  elude  the  payment  of  a  just  debt  to  the  assignee*,  lint 
if  the  bankrupt  himsjeU  applies  on  that  ground  to  supersede 
the  commission,  the  case  may  be  difTereiit  {d).    . 

(«)   9  Eiit'i  Rep.  49^.  (j)  ^Mont.  B.  I»  Arp.  7.  (?"•)  Peilcf. 

N.F.C.b4.     Doug.49?.  ^<i)  ii  Vc».  .Iiin.449.  (i)  t  Atlc  iji. 

{e)  a  Stf.  74#.     a  B:.  lUp.  703.  (d)  Cook.-,  H.  L.  ij. 

A  coint 
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A  eomaussion  sued  out  upon  a  debt  due  jointly  to  a  persoa 
Residing  in  England,  and  others  residing  abroad  in  an  enemy '$ 
-country  tor  the  purposes  of  trade,  although  13ritish  subjects  (e), 
.or  it  sueii  out  upoji  the  petition  of  only  one  of  two  partners 
to  v-Uoni  a  joint  debt  is  due  {f),  cannot  be  supported. 


SECTION    Yl. 

Of  ihe  Ct^pimj^ion- 

\.  OF  issuing  the  commission. 

B)  the  statutes  concerning  bankrupts,  tli^  power,  of  issuing 
commissions  being  vested  in  the  loixl  chancellor,  lord  keeper, 
or  lords  commissioners  of  the  great  seal,  when  a  creditor .tiucis 
Jiimself  under  the  necessity  of  obtaining  such  a  conimission, 
if  he  resides  in  town,  he  must  make  an  affidavit  of  his  debt  be- 
fore a  master  in  chancery;  if  iu  the  country,  before  a  master 
fDxtraordiqary ;  and  must  execute  a  bond  to  the  great  seal,  accord- 
jug  to  the  statute ;  and  upon  such  affidavit  and  bond  beiu^  pre- 
sented to  and  answered  by  the  lord  chancellor, the  creditor  is  said 
to  have  struck  a  docket.  But  unless  the  party  striking  the  docket 
seals  the  commission  in  four  days  exclusive  of  the  day  of  strikiqg 
;,jEhe  docket,  or  orders  the  commission  to  be  sealed  at  the  next 
j.pubUc  seal,  in  case  there  sluiU  be  a  public  seal  within  seven  days 
next  after  such  docket  shall  be  struck,  or  by  a  private  seal 
within  eight  days  after  the  striking  of  such  dgcket,  then  any 
other  creditor  may  strike  a  new  docket,  and  sue  out  a  com- 
piission  (g). 

After  the  commission  is  sealed,  the  creditor  is  allowed  four- 
teen days  if  it  is  to  be  executed  in  London,  lind  twenty-eight 
days  if  the  bankrupt  resides  forty  miles  from  London, 
to  prosecute  sijch  commission ;  and  at  the  expiration  of  such 
limited  time  the  coipmission  i§  supersedable  if  not  prose- 
cuted (Ji). 

'2.  Of  the  effect  of  the  commission. 

A  commission  of  bankrupt  has  the  effect  of  immediately 
vesting  all  the  rights  and  possibilities  of  the  bankrupt  under 
the  administration  of  the  Lord  Chancellor  in  bankruptcy ;  and 
whep  it  |ias  issu^il,  and  the  party  is  declared  a  bankrupt,  his 

(e)   I  Taunt.  477.  (/)   3  Bcs.  and  Pul.  iij.  (g)  General 

Orders,  i2ih  F«b.  J 774;  29th  Dec.  i8c6.  (b)  Lraneral  Order,  26th  June, 

V93- 

death 
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death  will  not  prevent  th<;  further  execution  of  iid).  5io  if 
thcic  is  a  joint  coinniission  aj/aiust  two  or  more  partiiers, 
though  one  of  them  should  die -the  coniniissiou  may  still  pix>- 
ceed.  But  if  one  of  the  joint  traders  be  dead  at  tlie  time  of 
taking  out  the  commission,  it  abates,  and  is  absoliitdv  void, 
because  they  must  each  be  found  bankrupt  (;').  And  wlere  a 
joint  commission  is  prosscuted,  all  the  ostensible  partners  must 
be  included ;  for  a  joint  commiwion  au;ainst  two  or  nioro 
of  several  partners  cannot  be  sustained  (/:).  But  it  is  nul  iic* 
cessary  to  include  a  secret  partner  (/). 

However,  it  must  appear,  that  a  partner  omitted  was  really 
a  secret  and  dormant  partner;  for  if  there  \^ere  any  means  of 
knowing  his  connection  with  the  partnership,  his  oniis>ioH  will 
he  fatal:  and  it  has  been  held,  that  when  the  tiile  <.f  a  linn 
'has  the  genera!  word  "  Company,"  the  creditor  ought  to  as- 
certain the  members  who  constitute  this  partnership  (/«). 

To  support  a  joint  commission,  each  of  the  partners  must 
have  committed  an  net  of  bankruptcy,  and  mast  be  4ound 
a  bankrupt  (//).  • ' 

it  was  formerly  the  practice,  where  there  ATcre  f^evrral  part- 
ners, to  take  out  a  joint  commission  again^t  all,  and  separate 
commissions  against  each  ;rt  the  same  time ;  but  this  practice 
being  found  to  be  attended  with  doul)le  expence,  and  to  «Kca- 
sion  confusion  with  respect  to  the  eft'ects,  it  has  been  since -dis- 
countenanced;  it  beinj;  tlie  common  course  of  the  cmrrt,  upon 
petition,  tn  make  an  order  for  die  separate  creditors  ^o  come  iu 
and  prove  liieir  debts  umler  the  joint  commission,  ;n  lie 

assii^necs  should  keep  distinct  accounts  of  the  sciferai  I  >,). 

And  it  also  appears  to  have  been  an  opinion,  tiwt  jomt  cre- 
ditors couJd  not  prove  their  debts  under  a  separate  commisstoii, 
except 'for  the  purpose  of  assenting  to,  or  dissrnting  from,  the 
c-  •  ;  but  that  they  must  proceid  to   take  otrt   a  joint 

c..  .1.     But  now  by  a  general  order,  f^ih  March,  179  ^, 

where  iher«  is  a  joint  commiission  issued,  the  coinn»is'<i»nei3 
are  to  cause  distinct  acconntslo  be  kept  of  the  jomt  and  se[>u- 
rate  estates,  and  any  separate  debts  are  to  be  proved  m>der 
the  joint  commission;  the  respective  estates  to  be  appl^icablc 
•jlitlie  lirsl  instance  to  the  payment  of  their  respective  dtfbts. 

It  setms  now  to  be  settled,  that  a  joint  and  5op<nate  com- 
mission cannot  be  lejtilly  supported  at  the  same  time,  for  all 

tA  I  Jac  l,Cl$,  s.  17.  I  Vern.  ij8.  15  Vff  .Tun.  4914.  (j^  Kprr.  1R4, 
•jAilc.97.  (i)  Wiiiet,  4t4.  «'.  ^/)  3  Ve-.  Jun.4i4-         (•tj6lb»d. 

the 
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th«  effects  of  the  bankrupt  are  vested  in  his  ass^ices  under  the 
tirst  coniniission  ;  and  m  general  the  second  will  be  super- 
sedod  {p).  However,  it  is  certain,  that  in  practice,  joint  com- 
missions arc  taken  out  after  the  parties  have  been  declared 
bankrupts  under  separate  commissions,  by  which  means  great 
expence  is  saved,  and  the  joint  effects. disposed  to  better-ad- 
vantaj^e.  i^nd  therefore,  in  a  fair  case,  and  where  it  can  be 
made  appear,  that  the  bankrupt's  estate  will  benetit  by  pro- 
secuting a  joint  connnission,  the  lord  chancellor,  to  make  jt 
valid,  will  supersede  the  prior  one. 

If  an  uncertiticated  bankrupt  carries  on  trade,  either  by  him- 
self or  in  partnership,  the  creditors  under  the  first  commission 
will  be  entided  to  all  the  property  he  acquires  until  the  obten- 
tion  of  his  certificate;  for  an. uncertificated  bankrupt  is  inca- 
pable of  trading  or  contracting  for  his  own  benetit  {q).'  And 
therefore  w  here  an  uncertificated  bankrupt  entered  into  trade 
in  partnership  with  another  person,  and  a  joint  commission 
issued  against  them,  it  was  decreed  the  creditors  of  the  part- 
nership had  no  equity  against  the  assignees  under  the  first 
connnission,  for  an  account  a4id  application  of  their  debts,  of 
the  property  used  or  acquired  in  that  partnership  (r). 

Where  one  partner  in  a  mercantile  firm  is  an  infant  (5),  or 
a  lunatic  {(),  a  joint  commission  cannot  be  supported :  sepa- 
rate commissions  must  be  issued. 

3.  Of  the  costs  of  suing  out  a  commission. 

By  the  statute  5  Geo.  2,  c.  30,  s.  25,  the  petitioning  cre- 
dhor  is. directed,  at  his  own  costs,  to  prosecute  the  commis- 
sion till  assignees  shall  be  chosen;  and  tlie  commis-sloners,  *it 
the  meeting  appointed  for  the  choice  of  assignees,  are  to  ascer- 
tain such  costs,  and,  by  writing  under  their  hands,  to  order  the 
assignees  to  repay  the  same  out  of  the  first  money  or  effects 
received  or: collected  by  them  under  the  commission.  But  the 
direction  of  the  statute,  that  the  commissioners  shall  settle  the 
bill  is  not  heM  to  be  so  couclusi\-e  as  to  prevent  ihe  chancellor, 
upon  petition,  referring  it  to  the  master  in  chancery  to  tax,  if 
upon  the  hearing  there  should  appear  to  be  reasonable  objec- 
tions against  the  allowances  made  by  the  commissioners  (y) . 

4.  Of  the  remedy  for  maliciously  suing  out  a  commission. 
If  the  commission   appears   to  have    been   fraudulently  or 

maliciously  taken  out,  the  lord  chancellor  is,  upon  petition  of 

{p)  Cowp.  824.     2Ves.Jun.67.  [q)  I  Atk.  251.     Cooke,  13.  L.  g.     16 

Ves.  .Tun.  236.  (r)  10  Ibid.  94.  (j)  4  ibid.  163.         (t)  6  Ibid,  449. 

(•u)  Cooke,  B.  L.  12. 

the 
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the  party  grieved,  empowered  by  the  statute  b  Geo.  S,  c.  30, 
*.  2.7,  t<»  »:xauiine  into  the  same,  and  assign  to  such  person 
ike  whole  or  part  of  the  penalty  conditioned  in  tiie  lx>nd  of 
Ahe  pt'titioning  creditor,  who  may  sue  for  tlie  same  in  his  nainc. 
Or  if  the  banlcniptcy  is  a  doubtful  case,  and  the  cummission 
superseded,  the  lord  chanceUur  may  either  direct  an  enquiry 
l>elbre  a  master,  of  the  damages  sustained  by  the  bankrupt,  or 
a  quaatum  indamni/icatus  tipon  an  issue  at  law  j  and  after  th«) 
jdamagfs  arc  settled  the  court  may,  for  the  better  recovering 
thereof,  order  the  bond  to  be  assigiie<l  [s).  But  wltere  a  case 
4l  atteibded  with  any  flagntBt  circumstances,  the  bond  will  bo 
JMigBed  without  further  enquiry,  j  And  at  is  competent  to  the 
•Itrd  c]>iux:ellor  to  order  the  petitioning  creditor  to  pay  the  costs 
^  suiui^  out  the  comnmbion,  with  the  costJi  of  the  applica- 
tion (/).  f 

liut notwithstanding  a  remedy  is  provided  against  maliciously 
.ftuing  out  a  commission,  by  enubling  the  lord  chaiKeltor  to 
assign  the  bond,  or  to  award  a  specific  stim^  by  \\  sly  of  damages, 
it  has  been  held,  that  the  baiiLrupt  is  not  deprived  of  his  re- 
medy at  common  law  by  an  action  for  daniag;es,  <■  bnt  niay  pro- 
ceed at  comuion  law  to  obtain  such  redress  t«>f  the  miury  he 
'.haSi'sQfitfttned  as  a  jury  may  think  him  entitled  to  (.rV 

^,  Of  tbc  evideuce  to  support  the  commission. 

Ulie  bankrupt  cannot  be  a  witness  to  support  the  commis- 
sion,   either  by  proving  the  petitioning  creditor's  debt,   the 
-  trading,  or  the  art  of  bankriiptcy(M). 
•  •'  iJKftiekMQtfan  ma^e  the  bankrupt  a  \vitiw«s  to  prove  his 

• .  -A  bankrupt  cannot  be  evidence  to  prove  property  in  himself, 

'><tr  u  debt  due  to  hb  estate,  unless  he  has  obtained  his  certiti- 

mte,  9nd  given  a  release  to  the  assignees  of  his  share  in   tlw- 

mirplus  uud  the  dividends.     But.  he  may -be  evideix  •  >' 

the  assignees,  to  prove  property  in.oradebt  due  toaiu  r 

.-il.ls  against  his  intert.«t  to.iiimiuish  the  estate  ( /<>. 

i      But  %\l)efe  a  bankrupt  had  obtained  his  certiticat^,  and  r*- 

ceivcd  bi<f  allowaHie,  tlie  coufLitiificPcd  his' evidence  lobe 

read  ;  for  he  is  not  bound  to  refund  (t).  •       ^' 

A  bankrupt  liaving  obtained  his  certificiite  tnid«*r>  a  se^nc) 
commission,  even  with  a  release,  is  not  a  conn 
.to  enlarge  the  fumi:  for  in  the  event  of  his  u 

'•)  I  AiV'  144.  (s)  3  Eiu*«R<-p.  Z2.     7  T.  R.  3C0   .  (t)  i  B  in. 

.^4i«.  uia  Hen.  Br.  Z7Q.    flul.  N.  R.  43.         (x)iSit.%i^.        O)  IWl. 

S.  v.  41      <^.  .vp.  -o  I .-;  1  Bro  C.  C.  369.  («)  P!#  Ac,  S.VC.  3. 
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hi  the  pound  iinder  the  second  commissioii;  hft  firtrtfe'  <»ftbcts 
are  liable  (a).  '  :  i  f    • 

Declaratiom  made  by  the  bankrupt  at  the  time,  in  explana- 
tioii  of  his  own  nct,-niay  be  received  in  evidence.  An- ad- 
mission by  him,  before  his  bankruptcy,  of  a  debt  due  to  aivo- 
tlier,  is  sufficient  to  charge  his  estate.  If  he  has  bet-n  absent 
from  home,  an  admission  by  hin),  that  he  had  beeit  abroad  ta 
avoid  hifi  creditors  is  good  e\idenre.  Whatever  he  says  beforie 
his  bankruptcy  is  evidence  explanatoj-y  of  the  att  dio»e  *foy 
him  (fj)'  , .  s      - 

'  CfeditorJi  being  obviously  interested  in  the  increase  of  the 
bankrupt's  property,  cannot,  during  the  contirmance  of  that 
interest,  be  admitted  witnesses  to  support  the  commission,  or 
to  enlarge  the  divisible  fund  (c).  They  cannot,  therefore,  provo 
the  act  of  bankruptcy  (d),  unless  they  relea.s«  their  debt  to  tiie 
asshrnees  (e).  But  if  a  creditor  has  sold  liis  chance  of  reco- 
vering  a  debt  (J),  he  is  a  competent  witness  to  prove  tiie  com*- 
mission. 

().  Of  a  renewed  commission. 

If  by  the  death  of  more  than  two  of  the  commissioners, 
or  anv  other  cause,  there  are  not  a  sufficient  number  to  exe- 
cute the  commission,  it  must  be  renewed,  upon  which  renewal 
^nly  half  the  fees  usually  paid  for  granting  a  commission  are 
payable,  5  Geo.  1*,  c.  30,  s.  44;  and  the  commissioners  un-' 
der  a  renewed  commission  proceed  from  the  stage  which  was 
left  incomplete  by  the  former  (g). 


SECTION    VTl. 

Of  the  Modes  of  proceedmg  on  the  Commission: 

I.  OF  opening  the  commission,  aqd  declaiing  the  party 
bankrupt. 

When  a  commission  has  been  sealed,  one  of  the  messengers 
in  bankruptcy  is  to  summon  three  of  the  commissioners  to 
attend  a  private  meeting,  for  the  purpose  of  opening  the  com- 
mission; who,  after  haviug  qualilied  themselves  by  personally 
jidministering  to  each  other  the  oath  directed  by  the  statute, 

(a)  Peake,  N.  P.  C.  3.  {b)  5  T.  B-  512.      BuU  N.  P.  40.      i  Esp, 

N.  P.  R,  334.     Cas.  Temp.  Hardvykke,  267.       (fj  a  Vent,  it."      (d)  Peake's 
N.  P.  C.  80.  (i)  Cas.  Terop.  Hariwicke,  267.  (f)  2  Bl.  Rep.  1273. 

(f)  Cooke,  B.  L.  13. 

proceed 
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proceed  to  rccrtve  proof  of  the  petitioning  creditor's  debt,  tlio 
trading,  and  the  act  of  bankruptcy.  By  a  general  order,  £0 
Nov.  1798,  the  petitioning  creditor  or  creditors  must  appear 
befrvre  the  commissioners  for  the  purpose  of  provins;  his  or 
their  debts.  And  this  order  is  to  be  ho  strictly  adherf  d  to, 
that  the  coininissiomTs  ought  not  to  depart  from  it  without 
the  S|>ecial  order  of  the  lord  chancellor,  even  in  cases  where 
it  is  impossihle  for  the  creditor  to  attend.  Witnesses  must 
also  be  produced  and  examined  before  the  commissioners,  to 
provf  the  trading  and  the  -act  of  bankruptcy  (A).  And  it  sceni< 
from  a  late  decision,  that  a  creditor  is  a  competent  witness  to 
prove  the  trading  and  the  act  of  bankruptcy  (/). 

2.  Of  the  power  of  the  commissioners  to  sei2e  the  bank- 
rupt'tf  property. 

Lpou  the  party's  being  declared  bankrupt  the  commis- 
sioners are,  by  statutes  CI  Juc.  1,  c.  19>  s.  8,  and  5  (ito.  'i, 
c.  30,  s.  14,  empowered  to  issue  a  warrant  under  their  hands 
and  seals  for  the  seizure  of  the  bankrupt's  effects,  books, 
papers,  or  writings  in  his  custody  or  possession,  and  to  break 
open  the  houses  or  places  belonging  to  the  bankrupt,  in  case 
of  resistance  or  not  having  the  key  of  any  door  or  lock  Nvbo^-e 
any  of  his  goods,  &,c.  are,  or  are  suspected  to  be. 

But  they  cannot  break  open  any  but  the  bankrupt's  house  to 
search  for  his  goods,  &.c.  (/»•). 

When  goods  have  been  sent  by  the  bankrupt  on  board  a  ship 
to  be  conveyed  to  his  correspondent  abroad,  the  commissiontrs 
caimot  seize  and  take  them  away  without  paying  the  freight, 
and  indemnifying  the  master  of  the  vessel  against  a  bill  of 
lading  sent  to  the  consignee  (/).  But  should  the  messenger  j>ro-' 
ceed  to  make  a  seizure,  even  thotijjh  sueh  seizure  may  be  ille- 
gal, the  forcibly  turning  out  of  possession  catmot  be  jnititii  d, 
but  may  be  the  ground  of  an  attachment  against  the  party  using 
such  force  (m). 

3.  Of  the  power  of  the  commissioners  over  the  bankntpt. 
The  connnissiuuers,  if  they  I'.ave  reason  to  appreJ;end  that 
the  bankrupt  is  making  away  with  and  conceahng  his  ef- 
fects, or  preparing  to  depart  the  kingd(nn,  to  avoid  surrender- 
rog,  may  snmn>on  him  to  a)>pear  before  them  to  be  examined 
immediately  (;/);  a"d  in  case  he  disobeys  their  sunnnons,  it  is 
enacted  by  die  statute  o  (n'o.  'i,  c.  30,  s.  14,  that  upon  cer- 

(Jb)  C<»oJte,  U.  L.  loj.  CO  »  C^amp.  N.  V.  C.  %0M.  (i)  i  Shpyr, 

047,  {/)  Mclloy,  a  S3,    s  t^  Cj.  M»t.  gS^        {m)  i  Atk.  ij6.'  $  Ve«. 

]an.  104.  (*)  i  .\ik.  Z40. 

tificate 
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tlllcate  under  tJieir  IratKls  and  s^als,  that  a  coiinnissiou  is  issued, 
and  the  peison  proved  before  tljetn  to  be  a  bankrupt,  any 
judge  or  justice  <?f  the  peace  in  England  or  Wales  is  em- 
powered to  grant  a  warrant,  under  his  hand  and  seal,  to  ap^ 
prebend  and  commit  bim  to  the  common  gaol  of  the  county 
wiiere  lie  is  taken;  tliere  to  remain  till  he  is  removed  by  order 
of  the  conuiiissioners,  or  the  major  part  of  them,  by  warrant 
under  tlieir  hands  and  seals. 

But  if  a  bankrujjt  taken  under  such  certificate,  and  tlic  war- 
rant thereon,  shall,  within  the  time  allowed  by  the  statute, 
jjubmil  to  be  examhied,  and  in  all  things  conform  as  if  he  had 
surrendered,  s'jcli  bankrupt  shall  have  the  benetit  of  the  sta- 
lyute  as  if  he  haid  voluntarily  surrendered.  Stat.  5  Geo.  2,  c.  30^ 
s.  1.5. 

Jf  ?k  bankrupt  does  not  answer  the  questions  put  to  him  by 
the  commissioners  to  tlieir  satisfaction,  they  may  commit  hun 
until  he  does  comply  (o). 

Formerly,  if  the  bankrupt  was  in  execution,  the  commis- 
sioners were  obliged  to  attend  him  in  prison  to  take  his  exa- 
mination; but  by  the  statute  49  Gecr.  3,  c  121,  s.  13,  the 
gaoler  or  keeper  of  4he  prison  must,  upon  the  warrant  of  the 
♦commissioners,  bring  up  a  prisoner  charged  in  execution,  to 
be  examined  by  them,  in  the  same  manner  as  is  practised  with 
respect  to  bankrupts  in  custody  on  mesne  process. 

4.  Of  the  power  of  the  commissioners  over  other  persons. 

By  the  old  statutes  of  bankrupt  of  34  and  35  Hen.  8,  and 
TS  .FAii.  c.  7,  the  commissioners  had  no  power  to  commit, 
but  they  had  power  to  call  before  them  all  persons  "  known, 
.supposed,  or  suspected  to  have, or  detain"  any  of  the  bank- 
rupt's estate  or  effects ;  and  if  such  persons,  upon  examiu*!- 
tion,  did  not  disclose  the  whole  truth  of  such  things  concern- 
ing which  they  should  be  examined,  or  if  they  dei-iied  to  swear, 
tken  such  |>ersons  were  to  forfeit  doulile  the  value  of  the 
goods  and  debts  by  them  concealed. 

But  the  deticieucy  of  ^e  above  statute  as  to  the  power  of 
Goinmitment  was  remedied  by  the  statute  1  Jac.  1,  c.  35, 
which  gives  the  commissioners  power  to  commit  persons  re- 
fusing to  i)e  sworn  and  make  aniswer  touching  tl»e  bankrupt's 
asiate  and  effects;  and  this  power  is  adopted  by  th«  statute 
6  Geo.  2,  c.  30,  which  further  requires  the  party  so-examined 
to  sign  his  ftxamination  taken  before  the  coramiBsioaers. 

»       '  (fl)   li  Ves.  }un.  511. 

But 
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But  tljorf  does  not  appear  to  be  any  power  to  commit  in 
case  a  witnosjs  rclusfs  to  obey  the  couiraissioners*  siinunons  tof 
prove  the  act  of  bankruptcy  or  the  trading  (^)).  The  defect, 
therefore,  most  be  remedied  by  an  application  to  the  great 
seal  (7). 

If  a  ultnciw  is  prevented  from  attendinsr  the  conimi.s.<iioners 
according  to  their  tiuniniousj  he  n>iist  make  it  known  to  them, 
and  obtain  their  allowance  for  the  excuse,  and  must  attend  the 
next  meeting  of  which  he  has  notice.  1  Jac.  I,  c.  15,  s.  10. 
•  In  the  case  of  Dyer  v.  Missing  (r)  it  was  held,  that  the 
commissimtcrs  had  nf>  power  or  a»th<Miiy  to  commit  one  sus- 
|>ected  of  detaining  the  bankrupt's  elVects  for  not  attending  to 
be  examined  tlie  tirst  summons  ;  but  this  case  has  been  since 
over-ruled  in  the  court  of  kingV  bench  in  the  case  of  Battie  r. 
Uresiey  and  others :  in  which  it  was  held,  that  a  warrant  for 
tiie  arrest  of  the  witnes*:,  in  order  to  examine  him,  may  issue 
after  his  disobedience  to  the  lirst  summons  (5). 

No  action  will  lie  against  commissioners  for  a  commitment 
bad  in  consequence  only  of  a  formal  defect  in  the  warrant  (/). 
But  an  action  of  trespass  will  lie  against  them  for  committing 
^  person  for  not  answering  improper  questions,  or  for  not  ac- 
<^uiescing  in  a  proper  answer  (v). 

The  wife  of  the  bankrupt  cannot  be  examined  against  her 
husband  touching  his  bankruptcy,  or  whether  he  had  com- 
niilted  any  act  of  bankruptcy,  or  how  or  when  he  became  a 
bankrupt  (m).  ikit  the  statute  2 1  Jac.  1,  authorises  commis> 
yioncrs  to  examine  the  wife  tnuchh)g  any  coiKealmcnts  of  the 
goods,  effects,  or  estate  of  the  bankrupt. 

The  commissioners  of  bankrupt  may  issue  process  of  con- 
tempt, not  to  punish,  but  to  compel  an  answer;  they  have  no 
power  of  committing  for  punishment,  and  they  are  iM>t  judges, 
and  therefore  the  cause  of  their  commitment  is  traversable. 

'l^hey  are,  however,  a  court  of  justice  sufticient  for  the 
purixjse  of  hav'uig  their  witnesses  protected  during  their  at- 
tendance enndo  et  redeundo  (a).  And  it  appears,  that  it 
is  not  material  whether  the  witnesses  be  .summoned  in  writing 
or  verbally  by  the  messenger ;  provided  the  commissioners  after 
adopt  the  veri)al  summons  of  the  messenger  (x).  'I'he  pri- 
vilege also  exteods   to   persons   who    attend  voluntarily  (>/). 

(p)  Cooke,  B.  L.  (ff)  n  Ve«.  Jun.  S.  (r)  t  Bl.  1935. 

(•;  8  Eait'i  Rep.  318.  (0  Comb.  391.  («)  a  111.  Rep.  1141. 

(«)  I  F.  Wmi.  610.  (w)  ^  HI.  Rep.  J  14c.  (x)  8  T.  R.  534. 
(jj  Ibid. 

.  5  And 
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And  Lord  Eldon  said  he  should  pause  long  befdre  he  de- 
tennined,  that  a  creditor  attending  merely  to  prove  his  debt, 
and  not  upon  a  summons,  sliould  not  be  privileged  (z). 

VVitnes-ses  attending  commissions  of  bankrupt  are  entitled 
to  such  costs  and  charges  out  of  the  bankrupt's  estate  as  the 
commissioners^  in  their  discretion,  shall  think  tit,  1  JaC'  Ij 
c.  1.5,  s.  1 1.  But  a  witness  is  bound  to  attend  the  summon^' 
of  the  commissioners,  although  he  has  not  been  tendered  the 
expences  of  the  journey,  unless  he  can  prove  that  he  was 
unable  to  bear  the  expences  of  the  journey  (a). 

A  witness  is  bound  to  give  an  account  of  what  he  knew  of 
the  bankrupt's  effects,  as  well  before  as  after  the  bank- 
ruptcy (6).  But  a  person  examined  before  commissioners  is 
not  bound  to  answer  any  thing  which  teud>  to  criminate  him- 
self (c). 
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Of  the  Assignees. 

1.  OF  a  provisional  assignee. 

The  statute,  5  Gto.  2,  c.  30,  s.  30^  authorises  the  com* 
tnissioners  immediately  upon  declaring  the  party  a  bankrupt, 
to  appoint  an  assignee  or  assignees,  and  to  make  a  provisional 
assignment  to  such  assignee  or  assignees  of  the  whole  or  part 
of  the  bankrupt's  estate  or  effects ;  but  as  this  practice  is 
attended  with  expence,  it  has  not  been  much  used  of  late 
years.  And  if  such  provisional  assignee  or  assignees  refuse  or 
neglect,  for  the  space  of  ten  days  next  after  notice  given  of 
the  choice  of  assignees  at  a  meeting  of  the  creditors,  and  of 
their  consent  to  accept  the  assignment  of  the  bankrupt's 
estate  and  effects,  signilied  to  him  or  them  by  such  assignees, 
by  writing  under  their  hands,  to  make  such  assignment  and 
delivery  as  aforesaid,  such  provisional  assignee  or  assignee* 
shall  respectively  forfeit  the  sum  of  200/. 

2.  Of  the  choice  of  assignees. 

The  comrnisaioners,  after  declaring  a  party  a  bankrupt, 
are  to  appoint  a  time  and  place  for  the  choice  of  assignees ; 

(«)  7  Ves.  Jun.  315.  4T.  R.  377.  (*)  t  East's  R'^p.  Jij.  (i)  1  L(U 
Raym.  99.         [c]  Ceoab,  391. 

Y  -whicl! 
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which  usually  takes  pUce  at  the  second  meeting  under  tlic 
cuniniission,  d  Geo.  2,  c.  30,  s.  i2(j. 

To  be  appointed  assignee,  it  is  not  nece»sary  to  be  a  credi-^ 
tor  of  the  bankrupt  (^/).  And  alihough  a  creditor  could  not 
be  a  petitioning  creditor  in  con-sequence  «)f  beiu'^  a  party  to  a 
deed  of  assignment  of  the  bankrupt's  effects,  whicii  was  the 
act  of  bankruptcy  committed,  it  has  been  iicld  that  he  might 
be  an  assignee  under  the  commission  sued  out  upon  it  by  a 
third  person  {e). 

No  creditor  is  to  vote  in  the  choice  of  assignees,  unless  his 
debt  amounts  to  ten  pounds  or  upwards,  5  Geo.  2,  c.  JO,  s.  27. 
And  the  conmiissioncrs  are  to  permit  any  person  duly  au- 
thorized by  a  letter  of  attorney  from  a  creditor,  on  oath  or 
uilirmatiun  being  made  of  the  due  execution  thereof,  to  vote 
in  the  choice  of  assignees,  instead  of  such  creditor ;  and  tiie 
election  is  decided  by  the  major  part  in  value  of  such  creditors 
who  have  proved  their  debts  (/). 

The  statute  having  directed,  that  the  choice  of  assignees 
shall  be  by  the  major  part  in  value  of  the  creditors,  one  cre- 
ditor, if  ins  debt  be  sufficiently  large,  may  elect  himself  au 
assignee. 

And  where  the  assignee  of  a  bankrupt  died,  and  left  the 
bankrupt  his  sole  representative,  and  the  debt  being  suf- 
ficiently large,  the  election  by  the  bankrupt  of  himself,  as  as- 
signee of  his  own  estate,  was  held  valid  {g). 

By  statute  49  Geo.  3,  c.  121,  s.  14,  no  creditor  who  has 
brought  an  action,  or  instituted  a  suit  against  a  bankrupt,  for 
any  demand  which  arose  prior  to  the  bankruptcy,  or  which 
might  have  been  proved  under  the  commission,  can  prove 
for  any  purpose  whatever,  without  reiii^quishing  such  action 
or  suit. 

\i  a  creditor  make  oath  of  a  certain  sum  being  <iue  to 
him,  I.c  ought  to  be  admitted  to  prove  to  that  amount,  for 
the  purpose  of  chusing  assignees,  unless  there  appear  to 
Jie  commissioners  doubt  of  the  faiiness  of  the  debt ;  and  then 
he  must  t)e  suffered  to  make  a  claim  only,  till  he  niake-t  out 
his  demand  to  their  satisfaction  [h). 

A  new  choice  of  assignees  will  not  be  ordered,  because 
creditors  were  abroad,  and  prevented  by  accident  from  voting 
in  the  choice  (i).  But  it  may  be  otlicrwise,  if  creditors  arc 
kept  back  by  fraud  (A). 

(i)iAtk.  to.  (0  aCamp.  4J.  (/)  IWd.  S.  »6.  («)  Green,  a6o. 
(A)  I  Atk.  70.        (i)  ibid.  99.        {k)  IX  Vei.Ju«.  10. 

9  3.  Of 
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3.  Of  the  nature  and  duties  of  their  trust. 

As  assignees  are  ia  the  nature  of  trustees,  if  they  employ 
an  agent  to  receive  or  pay  money  on  account  of  the  estate  of 
the  bankrupt,  and  he  misapplies  or  embezzles  it,  the  assignee 
will  be  liable  to  make  it  good  to  the  creditors  (/) ;  unless  he 
has  consulted  the  body  of  the  creditors  in  the  appointment  of 
such  person,  or  that  he  has  employed  him  from  necessity  or 
conformable  to  the  common  usage  of  trade  [in). 

Assignees  are  each  separately  answerable  only  for  what 
they  receive,  and  the  misconduct  of  one  assignee  will  not 
operate  against  his  co-assignee,  where  he  is  not  at  all  privy  to 
the  act  (n). 

Assignees  have  not  a  general  power  to  prosecute  suits  or 
submit  matters  to  arbitration  ;  but  they  must  have  a  meeting 
of  creditors,  upon  notice  given  for  that  purpose  in  the  London 
Gazette  to  consider  of  etrtih  particular  case  for  arbitration  be- 
fore they  can  proceed  therein  (o).  And  if  the  majority  of  the 
creditors  in  value  at  the  meeting  are  against  bringing  the  suit, 
&c.  the  assignees  cannot  do  it;  but  any  creditor  may  at  the 
peril  of  his  costs  (/?). 

Assignees  are  not,  however,  restricted  from  bringing  actions 
at,  law,  without  the  consent  of  the  creditors  ;  ^  and  therefore 
the  whole  of  the  bankrupt's  estate  being  vested  in  the  as- 
signees by  the  assigument,  as  it  was  in  the  bankrupt  himself, 
they  have  the  same  remedies  to  recover  it,  as  they  in  theif 
discretion  may  think  proper  {q). 

And  notwithstanding  the  decision  in  Cann  v.  Read  (r),  it 
has  been  held,  that  a  bonajide  payment  to  one  assignee  is 
good,  and  will  bind  the  estate,  provided  the  co-assignee  did 
not  express  his  dissent  (s). 

Though  the  acts  of  parliament  relating  to  bankrupts  only 
direct  the  assignees  to  advertise  a  meeting  of  creditors,  ia 
relation  to  commencing  suits,  and  for  particular  purposes; 
yet  the  assignees  are  very  much  to  be  commended  for  adver- 
tising meetings  upon  any  other  very  extraordinary  occasion  that 
concerns  the  creditors  (0- 

Assignees  must  keep  books  of  account  of  the  bankrupt's 
estate,  which  every  creditor  has  a  right  .to  inspect  at  all  sea- 
sonable  times,  5  Geo.  2,    c.  30,  s.  26.     And  by  a  general 


(/)  I  Atk    86.  («)  Ambl.  218.  in)  t   Atk.  88.  (c)  Ibid.  91. 

(/>)   Ibid.   107.     Earnardiston's  Rep.  30.         {q)  zBl.  Com.  48;.         (r)  3  Ibid, 
^9i'        (j)  I  Esp.  N,  P.C.  J 14-     Ibid.  17a.         (/)  \  Atk,  253, 

T  2  order. 
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order,  8th  March  1794,  assignees,  under  a  joint  commission, 
are  to  keep  distinct  accounts  of"  the  joint  and  separate  estates. 

The  assignees  of  a  bankrupt  stand  in  the  same  .situation, 
and  are  subject  to  the  same  equities  as  the  bankrupt ;  and 
are  bound  by  all  acts  fairly  dorte  by  hira(r);  for,  allhouiili 
the  court  will  favour  creditors  as  much  as  it  J^an,  it  must  be 
where  they  have  a  superior  right  to  other  persons  (//).  Nei- 
ther actions  at  law,  nor  suits  in  equity,  abate  by  the  bankruptcy 
of  the  plaintiftor  defendant  (x). 

If  the  statute  of  limilatioJis  is  pleadable  agaiiist  a  bankrupt, 
his  assignees  may  be  bound  by  it ;  and  the  lime  is  to  be 
computed  from  the  date  of  the  original  cause  of  action, 
aud  not  from  the  date  of  the  connnissioners'  assignment  (  i/'). 

It  is  the  duty  of  the  assignees  to  collect  in  the  bankrupt's 
property,  with  as  much  expedition  as  the  nature  of  it  will  ad- 
mit. But  the  assignees  are  not  botind  to  take  all  the  pro- 
perty which  belonged  to  the  bankrupt  (:);  they  n»ay  ujake  an 
election  ;  hut  when  they  have  elected,  they  cannot  afterwards 
renounce  the  property  {a). 

It  is  the  duty  of  the  a«signees  to  sell  all  the  bankrupt's  pro- 
perty as  soon  as  it  can  be  done  with  advantage ;  and  if  they 
neglect  to  dispose  of  it,  the  diancellor,  upon  a  petition  of 
a  creditor,  will  order  a  sale  (b).  And  if  the  assignees,  with 
the  approbation  of  a  considerable  tiumber  of  the  creditors, 
defer  the  sale  in  the  expectation  of  benefiting  the  estate,  and 
any  individual  creditor  call  upon  them  to  sell  the  same  ;  it  is 
at  their  peril  of  answering  for  any  dift'crence  in  price,  if  they 
delay  selling  it  (r). 

Assignees  are  incapable  of  purchasing  the  bankrtipt's  pro- 
perly on  their  own  account,  without  the  consent  of  all  the 
creditors.  But  such  a  purchase  made  by  assignees  will  only 
be  set  aside  conditionally,  in  case  the  future  s;,le  produce 
more  than  they  gave  for  it.  If  an  assignee  should  have  resold 
the  estate,  and  mside  a  profit  by  it,  he  nmst  account  for  such 
pro6t  to  the  cretlitors  {d), 

4.  \M)en  liable  to  interest. 

By  the  6  deo.  2,  c.  SO,  s.  S2,  before  the  Creditors  pro- 
ceed to  the  choice  of  assignees,  the  nr.ijor  pait  in  value  of 

(t/)  I  Vej.  331.  a  Ves.  Jun.tfJ.  («)  I  Atk.  187.  (x)  2  Wilj.  372, 
1  T.  R.  417.     X  Anitr.  458.  (y)  1  Sir.  555.  (»)  i  F^p.  N.  P.  C.  a^j. 

(4)  7  East'i  Rep.  335.  (i)  I  Ve».  lun.   168.  (c)  Ibid.     6  Ibid.  617. 

(^i  3  Vet.  Jua.  740.     5  Ibi4.   707.     it  ibid.  6. 
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tlie  creditors  present  may,  if  they  think  fit,  direct  in  what 
manner,  how,  and  with  whom,  and  where  the  monies  arising 
by,  and  to  be  received  from  time  to  time  out  of  the  bankrupt's 
estate,  shall  be  paid  and  remain,  until  the  same  shall  be  di- 
vided amongst  tiie  creditors ;  and  the  assignees  are  to  conform 
as  often  as  1  ()()/.  shall  be  got  in. 

But  as  it  frequently  happened,  that  no  directions  were 
given,  and  tliat  bankrupts'  estates  were  often  improperly  re- 
tained in  the  iiands  of  assignees,  who  made  use  of  the  monies 
in  trade,  and  considerable  losses  were  sustained  by  the  cre- 
ditors, it  was  enacted  by  the  stat.  49  Geo.  3,  c.  121,  s.  3, 
that  where  the  creditors  omit  such  direction,  the  .commis- 
sioners shall,  immediately  after  the  choice  of  assignees,  at  the 
same  meeting  direct  the  same.  And  by  section  the  4th,  if 
the  assignees  wilfully  retain  or  otherwise  employ  for  their 
own  beneiit  any  menies  belonging  to  the  bankrupt's  estate, 
the  commissioners  are  directed  to  charge  such  assignees,  in 
their  accounts,  interest  upon  such  monies,  at  the  rate  of  20/. 
per  cent,  per  ami.  for  the  time  they  have  retained  or  em 
ployed  the  monies.  By  section  (5th,  if  an  assignee  become 
bankrupt,  being  indebted  to  the  estate  of  the  bankrupt,  of 
which  he  was  assignee,  in  100/.  and  upwards  in  respect  of 
monies  received  by  him  as  assignee,  and  wilfully  retained  or 
employed  by  him  for  his  own  beneiit,  the  certificate  shall 
only  discharge  his  person,  and  his  future  effects  shall  remain 
liable  for  so  much  of  such  debt  as  shall  not  be  paid  by  divi-. 
dends,  without  lawful  interest. 

5.  Of  the  removal  of  assignees. 

By  statute  5  Geo.  2,  c  oO,  s.  31,  tlje  holder  of  the  great 
seal  is  empowered,  if  necessary,  to  vacate  assignments  of 
bankrupts'  estates,  and  order  new  assignments  to  be  made  of 
the  debts,  effects,  and  estate  unreceived,  and  not  disposed  of 
by  the  then  assignees  to  other  persons  to  be  chosen  by  the 
creditors ;  and  such  new  assignees  are  empowered  to  sue  for 
the  same  in  their  own  names,  and  to  give  discharges,  &g. 
in  the  same  manner  as  the  old.  And  the  commissioners  are 
to  give  notice  in  the  two  London  Gazettes  that  shall  imme- 
diately follow,   of  the  removal  and  new  appointment,  &c. 

The  causes  of  removal  are  the  death,  or  bankruptcy  of  the 
assignee  (e) ;  making  use  of  the  bankrupt's  property  {J) ; 
permittng  improper    expeuces    by   the    commissioners   (g) ; 

(«)  General  Order,  8Ui  M»rck  1724,       I  Atk.  96,  (/)    7  Vin.  Abr. 

J7.  ig)  ibid. 
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purchasing,  or  a  co-asslgnce  permitting  the  same^  an  estate 
belonging  to  the  buitkrupt  at  a  sale  by  auction  (/<);  or  residinu 
in  Scotland,  so  that  the  court  has  ho  power  over  him  (j). 


SECTION  IX. 

Of  the  Assignment. 

1.  OF  the  eftect  of  the  assignment  upon  the  bauknipt's 
j-eal  and  personal  property. 

By  Stat.  13  E/iz.  c.  17,  the  commissioners,  when  a  man  is 
declared  bankrupt,  are  empowered  to  dispose  of  all  his  huids 
and  tenements,  which  he  had  in  his  own  right  when  he  be- 
came bankrupt,  or  which  sliall  descend  or  come  to  him  at 
any  time  afterwards,  before  his  debts  are  satisfied  or  agreed 
for ;  and  all  lands  and  tenements  which  were  purchased  by 
him  jointly  with  his  wife  or  children  to  his  own  use,  (or 
such  interest  therein  as  he  may  lawfully  part  with)  or  pur- 
chased with  any  other  person  upon  secret  trust  for  his  own 
use;  and  to  cause  them  to  be  appraised  to  their  full  \alue, 
and  to  sell  the  same  by  deed  indented  and  inrolled,  or  di- 
vide them  proportionally  among  the  creditors.  Tliis  sta- 
tute expressly  iticluded  not  only  free,  but  customary  and 
copyhold,  lands,  but  did  not  extend  to  estates  tail,  farther 
than  for  the  bankrupt's  life ;  nor  to  equities  of  reden)ption 
on  a  mortgaged  estate,  wherein  the  bankrupt  has  no  legal 
interest,  but  an  equitable  reversion.  Whereupon  the  statute 
21  Jac.  I,  c.  19,  enacts,  that  the  commissioners  shall  be  em- 
powered to  sell  or  convey,  by  deed  indented  or  enrolled, 
any  lands  or  tenements  of  the  bankrupt,  wherein  he  shall  be 
seized  of  an  estate  tail  in  posssession,  remainder,  or  re- 
version, unless  the  remainder  or  reversion  thereof  shall  be 
in  the  crow  n ;  and  that  such  sale  shall  be  good  agamst  all  such 
issues  in  tail,  remainder-men,  and  reversioners,  whom  the 
bankrupt  himself  might  have  barred  by  a  common  recover}', 
or  other  means;  and  that  all  equities  of  redemption  upon 
mortgaged  estates,  shall  be  at  the  disposal  of  the  commis- 
sioners ;  for  they  yhall  have  power  to  redeem  the  same,  as 
the  bankrupt  himself  might  have  done,  and  after  redemption 
to  sell.  And  also,  by  this  and  a  fornur  act,  1  Jac.  1,  c.  15, 
all  fruudulent  or  voluntary  connivances  to  defeat  the  intent  of 

(*)  5  Vei.  Jun.  707.  (i)   13  Vei.  Jut.  374, 
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these  statutes,  are  declared  void;  but  that  no  purchaser, 
bona  fide,  for  a  good  and  valuable  consideration,  shall  be 
affected  by  the  bankrupt  laws,  unless  the  commission  be  sued 
forth  within  five  years  after  the  act  of  bankruptcy  com- 
mitted ;  or  that  such  voluntary  conveyance  shall  have  been 
made  upon  the  marriage  of  any  of  the  bankrupt's  children, 
both  the  parties  being  of  the  years  of  consent  (A). 

In  the  construction  of  the  stat.  13  E/iz.  c.  7,  as  to  the 
eft'ect  of  the  assignment  upon  a  purchaser  to  the  bankrupt, 
his  >^ife,  and  children,  it  halh  been  determined,  that  where 
a  man  not  a  trader,  and  not  indebted,  purchased  lands,  and 
settled  them  to  himself,  and  to  his  wile  and  son,  and  two 
years  afterwards  entered  into  trade  and  became  a  bankrupt, 
that  the  settlement  was  good  against  creditors  (/).  Jiut  if  a 
purchase  is  made  by  a  trader  in  the  joint  names  of  himself 
and  wife,  and  he  afterwards  becomes  a  bankrupt^  it  is  void 
as  against  the  creditors  within  the  statute  1  Jac.  1,  c.  1,5, 
s.  5  (/«).  And  so,  if  the  purchase  is  made  with  the  wife's 
money,  if  it  was  previously  received,  and  disposeabfe  by  him 
as  his  own,  and  the  receipt  not  connected  with  the  purchaser, 
nor  bound  by  any  agreement  with  the  trustee  {n). 

Having  shewn  the  method  thereby  the  real  estate  of  a 
bankrupt,  in  lands,  tenements,  and  hereditaments,  may  be 
transferred  by  bankruptcy,  it  remains  to  consider  the  transfer 
of  things  })ersonal  by  this  operation  of  law. 

By  virtue  of  the  statutes  34  and  35  He7i.  8,  c.  4  ;  13  Eliz. 
c.  7  ;  1  Jac-  1,  c.  16  ;  21  Jac.  1,  c.  If);  5  Geo.  2,  c.  30, 
all  the  personal  estates  and  effects  of  the  bankrupt  are  con- 
fiidered  as  vested,  by  the  act  of  bankruptcy,  in  the  future 
assignees  of  his  commissioners,  whether  they  be  goods  in 
actual  possession,  or  debts,  contracts,  and  other  choses  in 
action ;  and  that  whether  they  be  in  England  or  elsewhere, 
unless  there  be  some  positive  law  of  the  country  where  such 
property  may  happen  to  prevent  it  (o). 

x\  right  of  action  to  recover  real  property  (p),  a  legacy 
given  to  the  bankrupt,  either  before  his  bankruptcy,  or  the 
signing  of  his  certiticate  by  the  lord  chancellor  («y\  are  as- 
signable by  the  commissioners.  So  if  a  trader,  before  his 
bankruptcy,  lose  money  at  hazard,  the  assignees  may  recover 
it   against  the  winner  (r).      And  where  a   bankrupt  entered 

(A")2El.Com.  aSj.  (/)  Cio.  Car.  584.  3  P.  Wms.  298,  (m)  gVes.  Jun.  12. 
(«)  8  Ibid.  195.        (0)  Good.  114.         (/-)  2  Hen.  Bl.  444,  (j)  a  Vern. 

43a.     2  Bur.  716.  (r)  a  Hen.  Bl.  308. 
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into  an  agreement,  that  in  case  of  his  bankruptcy  or  insol- 
vency, tl  at  tlie  vendor  should  retake  the  goods,  it  was  held, 
that  if  the  bankrupt  has  tke  order  and  disposition  of  them, 
they  would  pass  by  ihe  commissioners'  assii^nmenf  (s).  But 
if  a  |i€r:>on  contracts  uilh  another  fur  a  chattel,  which  is  not 
in  existence  at  the  time  of  the  contract,  though  he  pays  hira 
the  whole  value  in  advance,  and  the  other  proceeds  to  execute 
the  order;  but  before  the  ciiattel  is  delivered,  it  is  taken 
inider  an  ejcetnition ;  the  assignees  of  the  buyer  cannot  re- 
cover it  in  trover  against  the  sheriff;  for  a  buyer  acquires 
%\o  property  in  a  chattel  till  it  is  finished  and  delivered  (/). 

If  ailer  assigiunent  of  a  bankrupt's  estate,  a  creditor  know- 
ing it,  and  residing  in  England,  attach  the  money  of  the 
bankrupt  abroad,  the  assignees  may  recover  it  in  an  action 
for  money  received  to  their  use  (r).  But  where  the  at- 
tachment is  complete  before  the  act  of  bankruptcy,  the  cre- 
ditor attaching  is  entitled  to  hold  the  property  attached  against 
the  assignees  in  diminution  of  his  debt,  aud  to  prove  for  the 
residue  under  the  commission  («). 

2.  Effect  of  the  assignment  upon  property  in  possession 
of  the  bankrupt,  but  belonging  by  conveyance,  &c.  to  third 
persons. 

In  the  construction  of  the  act  21  Jac.  1,  c.  19,  s.  11,  it 
iias  been  repeatedly  decided,  that  unless  possession  accom- 
panies and  follows  an  absolute  conveyance  of  personal  chattels, 
tMich  conveyance  is  fraudulent  and  void  (jr).  The  statute  enacts, 
that  wherever  any  trader  makes  a  conveyance  of  his  goods  upon 
good  consideration  to  another,  and  yet  is  left  in  the  possession^ 
order,  and  disposition  of  tliem  by  the  consent  and  permission 
of  such  other  person,  in  the  event  of  the  insolvency  of  such 
trader,  the  goods  so  conveyed,  but  left  in  the  possession,  order, 
and  disposition  of  the  bankrupt,  are  assignable  by  the  commis- 
sioners for  the  benelit  of  the  creditors. 

But  a  distinction  exists  between  mortgages  of  real  estates, 
and  chattel  interests  or  lands,  and  goods  and  other  |>ersonal 
j;hattels.  The  possession  and  power  of  disposing  of  goods 
and  personal  chattel-*,  are  the  only  evidences  of  ownership 
to  which  persons  dealing  with  traders  look ;  and  therefore 
the  statute  is  particularly  directed  to  remedy  the  mischief 
arising  from  a  trader's  holding  out  a  delusive  responsibility  to 

(i)  %  TMnt.176.  (f)  I  Ibid.  318.  (v)  I  T.  R.  694.    4  Ib'd. 

%%%.  (»)  8  Yes.  ]ua.  St.  (;r)  2  T.  R.  587.    Ibid.  594.  a.    aCantf). 
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tlie  world ;  but  with  respect  to  real  estates,  possession  isf 
not  such  an  evidence,  as  to  induce  creditors  to  rely  (y). 

And  where  tlie  pioperty  could  not  be  absolutely  delivered 
at  the  time  of  the  contract,  but  the  best  delivery  had  been 
given  that  the  circunu.tances  and  nature  of  the  property 
would  admit ;  it  has  been  held,  that  the  bankrupt  had  not 
such  a  possession  of  the  goods  as  would  enable  his  assignees  to 
take  tliem  within  the  statute  (2). 

So  if  a  trader,  who  afterwards  becomes  a  bankrupt,  ad- 
versely retains  possession  of  goods,  so  that  the  party  entitled 
to  them  is  obliged  to  sue  him  in  a  court  of  justice  to  obtain 
the  possession,  or  to  restrain  him  from  disposing  of  the  goods ; 
such  possession  is  not  within  the  meaning  of  the  statute, 
as  it  is  clearly  not  with  the  consent  and  permission  of  the 
owner  («). 

In  the  case  of  ships  at  sea  and  their  cargoes,  of  which  an 
absolute  delivery  cannot  be  made,  it  will  be  sufficient  if  the 
proper  documents  and  muniments  are  delivered,  that  the  pur- 
chaser may  be  enabled  to  reduce  the  property  into  possession 
upon  the  arrival  of  the  ship  in  port  (/>). 

When  the  bankrupt  is  in  possession  of  the  goods  of  another 
man  at  the  time  of  his  bankruptcy,  it  is  not  sufficient  to  make 
it  a  possession  within  the  statute,  as  the  possession  must  be 
accompanied  with  a  power  to  sell,  or  dispose  of  the  same,  as 
owner  ;  or  the  owner  of  the  goods  must  be  guilty  of  a  laches 
in  letting  them  remain  in  the  bauki  upt's  power,  so  as  to  gain 
him  a  false  credit  (c). 

With  respect  to  property  left  in  a  bankrupt's  hands  as 
factor,  as  a  factor  stands  in  the  situation  of  a  trustee  with  his 
principal,  whatever  property  he  has  in  his  possession  at  the 
time  of  his  bankruptcy,  and  which  can  be  distinguished  fiom 
his  own,  belongs  to  his  principal,  and  does  not  pass  by  the 
assignment,  as  it  is  not  a  possession  within  the  meaning  of  the 
statute  21  Jac.  1,  c.  IQ.  And  the  law  is  the  same  if  the 
factor  acts  under  a  del  credere  commission  {d).  Lor4 
Kenyou  said,  that  if  goods  be  sold,  and  reduced  to  ready 
money,  provided  the  money  be  in  separate  bqgs,  and  dis- 
tinguishable from  the  factor's  other  property,  the  law  is  the 
iaaic  (e). 

(y)  I  Atk.  168.     7  T.  R.  22S.  (»)  7  T.R.  67.  {a)  i  Ves.  445. 

{b)  I  Atk.  160.  {c)  I  Vcs.  243.         {d)  3  P.  Wajis.  185.  (e)  5  T.  R. 

♦  So 
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So  if  the  factor  sells  his  principars  goods,  and  buys  other 
goods  for  him  with  the  proceeds,  the  principal  is  entitled  to 
the  goods  (/  )• 

If  a  factor  has  sold  ihe  goods  of  his  principal,  and  they  are 
not  paid  for  at  the  time  of  the  factor's  bankruptcy,  the  prin- 
cipal is  entitled  to  payment  of  the  money  ( »).  But  the  prin- 
cipal must  give  notice  to  the  purchaser  before  actual  pay- 
ment, not  to  pay  the  factor  ;  and  if  he  should,  notwithstand- 
ing, pay  the  factor,  he  will  be  liable  to  repay  it  to  the  prin- 
cipal (//). 

But  if  a  factor,  who  sells  under  a  dei  credere  commission, 
sells  goods  as  his  own,  and  the  buyer  knows  nothing  of  any 
principal,  the  buyer  may  set  ofl"  any  demand  he  may  have  on 
the  factor  against  the  demand  for  the  goods  made  by  the 
principal ;  for  the  buyer  dealt  with  the  factor  as  his  prin- 
cipal (j). 

So  where  a  trader  is  a  trustee  (A),  executor  (/),  or  admi- 
nistrator {lit),  and  becomes  bankrupt,  and  at  tiie  time  of  his 
bankruptcy  has  any  property  belonging  to  his  ce$lni  que  trust, 
or  testator  in  his  possession,  which  can  be  distinguislied  from 
the  general  mass  of  his  property,  it  will  not  pass  to  the 
assignees ;  who,  if  they  have  possessed  themstrlves  of  such 
property,  upon  an  application  of  the  creditors  of  the  testator, 
the  court  w  ill  appoint  a  receiver  for  recovery  and  securing  the 
testator's  effects  (//)• 

3.  Etfect  of  the  assignment  upon  property  fraudulently 
delivered  by  the  bankrupt  in  contem])lation  of  bankniptcy. 

Every  disposition  of  property  made  by  a  bankrupt  in  con- 
templation of  bankruptcy,  to  prefer  a  particular  creditor,  is 
fraudulent  and  void.  Each  case,  however,  must  be  deter- 
mined upon  its  own  circumstances.  But  all  questions  of 
preference  turn  upon  the  act  being  complete  before  an  act 
of  bankruptcy  conmiitted ;  for  then  the  property  is  trans- 
ferred :  otherwise  an  act  of  bankruptcy  intervening,  vests  the 
property  in  the  hands  and  disposal  of  the  law  (oj. 

Jint  where  a  trader  under  a  threat  or  apprehension  of 
legal  process,  or  from  the  pressure  and  in>p«)rtunity  of  hi» 
^preditor^  delivers  property  to  him,  or  gives  him  a  power  to 
receive  it,  the  transaction  is  valid ;  even  though  the  trader 
knew  himself  to  be  uisolvent  (/)). 

(f}t  S«Uf.  i«o.  (^)  Bui.  N.P.  41.         (*)  7  T.R.  959.         (1)  IWJ. 

(<)  J  I'.Wmi.   314-  (/)   I    Atk.  159.                {m)  Cooke,  B.  L.   137. 

\n)  I   Aik.   loi.  (»)  Cowp.  !»•}.     Ibid.  619.     4  Bur.  2477.     It>id.  a23S« 

•  Bo».aBa  IM,  283.  (/)  I  i.IU  156.     a  Camp.  N.P.C  166. 

But 
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But  to  render  such  a  transaction  valid,  the  act  must  have 
redeemed  the  trader  from  some  piesent  difficulty.  For  when 
a  trader  being  pressed  for  payment  or  security  gave  his  credi- 
tor a  bill  of  sale  of  apparently  the  whole  of  his  stock,  and  im- 
mediately absented  himself;. it  was  held  to  be  a  preference  of 
a  particular  creditor  in  contemplation  of  bankruptcy  {q). 

4.  Effect  of  the  assignment  upon  the  estate  of  the  wife. 
.  The  assignees  of  a  bankrupt  are  entitled  to  the  same  in- 
terest in  the  property  of  the  wife  as  the  bankrupt;  and  what- 
ever property  vested  in  the  bankrupt,  which  he  could  himself 
assign  or  release,  the  assignees  become  entitled  to  by  the  com- 
missioners' assignment. 

Debts  due  to  the  wife  dam  sola  (r),  or  stock  in  the  public 
funds  (s).  or  a  chose  in  action  {t),  or  a  mortgage  to  which  the 
wife  was  entitled  before  lier  marriage  (v),  aie  assignable  by 
the  commissioners  under  the  commission. 

But  the  necessary  apparel  of  the  wife  and  her  children, 
5  Geo.  2,  c.  30,  s.  1,  or  a  vested  legacy  not  reduced  into 
possession  by  the  husband  in  his  life  time  (a),  or  the  property 
of  3.  feme  covert  sole  trader  according  to  the  custom  of  Lon- 
don (x),  or  property  given  to  the  wife  for  her  sole  and  sepa- 
rate use  {ij),  or  if  the  wife  be  entitled  to  dower  {z),  or  if  the 
bankrupt  is  considered  as  trustee  of  an  estate  settled  to  the 
separate  use  of  the  wife  during  life  (a),  will  not  pass  by  the 
commissioners'  assignment. 

And  if  the  property  cannot  be  possessed  by  the  assignees, 
without  the  intervention  of  a  court  of  equity,  the  court  will 
compel  them  to  make  a  competent  settlement  upon  her,  be- 
fore it  will  permit  them  to  get  possession  of  the  property 
unless  the  wife  be  previously  properlv  provided  for  out  of 
it  (/;). 

And  when  a  settlement  has  been  made  previous  to  the 
marriage  of  part  of  a  wife's  property  to  her  separate  use ;  it 
does  not  bar  her  claim  to  a  further  settlement  out  of  newly 
acquired  properly  (f). 

If  a  trader  previous  to  his  marriage,  covenant  to  settle 
specitic  lands  upon  his  wife,  and  he  becomes  a  bankrupt,  and 
dies  without  peforming  the  covenant,  the  court  will  compel 
the  assignees  of  the  husband  to  carry  the  settlement  into  exe- 
cution (d). 

{q)  7  East's  Rep.  544.        '         {r)  i  P.  Wms.  248,  {$)  ^Vts.  6ij. 

(/)  2  Vern.  270.  (1/)  2  P.  Wms,  458,  {u)  z  Dick.  491. 

(x)  5  Bur   1776.  (y)  2  Vern.  96.  (»)  2  Stone,  193.  (a)  x 

Atk.  557.     2  P.  Wms.  316.     2  Str.  946.  (/5)   1  P.  Wms.  382.     5  Ves. 

Jun.  517,  (c)  Ibid.  607.  (^)  a  Eij.  Ca.  Abr.  102. 
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SECTION    X. 

Of  IRdation  to  the  Act  of  Bankniptey. 

BY  the  act  of  bankruptcy,  all  the  real  and  personal  estate 
of  the  bankrupt  is  vested  in  the  assignee,  by  relation  tVoni  the 
time  of  the  act  committed ;  so  that  the  transactions  of  the 
bankrupt  from  that  time  are  excepted  in  the  cases  provided 
for  in  the  following  statutes. 

By  Stat.  1  Jac.  1,  c.  15,  a.  14,  it  is  provided,  that  no  debtor 
of  the  bankrupt  shall  be  endangered  for  the  payment  of  his 
debt  truly  and  bona  fide  made  to  any  such  bankmpt,  before 
such  time  as  he  shall  understand  and  know  he  has  become  a 
bankrupt. 

By  Stat.  19  Cieo.  2,  c.  32,  it  is  provided  that  no  creditor  of 
a  bankrupt  for  goods  sold,  or  upon  bills  of  exchange,  shall  be 
liable  to  refund  to  the  assignees  any  money  received  by  hira 
of  the  bankrupt  upon  such  account,  in  the  usual  and  ordinary 
Course  of  trade  and  dealing,  before  such  creditor  knew,  imd<;r- 
stood,  or  had  notice,  that  he  was  become  a  bankrupt  or  in 
insolvent  circumstances. 

By  Stat.  2 1  Jac.  1 ,  c.  1 9»  s.  14,  it  is  provided,  that  no  pur- 
chaser for  a  valuable  consideration  shall  be  affected  by  the  bankrupt 
laws,  unless  the  commission  is  sued  out  within  five  years  after 
lie  shall  have  become  a  baukrupt. 

By  the  2i  Jac.  \,  c.  19,  s.  14,  no  purchaser  for  a  good 
and  valuable  consideration  can  be  affected  by  the  bankruptcy 
of  the  vendor,  unless  the  comnmsion  be  sued  forth  within  live 
jears  after  he  becomes  bankrupt. 

And  by  stat.  46  Geo.  3,  c.  136,  s.  1,  it  is  enacted,  that  all 
conveyances  by,  all  payments  by  and  to,  and  all  contracts  and 
dealings  by  and  with  any  bankrupt,  bona  fide  made  and  entered 
into  more  than  two  calendar  months  before  the  date  of  the 
commission,  shall  be  valid,  notwithstanding  any  prior  act  of 
bankruptcy,  provided  the  person  so  dealing  with  the  bankrupt 
had  not  at  the  time  of  such  conveyance,  &c.  any  notice  of  any 
prif»r  act  of  bankruptcy,  or  that  the  bankrupt  was  insolvent 
or  had  stopped  payment.  By  section  3.  it  is  provided,  that 
the  issuing  of  a  commission,  or  the  striking  of  a  docket  for 
that  purpose,  whether  any  commission  shall  have  actually 
issued  thereupon  or  not,  shall  be  deemed  notice  of  a  prior  act 
tii  bankruptcy  for  the  purposes  of  this  act,  if  it  shall  appear, 

that 
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that  an  act  of  bankruptcy  had  been  actually  committed  at  the 
time  of  issuing  such  commission  or  striking  such  docket. 
But  by  Stat.  49  Oeo.  3,  c.  121,  s.  2,  so  much  of  the  46 
Geo.  3,  as  makes  the  striking  of  a  docket  notice  of  a  prior 
act  of  bankruptcy  is  repealed. 

Paynients  made  by  the  bankrupt  to  come  within  the  pro- 
tection of  the  statute,  must  be  in  the  ordinary  course  of  trade, 
without  notice  of  an  act  of  bankruptcy,  and  before  the  issuing 
of  a  commission  {e). 

It  is  also  necessary,  that  such  payments  should  be  made  in 
respect  of  fgoods  sold  to  the  bankrupt,  or  of  bills  drawn,  &e. 
by  him  in  the  ordinary  course  of  trade.  And  therefore  in  the 
construction  of  this  act,  it  lias  been  held,  that  wheie  monej 
had  been  paid  by  a  trader,  after  a  secret  act  of  bankruptcy, 
to  a  carrier,  for  the  carriage  of  the  trader's  goods,  that  the 
payment  was  not  within  the  statute,  which  was  confined  to 
payments  made  for  goods,  and  payments  of  bills  of  ex- 
change {f). 

So  if  the  holder  of  a  bill  of  exchange  give  time  to  tlie  ac- 
ceptor upon  condition  that  he  should  allow  interest,  and  after 
committing  a  secret  act  of  bankruptcy,  he  pays  the  bill,  this 
has  been  decided  not  to  be  such  a  payment  in  the  ordinary 
course  of  business  as  to  come  within  the  meaning  of  the 
statute  (g). 

If  a  banker  pays  the  draft  of  a  trader  keeping  cash  w  ith  him, 
or  pays  over  any  money  to  the  bankrupt  himself,  after  notice 
of  an  act  of  bankruptcy,  the  assignees  may  recover  the 
money  (A).  Nor  can  they  set  off  the  payments  made,  or  be 
allowed  to  come  in  as  creditors  under  the  commission,  in  tlie 
place  of  the  creditors  whose  debts  they  so  paid  (i). 

And  when  bankers  having  accepted  bills  for  the  accom- 
modation of  a  trader,  who  after  committing  an  act  of  bank- 
ruptcy, but  before  a  commission  «aa  sued  but,  lodged  money 
with  them  to  take  up  the  bills,  which  did  not  become  due  till 
after  a  commission  was  sued  out,  and  then  regularly  paid  by 
the  acceptors ;  it  was  held  they  were  bound  to  refund  the  money 
which  the  bankrupt  had  lodged  with  them,  and  that  they  nei- 
ther had  a  right  of  set  off  under,  5  Geo.  2,  c.  30,  nor  could 
they  protect  themselves  under  ly  Geo.  2.  c.  32,  as  having 
received  the  money  in  payment  of  bills  of  exchange  in  the 
ordinary  course  of  trade  (k). 

(0  »  Vern.  165.  (/)  5  T.  R,  197.  (f)  2  Ibid.  648.  {h\  a 

Ibid.  TI3.     3  Bro.  C- C  313.  (i)   3  Vc?.  Jan.  757.  {k)  z  Camp. 

N.P.C.  31a. 

•      So 
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So  where  A.  recovered  a  verdict  for  a  sum  of  money  a^airst 
B.  Avho  afterwards  committed  an  act  of  baiikriiplcy;  A.  in- 
stead of  entering  up  judirment  and  taking  out  execution,  con- 
sented to  take  a  bill  for  the  an)ount  drawn  by  13.  on  C  \m 
debtor^  which  bill  when  it  became  due  w as  duly  paid  by  C ; 
but  it  was  held  tiiat  this  payment  was  not  protected  by  the 
statute  (/). 

But  if  a  payment  is  made  by  a  trader  under  an  arrest,  it  has 
been  held  to  be  a  paynitnt  in  the  usuah  and  ordinary  course 
of  trade  and  dealing,  and  consequently  within  the  protection 
of  the  statute,  although  such  payment  was  made  after  he  had 
committed  a  secret  act  of  bankrui)tcy  (w). 

And  so  will  payment  made  immediately  to  a  creditor,  who 
brings  an  oflicer  with  a  writ  into  the  trader's  shop  (w). 

And  it  appears  that  the  act  only  extends  to  payments  made 
by  the  bankrupt  himself,  or  his  authorized  agent ;  and  not  pay- 
ments made  to  a  third  person  upon  compulsory  process,  or 
for  the  accommodation  of  the  bankrupt.  And  therefore  pay- 
ment by  a  garnishee  of  money  attached  in  his  hands,  is  not 
protected  by  the  statute,  for  the  statute  extends  only  to  pay- 
ments by  the  bankrupt  himself  (o). 

So  where  a  policy  broker,  at  die  bankrupt's  request,  paid  a 
creditor  of  the  bankrupt  the  amount  of  his  debt,  in  oiiicr  to 
induce  him  to  give  up  his  lien  upon  some  policies  of  insurance 
uhich  the  bankrupt  had  deposited  with  him  as  a  collateral 
security;  it  was  held  that  the  assignees  of  the  bankrupt  could 
not  recover  from  the  creditor  the  an^ount  of  the  broker's  pay- 
ment, as  it  was  the  money  of  the  broker  and  not  of  the  bank- 
rupt, though  in  settling  his  account  with  the  assignees  the 
broker  set  oft'  the  money  which  he  had  so  paid  (;>). 

As  to  payments  made  to  a  bankrupt  it  has  been  decided, 
that  if  a  trader  after  a  secret  act  of  bankruptcy,  consigns  goods 
to  a  factor,  who  agrees  to  advance  money  thereon  and  accord- 
ingly accepts  and  pays  bills  drawn  on  him  by  the  trader  for 
their  amount;  the  assignees  of  the  bankrupt  may  recover 
from  the  factor  the  value  of  the  goods;  because  the  accepting 
and  payment  of  the  bills  is  not  a  payment  of  gomis  sold  wilhiu 
the  meaning  of  the  statute  [q). 

But  if  a  debtor  of  a  bankrupt  in  consequence  of  a  suit  or 
«  judgment  at  law,  is  compelled  to  pay  his  debt  before  the  ese- 
cution  of  an  assignment  under  a  commission  of  bankruptcy* 
although  he  had  uoticc  of  an  act  of  bankruptcy  comnultcd, 

(/)  %  Hen.  Bl.  334.  (w)  a  Boi.  and  Pul.  398.  (•)  Ibi4 

(•)  7  E*M'«  Rep.  154.  (/>)  Ibid.  (fj  8  T.  R.  199. 

tlie 
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tiie  assignees  cannot  recover  the  money  a  second  time  from 
the  debtor,  unless  they  can  prove  fraud  and  collusion  betweeu 
him  and  the  oankrupt  if). 

If  a  broker,  having  goods  of  a  trader  under  arrest  in  his  posses- 
sion for  the  purpose  of  sale,  receives  notice  from  the  attorney  of 
the  future  assignees  not  to  sell  them,  as  a  commission  would 
shortly  be  issued  against  the  trader,  and  that  the  act  of  bank- 
ruptcy would  relate  to  the  day  when  it  was  committed  which 
was  some  time  past;  and  the  broker  notwithstanding  sold 
the  goods,  and  paid  the  money  over  to  the  trader  before  the 
expiration  of  the  two  months  from  the  time  of  the  arrest: 
the  broker  was  held  liable  to  repay  the  proceeds  to  the  as- 
signees (s). 

ii  a  trader  commits  an  act  of  by  bankruptcy  lying  in  prison 
two  months,  it  relates  to  the  first  day  of  his  surrender,  so  as 
to  over-reach  all  intermediate  transactions  {t). 

Where  bail  is  really  put  in,  the  bankruptcy  only  relates  to 
the  tin>e  of  the  surrender  (u).  But  in  case  of  mere  formal 
bail,  the  bankruptcy  relates  to  the  time  of  the  first  arrest  (a). 

As  to  judgments,  statutes,  and  executions,  it  is  provided  by 
Stat.  21  Jac.  1,  c.  19,  s.  9,  that  all  judgments,  statutes,  re- 
cognizances, whether  affecting  lands  or  goods,  attachments  by 
the  customs  of  London  or  any  other  place,  whereof  there  is 
no  execution  or  extent  served  and  executed  upon  any  of  the 
real  or  personal  estate  of  the  bankrupt,  before  the  time  he  be- 
came bankrupt,  are  void  as  against  the  assignees. 

But  by  Stat.  49  Geo.  3,  c.  121,  s.  2,  it  is  enacted,  that  all 
executions  and  attachments  against  the  lands  or  goods  of  a 
bankrupt,  bona  Jide  executed  and  levied  more  than  two  calen- 
dar months  before  the  date  and  issuing  of  the  commission,  are 
to  be  valid,  unless  the  creditor  had  notice  of  a  prior  act  of 
bankruptcy,  or  that  the  bankrupt  was  insolvent  or  had  stopped 
payment. 

SECTION    XI. 

Of  the  Proof  of  Debts  under  the  Commission. 

1.  OF  debts  in  general. 

By  Stat.  46  Geo.  3,  c.  J35,  s.  2,  it  is  enacted,  that  all  per- 
sons with  whom  the  bankrupt  shall  have  bona  Jide  contracted 
any  debt  befoie  the  date  and  suing  forth  of  the  commission, 

tr)2T.  R.479.  (i)  Ibid.  141.  (0  Ibid,  (<<)  i  Bur.  437. 

(*•)  Ibid. 

which. 
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vrhich,  if  contracted  before  any  act  of  bankniplcy  committed, 
mii^ht  have  been  proved  under  the  commission,  shall,  notwith- 
standing any  prior  act  of  bankruptcy,  be  admitted  to  prove 
such  debt,  and  to  be  a  creditor  under  such  commission,  in  like 
manner  as  if  no  such  prior  act  of  bankruptcy  had  been  com- 
mitted, provided  such  creditor  had  not,  at  the  time  such  debt 
was  contracted,  any  notice  of  any  prior  act  of  baukniptcy. 

And  by  stat.  7  ijeo.  1,  debts  upon  bills,  bond<i,  notes,  or 
other  personal  securities,  but  payable  upon  a  future  day,  are 
also  proveable  under  a  commission. 

But  as  this  statute  was  held  to  be  confined  to  cases  of  se- 
curities in  writing,  and  to  extend  to  those  where  goods  had 
been  sold  upon  credit  merely,  it  waj-'provided  by  stat.  49  Geo. 
3,  c.  121,  s.  0,  that  all  persoHS  who  shall  give  credit  upon 
good  and  valuable  considiiation  bona  fide,  for  any  money 
whatsoever  not  due  or  payable  at  or  before  the  bankruptcy 
of  the  person  credited,  may  prove  their  debts  under  the  com- 
mission, deducting  a  rebate  of  interest  for  what  they  receive, 
to  be  computed  from  the  actual  payment  thereof,  to  the  time 
such  debts  would  beconie  payable  according  to  the  terms 
upon  which  they  were  contracted. 

So  contingent  debts,  provided  the  contingency  has  taken 
place  at  the  time  the  bankruptcy,  may  be  proved  ( y). 

But  debts  made  void  by  statute,  as  being  upon  an  usurious 
contract  (c),  or  for  stock-jobbing  transactions  (a),  or  for  good-» 
sent  to  India  contrary  to  iJie  charter  of  the  company  cannot 
be  proved  (/>). 

12.  Where  debts  may  be  proved. 

By  stat.  1  Jac.  1,  c.  15,  s.  4,  the  commissioners  are  em- 
powered to  distribute  the  bankrupt*s  effects  which  may  have 
been  collected  in ;  and  w  ilhin  four  months  after  the  commis- 
sion any  of  the  creditors  of  the  bankrupt  may  then  make  proof 
of  their  debts,  and  will  be  entitled  to  partake  of  the  divtributioii 
with  the  rest  of  the  creditors.  And  should  such  creditors 
not  have  proved  their  debts  before  distribution  has  been  made 
of  part  of  the  bankrupt's  estate,  they  will  be  admitted  to  prove 
at  any  time,  as  long  as  any  thing  remains^  unless  there  has 
been  gross  laches  on  their  part  (c).  .1 

S.  Of  the  manner  of  proof.  — 

By  Slat.  21  Jac.  1,  c.  19,  s.  9,  tlie  commissioners  are  em- 
powered to  examine  upon  oath,  or  by  any  other  meuuu  as  to 

{j)  1  F.  Wnu.  39$.      3  Str.  867.     i  Atk.  114-     3  Wilt.  470.  (»)  9 

Ves.  Jun.  84.  («)  13  ibid.  J 1 3.  (^)  Ceokc,  13.  L  287.  (0  < 

AUuaol. 
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them  shall  seem  neet,  any  person,  for  the  discovery  of  the 
truth  and  certainty  of  the  several  debts,  due  to  the  creditors 
seeking  relief  under  the  conmiissiou. 

If  the  commissioners  have  just  grounds  to  doubt  the  fair- 
ness of  a  debt,  although  the  creditor  has  made  a  positive  oath, 
they  may  reject  it  or  admit  it  only  as  a  claim  ((/).  And  the 
party's  remedy  is  by  petition  to  the  lord  chancellor  (e). 

By  Stat.  5  Geo.  2,  c.  30,  s.  26,  the  commissioners  are  to 
admit  the  proof  of  any  creditor's  debt,  who  shall  live  remote, 
from  the  place  of  meeting  of  the  commissioners,  by  affidavit ; 
or  if  the  party  be  a  quaker,  by  solemn  affirmation.  But  to 
prove  a  petitioning  creditor's  debt,  the  creditor  must  be  present 
before  the  commissioners  (f). 

By  sect.  29^  of  the  same  statute,  if  any  creditor  perjure 
himself  in  swearing  to  or  affirming  a  debt,  he  is  guilty  of 
perjury,  and  liable  to  pay  double  the  sum  so  sworn  or  affirmed 
to  be  due  or  owing;  which  double  sum  is  to  be  equally  di- 
vided among  all  the  creditors  under  the  commission. 
"    4.  Of  claiming  a  debt. 

If  a  creditor  cannot  sufficiently  ascertain  or  substantiate  his 
debt,  as  where  the  agent  of  a  creditor  cannot  produce  his 
authority,  it  is  usual  for  the  commissioners  to  suil'er  a  claim- 
to  be  entered ;  which  entitles  the  party  to  have  a  dividend  re- 
served upon  his  claim,  and  of  being  entitled  to  it  as  soon  as 
his  debt  is  ascertained,  and  his  proof  admitted  (g). 

But  if  the  claim  is  not  substantiated  in  a  reasonable  time, 
it  is  the  general  practice  for  the  commissioners  to  strike  it  out 
before  a  dividend  is  declared,  unless  sufficient  reason  is  offered 
to  them  for  prolonging  the  time.  The  creditor  however,  iS* 
afterwards  at  liberty  to  prove  his  debt  and  receive  his  share 
upon  any  future  dividends,  on  satisfactorily  substantiating  his 
claim  (/i). 

By  8tat.  19  Geo.  2,  c.  32,  s.  2,  the  obligee  in  any  bot- 
tomree or  respondentia  bond,  and  the  assured  in  any  i)olicy 
of  assurance,  bona  fide  made  and  entered  into  before  the  bank- 
ruptcy upon  a  good  and  valuable  consideration  shall,  be  ad- 
mitted to  claim  under  the  commission,  and  to  prove  his  demand, 
after  the  loss  and  contingency  shall  have  happened. 

5.  Of  the  creditor's  election. 

By  the  statute  49  Geo.  3,  c.  121,  s.  14.  the  law  as  to  a 
creditor's  election  has  been  materially  altered;  it  is  enacted, 

(^)  1  Atk.  70.  (^)   2  Ves.  Jun.  666.  (/)  General  Order,  261"  . 

Nov.  1798.  [£)  Cookr,  B.  L.  255.     Cull.  B.  L.  160.         {h)  Cookf,  B.  L 
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that  "  from  and  after  the  passing  of  this  act,  it  shall  and  may 
be  lawful  for  any  creditor,  who  has  or  shall  have  brougiu  any 
action  or  instituted  any  suit  against  any  bankrupt,  in  respect  of 
any  demand  which  arose  prior  to  the  bankruptcy  of  such  bank- 
rupt, or  which  might  have  been  proved  as  a  debt  under  the 
connnission  of  bankrupt  issued  against  vucii  bankrupt,  to  piove 
a  debt  under  such  cunnnission  for  any  purpose  \x  hatever,  or  to 
have  the  claim  of  a  debt  CJitered  upon  the  pr(»  eediugs  under 
such  comnussion,  without  relinquishing  such  action  or  suit,  and 
all  benefit  from  the  same;  and  the  proving  or  so  claiming  a 
debt  under  a  conunission  of  bankrupt  by  any  creditor  shall  be 
deemed  an  election  by  such  creditor  to  lake  the  benefit  of  such 
commission  \\\\\\  respect  to  the  debt  so  proved  or  claimed  by 
him:  provided  always,  that  such  creditor  shall  not  be  liable  to 
the  payment  to  the  bankrupt  or  his  assignees,  of  the  costs  oi 
such  action  or  suit  Mhici)  shall  be  so  relinquished  by  him:  and 
profided  also,  that  where  any  such  creditor  shall  have  brought 
any  action  or  suit  agaiu»t  any  such  bankmi*!  jointly  with  any 
«)ther  person  or  persons,  his  relinquishing  such  action  or  suif 
against  such  bankrupt  or  bankrupts  shall  not  in  any  manner 
aft'ect  such  action  or  suit  against  other  person  or  persons." 

If  a  creditor  has  the  bankrupt  in  execution  at  the  time  a 
commission  issues  against  him,  he  may  prove  his  debt  under  the 
commission,  upon  condition  of  discharging  the  bankrupt  out 
of  execution ;  but  such  creditor  cannot  sue  out  a  commis- 
sion (i). 

But  if  after  a  commission  has  issued,  a  creditor  takes  thq 
bankrupt's  body  in  execution  it  is  a  conclusive  election ;  and 
although  he  afterwards  discharge  the  bankrupt  out  of  custody, 
he  will  not  be  entitled  to  a  dividend  of  the  bankrupt's  estate  (j). 

The  being  chosen  assignee  Mill  not  prevent  the  creditor 
from  suing  the  bankrupt  at  law  if  he  has  not  proved  his 
debt  (A-). 

It  has  been  held,  that  a  landlord  cannot  distrain  for  rent  and 
come  in  under  the  commission  at  the  satuc  time;  I)ut  he  must 
make  Iws  election  either  to  waive  his  proof  or  his  distress  (/). 

Neither  can  a  ci-edilor  split  a  demand,  and  prove  part  undef 
the  commission,  and  sue  the  bankrupt  at  the  same  time  (m)t 
not  even  upon  se{)arate  uotes  given  by  the  bankrupt  for  distinct 
parcels  of  goods  {n). 

(.)  C«oke,B.L.  131.  (i)  13  Vei  Jub.  t^.  {k)  i  Alk.  151. 

{I)  Ibii.  IJ4.  (•)  Ibtd.  109.  {n)  14  Vci.Jun.  587. 
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But  if  the  creditor  has  distinct  demands,  he  may  prove  one 
under  the  commission^  and  proceed  at  law  upon  the  other.  As 
where  a  creditor  has  a  bond  debt,  and  another  debt  for  rent  (6)*" 
Or  if  he  has  a  demand  in  right  of  his  wife,  and  another  due 
to  himself  (/>).  Or  if  one  demand  be  a  joint  debt,  and  th© 
other  a  separate  debt  (5).  '] 

6.  Of  creditors  having  a  mortgage  or  other  security. 

By  Stat.  21  Jac.  1,  e,  19,  s.  9>  no  creditor  having  a  security 
by  judgment,  statute,  or  recognizance,  8Cc.  or  having  made 
attachments  in  London  or  elsewhere,  by  virtue  of  any  custon* 
there  used,  whereof  no  execution  or  extent  is  served  and  exe- 
cuted before  the  bankruptcy,  shall  be  relieved  for  more  than  a 
rateable  proportion  with  the  other  creditors,  without  respect 
to  any  penalty  contained  in  the  security. 

If  a  creditor  has  a  security  (r),  or  if  a  creditor  abroad  has 
obtained  a  priority  of  payment  out  of  the  bankrupt's  effects 
there,  by  attachment  or  other  process  (s),  before  he  can  be 
^admitted  to  prove,  in  the  first  case  he  must  deliver  up  his  se-r 
curity,  and  in  the  second,  abandon  the  priority  of  payment  he 
has  obtained. 

But  if  a  creditor  has  a  joint  security  from  the  bankrupt  and 
another  person,  he  is  not  obliged  to  deliver  up  the  security, 
but  is  entitled  to  receive  dividends  under  the  commission  for 
such  part  as  he  may  not  have  recovered  from  the  co-security, 
provided  that  he  does  not  receive  more  than  20s.  in  the  pound 
upon  the  whole  debt  (?). 

A  creditor  who  has  a  mortgage  or  a  pledge^  if  he  is  ap- 
prehensive that  the  security  is  not  equal  to  the  payment  of  his 
debt,  may  have  the  pledge  soldi  But  the  commissioners  can- 
not order  the  property  mortgaged  or  pledged  to  be  sold  but 
upon  an  application  of  the  creditor;  for  they  have  no  power 
to  dispose  of  a  creditor's  security  without  his  consent. 

If  a  security  is  deposited  by  a  debtor  generally  to  indemnify 
his  creditor  for  a  balance  then  due,  and  for  such  sums  of 
money  as  shall  be  advanced  to  him,  and  at  the  time  of  the 
bankruptcy  of  the  debtor,  the  creditor  has  two  demands,  the 
one  proveable  under  the  commission,  and  the  other  not ;  he 
may  apply  his  security,  in  the  first  place,  to  reduce  that  de- 
mand which  is  not  proveable  under  the  commission  (u). 

(0)  iAtk.109.  Y^;  3  Ibid.  816.  (7)  G«oke,  B.  t.  i^^ 

(r)  I  Atk.  104.        (i }  8  Ves.  jun.  82.  ft)  z  Atk.  527.  («)  6  Ves. 

Jim  9+,        '  . 

z  2  7.  Of 


840  Of  Banh'iiptcy, 

7.  Of  creditors  by  annuities. 

By  the  Stat.  40  (ico.  3,  c.  I'JI,  ».  17,  it  is  enacted,  that 
"  it  shall  be  competent  to  any  annuity  creditor  of  any  person 
against  whom  a  commission  of  bankrupt  >ihall  issue  after  the 
passing  of  this  act,  whether  tlie  same  shall  be  secured  by  bond 
or  covenant,  or  bond  and  covenant,  or  by  whatever  assurance 
©r  assurances  the  same  shall  he  secured,  or  whether  there  shall 
or  siiall  not  be  or  have  been  any  arrears  of  such  annuity  at  or 
before  the  time  of  the  bankruptcy,  to  prove  under  such  com- 
mission as  a  creditor  for  the  value  of  such  ainiuity,  which  value 
the  commissioners  shall  have  power,  and  are  hereby  required 
to  ascertain,  "and  the  certificate  of  every  bankrupt  under  whose 
eummission  such  proof  shall  be  or  might  have  been  made, 
shall  be  a  discharge  of  such  bankrupt  against  all  demands 
whatever  in  respect  of  such  annuity,  and  the  arrears  and  future 
payments  thereof,  in  the  sanir  manner  as  such  certificate  would 
<li»rharge  the  bankrupt  with  respect  to  any  other  debt  proved 
©r  whirli  miglit  have  been  proved  under  the  commission." 

8.  Of  apprentices  and  children. 

An  apprentice  is  only  entitled  to  come  in  as  a  creditor  under 
the  commission  for  4he  residue  of  the  premium  paid  to  his 
inastf-r,  after  detlncting  a  proportionate  part  for  the  time  he 
livfd  with  the  bankrupt  (.r). 

If  a  child  lives  with  her  father,  and  earns  money  which  the 
father  receives,  upon  the  bankruptcy  of  the  father  it  seems  sh« 
w  ill  be  entitled  to  prove  ihe  amount  of  her  gains  (y). 

Q.  Of  awards,  bonds,  and  bills  of  exchange,  and  promissory 
notes. 

If  an  awani  be  made  befon*  tlie  bankrttptcy,  it  creates  a 
•d«'bt  at  law,  which  may  be  proved  under  the  commission  (:). 

A  creditor  by  bond  is  entitled  to  prove  his  demand  against 
dividends  upon  the  whole  sum  upon  each  estate,  until  he  re- 
reives  *20s.  in  the  poimd.  But  if  he  has  received  any  |>art  of 
tile  debt  before  he  proves  muler  the  commission,  he  can  only 
claim  and  receive  dividetids  for  the  residue  due  to  him(w). 

By  Stat.  7  Geo.  1,  c.  .'31,  s.  I,  bills  of  exchange  and  pro- 
missory notes,  although  not  due  at  the  time  of  is.suiug  a  com- 
TTHssion,  are  proveable  tnider  a  commission,  deductnig  only 
thereout  a  rebate  of  interest,  and  discounting  such  bills,  &c. 
after  the  rate  of  5  per  cent,  ijvr  ami.  for  what  the  creditor 
shall  receive,  to  be  computed  from  Uic  actual  pu}uicnt  to  the 

(x)  I  Atk.  149.  (yj  %  V«i.675,  (■)  a  Stt.  115*. 

{*)  I  AUc.  109. 
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time  such  bills.  See.  should  or  would  liave  become  due  aud 
payable. 

The  holder  of  a  bill  of  exchange  or  promissory  note  is 
entitled  to  prove  the  amount  against  all  the  parties  to  it 
under  their  respective  commissions,  and  to  receive  dividends 
under  each  commission  upon  the  whole  amount,,  until  he  has 
received  20s.  in  the  pound  (6).  And  if  he  has  proved  the 
whole  amount  of  the  bill,  and  then  receives  a  part  of  th« 
amount  from  any  one  of  the  parties  to  it,  he  is  nevertheless 
entitled  to  receive  dividends  upon  the  whole  bill  from  the 
estates  of  the  other  parties,  provided  such  dividends  do  not 
exceed  '20s.  in  the  pound  upon  the  remainder  of  the  bill  (c). 

But  if  the  holder  of  the  bill  has  received  any  part  of  it  be- 
fore the  time  of  -proving,  he  can  only  prove  for  so  much  as  re- 
mains due  upon  the  bill. 

Costs  incurred  by  protesting  bills  before  an  act  of  bank- 
ruptcy, may  be  proved  under  a  commission  \  but  those  incurred 
after  cannot  {d  ). 

10.  Of  cross  demands. 

Where  cross  paper  has  passed  between  two  houses  for 
mutual  accommodation,  and  both  become  bankrupt,  and  the 
assignees  of  one  house  petitioned  to  prove  against  the  estate  of 
the  other,  bills  that  were  outstanding  and  capable  of  proof 
against  both  estates,  it  was  held,  that  as  between  the  two 
estates  no  proof  could  be  made  in  respect  of  the  unsatisfied 
bills  in  the  hands  of  either  party,  but  that  they  must  be  ex- 
cluded from  the  account,  and  tlie  proof  stand  for  the  balance 
only  due  on  the  cash  account  (e). 

1 1.  Of  creditors  by  composition. 

If  a  creditor  agrees  with  his  debtor  to  take  a  composition, 
to  be  paid  by  instalments,  and  after  payment  of  the  first  in- 
stalment the  debtor  becomes  bankrupt,  the  creditor  may  prove 
the  whole  amount  of  his  original  debt,  after  deducting  the  in- 
stalment so  paid  (fj. 

12.  Of  contingent  debts. 

Debts  depending  upon  a  contingency  which  has  not  taken 
place  at  the  time  of  the  bankruptcy  cannot  be  proved  undtr  a 
commission  of  bankru[)t  (g). 

13.  Of  debts  payable  at  a  future  day. 

By  Stat.  7  Geo.  1,  c.  31,  creditors  by  bills,  bonds,  notes,  or 
other  securities  not  due  and  payable  at  the  time  of  the  bank- 

{b)  1  Atk.  109.  (0  Ibid.  106.  (J)  %  Bro.  C.  C.  597. 

(0  4^^«.  Jun.  37J.     jibid.  833.  ulbid.  404.  (/)  a  Atk.  517. 

(f ;  I  P.  Wms.  396. 
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htptcy,  are  enabM  to  prove  their  debts  and  receive  dividends; 
deducting  thereout  a  rebate  of  interest,  from  the  payment  of 
the  dividend  to  the  time  such  debtii  would  have  become  ]):>}• 
abh;  in  and  by  such  securities. 

But  as  this  statute  was  held  to  be  confined  to  extend  to  the 
case  of  debt  for  goods  sold  upon  credit  merely,-  and  to  be 
confined  to  cases  of  securities  in  writing,  it  was  enacted  by 
the  statute  49  Geo.  S,  c.  121,  s.  9,  that  all  per<ions  who  shall 
give  credit  upon  good  and  valuable  consideration,  haitu  fide, 
ioT  any  money  whatsoever  not  due  or  payable  at  or  before  the 
bankruptcy  of  the  person  credited,  may  prove  their  debts  under 
the  commissicui,  deducting  a  rebate  of  interest  for  what  they 
receive,  to  be  computed  from  the  actual  payment  thereof  to 
the  time  sucii  debts  would  become  payable,  according  to  the 
terms  upon  which  the  same  were  contracted. 

As  the  preamble  of  the  stat.  7  Geo.  1,  recites  only  "  secu- 
rities for  the  tale  of  goods  and  merchandize,"  a  question  arose, 
whether  securities  given  upon  any  other  account  were  within 
within  the  meaning  of  the  act?  And  it  was  decided,  that  the 
statute  is  hot  merely  confined  to  securities  for  goods  sold  and 
delivered  in  the  course  of  tradu,  but  that  it  extends  generally 
to  all  personal  securities  for  a  valuable  consideration,  where 
the  time  of  payment  is  certain,  though  postponed  to  a  future 
^aj(A). 

14.  Of  creditors  of  a  baiikrupt  executor  or  trustee. 

The  bankruptcy  of  an  executor,  as  he  acts  in  outer  droit, 
'^oes  not  take  away  the  right  of  executorship  (t).  And  what- 
ever property  the  bankrupt  may  possess  as  executor  or  trustee, 
whether  in  effects  or  money,  which  can  be  distinguished  from 
.his  own,  is  not  affected  by  the  connnissioners'  assigmncnt  (A). 
But  if  the  bankrupt  is  beneficially  entitled  to  any  part  of  the 
testator's  property,  his  interest  passes  to  his  assignees  (/). 

If  the  testator  s  property  cannot  be  distinguished  from  the 
bankrupt's,  proof  must  be  made  for  the  amount  due  to  the 
testator's  estate  (m). 

15.  Of  creditors  of  a  feme  covert. 

If  a  woman  be  indebted,  and  she  marries,  her  debts  by  the 
marriage  become  the  debts  of  her  husband,  and  may  be  proved 
under  a  commission  of  bankrupt  against  him  (»). 

If).  Of  insurance. 
•     By  Stat.   19  Geo,  3,  c.  32,  s.  a,  the  obligee  in  any  bol- 

Ib)  a  StT.  Tail.     1  T.  R.  1S9.  (0  1  Atk.  101.  (*)  t  P.  Whi«. 

Sii  (/)  An.bl.  74.  (•)  I  AUc,  158.  (11)  I  Scb».  &  Lcf.  Rep. 
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tomree  or  respondetitia  bond,  and  the  assured  in  any  policy  of 
insurance,  made  and  entered  into  before  the  bankruptcy  upon 
a  good  and  valuable  consideration,  b()7id  Jide,  shall  be  admitted 
to  claim  under  a  conunission;  and  after  the  loss  or  contingency 
shall  have  happened,  to  prove  his  demand  and  entire  divi- 
'dends,  in  hke  manner  as  if  it  had  happened  before  the  bank- 
ruptcy. 

And  by  slat.  49  Geo.  3,  c.  121,  s.  l6,  persons  effecting  a 
policy  of  insurance  upon  ships,  goods,  wares,  merchandizes, 
and  other  effects,  with  any  person  as  a  subscriber  or  under- 
writer, who  is  or  sliall  become  bankrupt,  may  prove  any  loss 
under  the  commission  to  which  the  bankrupt  shall  be  liable, 
notwithstanding  the  person  effecting  such  policy  is  not  the  per- 
son beneficially  interested  in  such  ships,  &c.  provided  the 
person  really  interested  is  not  in  that  part  of  the  united  king- 
dom where  the  commission  issued. 

1?.  Of  joint  debts. 

It  is  an  established  rule,  that  the  joint  estate  shall,  in  the 
first  instance,  be  applied  in  payment  of  the  joint  debts,  and 
the  separate  estate  in  payment  of  the  separate  debts ;  and  in 
the  event  of  there  being  a  surplus  of  the  joint  estate  after 
paying  the  joint  creditors,  that  the  surplus  shall  be  proportion- 
ably  allotted  to  the  separate  estate  of  each  partner,  and  applied 
in  payment  of  his  separate  creditors.  And  in  the  event  of 
there  being  a  surplus  of  the  separate  estate  after  paying  the 
separate  creditors,  such  surplus  shall  be  appropriated  to  the 
payment  of  the  joint  creditors  (o). 

If  a  creditor  has  a  joint  and  several  security,  he  may  come 
in  either  against  the  joint  or  separate  estate;  but  he  must  make 
an  election,  for  he  cannot  prove  against  both  estates  to  receive 
dividends  at  the  same  time;  but  when  he  has  made  his  elec- 
tion, if  the  other  estate  should  have  a  surplus  after  paying  its 
own  debts,  he  may  come  in  upon  the  surplus  of  the  other  (p). 

And  he  is  entitled  to  sufficient  time  to  examine  the  accounts 
of  the  two  estates  {q),  and  he  may  defer  his  election  until  a 
dividend  is  declared  (/ ) ;  and  even  if  he  has  received  a  divi- 
dend, the  court  will  permit  him  to  change  his  proof  upon  re- 
funding the  dividend  received  (5).  l^ut  if  a  dividend  has  been 
made  upon  the  other  estate,  the  court  will  not  permit  the  di- 
vidend to  be  disturbed  {t). 

(0)   3  Bro.  C.  C.  457.     16  Ves.  Jun.  193.  {p)  3  P.  Wms.  405.     15  Ves. 

Jun.  4,  (j)  Ibid.  (r)  2  Bio.  C.  C.  595.  (i)  3  P.  Wms.  405. 

(j)   13  Ves,  Jun.  70. 
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i  18.  Of  creditors  by  marriajjc  articles, 
n  In  que-stiom  whether  the  wife  uf  a  bankrupt,  or  her  trustees, 
fshull  be  admitted  to  prove  money  settled  by  marriage  articles, 
under  a  commission  aguiiut  the  husband,  tlie  courts  have  con^- 
sidered  whether  the  debt  was  in  its  uauire  contingent  at  the 
Umeof  tlie  bankruptcy.  It  tlie  debt  wa«  from  its  nature  contin- 
gent and  uncertain,  uud  tlie  conlmgency  hud  not  taken  place 
at  the  time  ot  the  bankruptcy,  the  courts  have  held,  that  it 
could  uot  be  proved  under  the  commission.  Therefore,  where 
a  husband,  by  articles  previous  to  marriage,  covenanted,  in  con- 
sideration of  marriage  and  a  portion,  to  leave  his  wife  a  sum 
of  money  in  case  she  suixixed  him,  and  he  became  a  bankrupt, 
such  debt  could  not  be  proved  under  the  commission  (v). 

And  in  cases  where  the  contingency,  as  the  death  of  the 
husband,  has  taken  place  before  the  bankruptcy,  but  before 
any  distribution  made  of  his  estate,  the  wife  or  her  trustees  are 
not  entitled  to  a  dividend ;  but  the  court  has  generally,  from 
the  hardship  of  the  case,  recommended  the  creditors  to  make 
some  provision  for  tlie  >vife,  which  has  been  in  general  at- 
tended to  (u). 

19.  Of  rent. 

While  the  goods  remain  upon  the  premises,  a  landlord  is 
entitled,  notwithstanding  a  tenant  becomes  a  bankrupt,  to  dis- 
train for  the  whole  arrears  of  the  rent  due  to  him.  And  if  a 
commission  is  taken  out,  and  the  messenger  in  possession,  and 
no  assignment  is  Oiude  (x);  or  if  the  .issignmeut  is  made,  and 
the  as.signees  arc  in  possession,  the  landlord's  right  to  distrain 
still  exists  (u).  And  even  after  a.ssignment  and  sale  by  the 
assignees  il  the  p;oods  are  not  removed,  the  laudloard  may 
distrain  for  his  whole  rent(z). 

But  if  the  goods  are  sold  by  the  assigneefi,  and  taken  off  the 
premises,  the  landlord  loses  his  remedy  by  distress,  and  can 
only  comt;  in  imuer  the  comuiission,  j>/o  rata  with  Uie  rest  of 
the  creditors  (aj. 

If  a  landlord  distrains  for  arrears  of  rent,  and  also  proTts 
his  debt  under  the  commission,  he  nmst  be  put  to  liis  election, 
'to  nvaive  his  pro('f  or  distress  {it).  But  whether  a  landlord's 
right  to  distrain  for  arrears  of  rent  is  bai  red  by  proving  the 
dc  lit  under  a  commission  has  not  been  determined,  although 
the  woids  of  the  stat.  49  dco.  3,  c.  Jiil,  seem  sullicicntly 
comprehensive  fur  that  purpose. 

(«)  lAtk.  1x4.  («)  Ibid.  113.  («}  n>ia.io4.  (/)lb<i. 

{»)  ih\i.  103.  («)  Ibid.  103.  (t)  Ibid.  lOj. 

20.  Of 
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SO.  Of  Sureties. 

In  cases  where*  a  surety  has  become  a  bankrupt,  and  the 
creditor  has  claimed  to  prove  under  his  commission,  his  right 
to  do  so  has  been  held  to  depend  upon  the  surety's  engage- 
n>ent  to  the  creditor  being  absolute  at  the  time  of  the  bank<> 
ruptcy  (r). 

But  if  the  engas:ement  is  colkteral,  and  depending  upon  a 
contingency,  the  debt  cannot  be  proved  under  a  commission 
against  the  surety  ((/). 

As  to  ihe  right  of  the  surety  against  the  debtor^  it  is  provided 
by  the  stat.  49Geo.  3,  c  1 21,  s.  8,  that ''  in  all  cases  of  commis- 
sions of  bankrupt  already  issued,  under  which  no  dividend  has 
yet  been  made,  or  under  which  the  creditors,  ^ho  have  not  proved, 
can  receive  a  dividend  equally  in  proportion  to  their  respective 
debts  without  disturbing  any  dividend  already  made,  and  in  all 
cases  of  commissions  of  bankrupts  hereafter  to  be  issued, 
where  at  the  time  of  issuing  the  commission  any  person  shall  be 
surety  for  or  be  liable  for  any  debt  of  the  bankrupt,  it  shall  be 
lawful  for  such  surety  or  person  liabl«,  if  he  shall  have  paid  the 
debt,  or  any  part  thereof  in  discharge  of  the  whole  debt,  al- 
though he  may  have  paid  the  same  after  the  commission  shall 
have  issued,  and  the  creditor  shall  have  proved  his  debt  under 
the  commission,  to  stand  in  the  place  of  the  creditor  as  to  the 
dividends  upon  such  proof,  and  when  the  creditor  shall  not 
have  proved  under  the  commission,  it  shall  be  lawful  for  such 
surety,  or  person  liable,  to  prove  his  demand  in  respect  of  such 
payment  as  a  debt  under  the  commission,  not  disturbing  the 
former  dividends,  and  to  receive  a  dividend  or  dividends  pro- 
portionably  with  the  other  creditors  taking  the  benefit  of  such 
commission,  notwithstanding  such  person  may  have  become 
surety  or  liable  for  the  debt  of  the  bankrupt  after  an  act  of 
bankruptcy  had  been  committed  by  such  bankrupt,  provided 
that  such  person  had  not  at  the  time  when  he  became  such 
surety,  or  when  he  so  became  liable  for  the  debt  of  such 
bankrupt,  notice  of  any  act  of  bankruptcy  by  such  bankrupt 
committed,  or  that  he  was  insolvent,  or  had  stopped  payment ; 
provided  always,  that  the  issuing  a  commission  of  bankrupt, 
although  such  commission  shall  afterwards  be  superseded,  shall 
be  deemed  such  notice ;  and  every  person  agaiiist  whom  any 
such  commission  of  bankrupt  has  been  or  shall  be  awarded, 
and  who  has  obtained  or  shall  obtain  his  certificate,  shall  be 

(f)iT.  R,  17.  («/)  Doug.  160.    Cowp,  46c. 
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discharged  of  all  demands  at  the  suit  of  every  such  person 
iiaving  so  paid,  or  being  hereby  enabled  to  prove  as  aforesaid, 
or  to  stand  in  the  place  of  such  creditor  as  aforesaid,  \\ith  re- 
gard lo  his  debt  in  respect  of  such  suretyship  or  liubilltv,  in 
Jlike  manner  to  all  intents  ajid  purposes  as  if  such  person  had 
been  a  creditor  before  the  bankruptcy  of  the  bankrti])t  for  the 
«vbole  of  the  debt  in  respect  of  which  he  was  surely  or  was 
so  liable  as  aforesaid." 

But  this  equity  of  tlie  surety  to  stand  in  the  place  of  the 
principal  creditor  w  ill  not  be  permitted  to  operate  to  such  cre- 
ditor's prejuilice ;  for  where  such  creditor  has  any  other  dis- 
tinct deu)afid  upon  surli  bankrupt's  estate  it  has  been  held,  that 
any  diminution  of  his  dividends  upcm  such  debt,  occasioned  by 
the  surety's  standing  in  his  place,  and  receiving  dividends  upoji 
tlie  other,  shall  be  made  good  to  him  by  the  surety  out  of 
3uch  dividends  (e). 

'21.  Of  interest. 

It  is  a  rule  for  the  commissioners  not  to  compute  interest 
upon  debts  lower  than  the  date  of  the  commission  (J).  And 
note  creditors  have  no  right  to  prove  interest  upon  them  uuless 
it  is  expressed  in  the  body  of  the  notes  (<;). 

In  case  of  a  surplus  coming  to  the  bankrupt,  creditors  have 
••  right  to  interest  wherev»ir  there  is  a  contract  for  it,  appealing 
either  on  the  face  of  the  security  or  by  evidence  (//). 

So,  where  by  the  course  of  trading  and  settling  accouu^, 
interest  was  allowed  after  a  certain  credit (j). 
:     22.  Of  costs  and  damages. 

-  From  the  cases  on  this  head  it  appears,  that  if  a  verdict  has 
dieen  obtained  before  a  commission  is  issued,  ikougii  judgment 
•is  not  signed  till  after,  the  costs  incurred  in  such  action  are 
proveable  under  the  commission. 

If  a  demand  in  the  nature  of  damages  be  capable  of  being 
liquidated  and  ascertained  at  the  time  of  the  bankruptcy  taking 
place,  so  that  a  creditor  can  swear  to  the  amount,  he  may  prove 
it  as  a  dt  bt  under  the  conmiission  (A). 

\\\\\  if  the  damages  be  contingent  and  uncertain,  as  in  cases 
of  torts,  and  in  many  cases  of  demands  founded  upon  con- 
tracts, which  are  uncertain  both  as  to  their  amount,  and  whether 
u  jury  will  give  any  damages,  they  cauuot  be  proved  under  a 
.coinmiitsioD  (/}. 

•  '    :  -.id    , 

(*)  12  Ves.  Jun.  435.  (/)  2  Atk.  527.  (i)  3  Bro.  C  C  43«- 

{h)  IVid    504.  (0  IVid.  436  (♦;  Doug.  ib7.  CO  3  WiN. 

»72.    Doug.  562.    6r.  R.695.     Ibid.  489.     I  H.  MJ.  29. 
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Q.5.  Of  the  friendly  society  act. 

By  Stat.  33  Geo.  3,  c.  54,  s.  10,  for  the  encouragement 
and  relief  of  friendly  societies,  it  is  provided,  that  if  any 
person  appointed  to  any  office  by  any  society  regulated  ao- 
cording  to  the  provisions  of  this  act,  or  being  entrusted  witb^ 
or  having  in  his  hands  or  possession,  any  monies  or  effects  be- 
longing to  such  society,  or  any  securities  relating  to  the  same, 
"shall  die  or  become  a  bankrupt,  or  insolvent,  his  exeutors  or 
administrators,  assignee  or  assignees,  shall  within  forty  days, 
after  demand  made  by  the  order  of  any  such  society,  or  the 
major  part  of  them  assembled  at  any  meeting  thereof,  deliver 
over  all  things  belonging  to  such  society,  to  such  person  or 
persons  as  such  society  shall  appoint,  aud  shall  pay  out  of  the 
assets  or  effects  of  such  person  all  such  sums  of  money  re- 
maining due,  which  such  person  received  by  virtue  of  his  said 
office,  before  any  of  his  other  debts  are  paid  or  satisfied ;  and 
'all  such  assets  or  effects  shall  be  bound  to  the  payment  and 
discharge  tliereof  accordingly. 

HAf.  Of  expunging  and  the  reduction  of  proofs. 

W  here  the  indorser  of  a  bill  of  exchange  became  bankrupt, 
and  the  holder  proved  the  amount  under  the  commission,  and 
afterwards  received  a  composition  from  the  acceptor  in  dis- 
charge of  the  debt,  without  tlie  consent  of  the  assignees  of 
the  indorser;  it  was  held,  that  the  holder  of  the  bill  had 
ttiereby  discharged  the  estate  of  the  indorser,  and  that  the  proof 
of  his  debt  should  be  expunged  (/«).  .  . 

But  the  discharge  of  a  mere  surety  by  the  creditor,  has  not 
the  effect  of  the  discharge  of  the  principal  without  reserve;  aud 
therefore  a  co-surety  will  not  be  dischaiged  («]. 


SECTION    XII. 

Of  Set.of, 

BY  the  Stat.  5  Geo.  2,  c.  30,  s.  28,  it  is  enacted,  that 
where  it  shall  appear  to  the  commissioners,  that  there  has 
been  mutual  credit  given  by  the  bankrupt  and  any  other  per- 
son, aud  mutual  debts  between  the  bankrupt  and  any  other 
peison,  at  any  time  before  such  person  became  bankrupt,  the 
eaJd  commissioners^  or  the  major  part  of  them,  or  the  as- 

(m)  3  Bro.  C.  C.  j.  («)  6  Vts.  Jun.  805. 

sijnees 


34S  Of  Bankruptcy. 

signeei  of  such  bankrupt's  estate,  shall  state  the  account  be- 
tween them,  and  one  debt  may  be  set  against  another;  and 
what  shall  appear  to  be  due  on  either  side  on  the  balance  of 
such  account,  and  on  setting  such  debts  against  one  another, 
and  no  more,  shall  be  claimed  or  paid  on  either  side  respec- 
tively. 

And  by  slat.  46  Geo.  5,  c.  135,  s.  3,  it  is  enacted,  that  in 
all  cases  where  there  has  been  mutual  credit  given  by  the 
bankrupt  and  any  other  person,  or  mutual  debts  between  the 
bankrupt  and  any  other  person,  one  debt  on  demand  may  he 
set  oif  against  another,  notwithstanding  any  prior  act  of  bank- 
ruptcy committed  by  such  bankrupt  before  the  credit  was 
given  to,  or  the  debt  was  contracted  by  such  bankrupt,  in  like 
manner  as  if  no  such  prior  act  of  bankruptcy  had  been  com- 
mitted ;  provided  such  credit  was  given  to  the  bankrupt  two 
calendar  months  before  the  date  and  suing  fortli  of  such  com- 
mission, and  providing  the  person  claiming  the  benefit  of  such 
set-ofF  had  not,  at  the  time  of  giving  such  credit,  any  notice  of 
any  prior  act  of  bankruptcy  by  such  bankrupt  committed  ;  or 
tliat  he  was  insolvent  or  had  stopped  payment. 

I'he  Stat.  5  Geo.  2,  c.  30,  s.  28,  relates  not  only  to  mutual 
debts,  but  to  mutual  credits.  And  in  tlie  construction  of 
this  act  it  has  been  held  as  a  general  rule,  that  no  debt  or 
credit  can  be  set  against  each  other  by  way  of  set-off,  unless 
each  debt  or  credit  accrued  or  was  given  before  tlie  baak** 
ruptcy  (o). 


SECTION  XIII. 

Of  Partners. 

ALL  the  partners  in  a  firm  may  become  banknipt  to- 
j^ther;  or  one  only  may  become  banknipt,  while  the  other* 
remain  solvent. 

If  upon  a  fair  and  open  dissolution  of  partnership,  the  re- 
tiring partner,  bnvd  fide,  transfers  his  interest  in  tlie  partner- 
fhip  effects  to  the  continuin;;  partnrr,  who  carries  on  the 
trade,  and  against  whom  a  conmiission  after\^ards  issues,  all 
the  efforts  of  the  old  partnership  found  in  specie  amongst  the 
property  sei/ed  imder  the  commission,  vest  absolutely  in  the 
a:<£>ignecs  \  and  that  though  there  be  outstanding  debts  of  the 

{*)  I  Atk.  119. 

former 
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former  firm  unsatisfied,  these  effects  so  found  in  specie  will 
not  be  considered  as  the  joint  estate  of  the  former  fiim,  either 
for  the  benefit  of  joint  creditors,  or  the  partner  who  has  with- 
drawn (/?). 

And  in  ex  parte  Fell  {q),  where  a  partner  had  retired, 
upon  a  bond  for  the  balance  due  to  him,  with  a  covenant  of 
indemnity,  and  upon  the  bankruptcy  of  the  remaining  part- 
ners had  been  arrested  by  the  joint  creditors  ;  his  petition  for 
the  application  of  the  specific  stock  and  debts  of  the  old  part- 
nership to  the  creditors  of  that  partnership  in  preference  to  the 
creditors   of  the  new  firm  was  dismissed, 

U,  in  the  case  of  a  partnership^  one  of  the  partners  em- 
bezzles part  of  the  partnership  effects  and  becomes  a  bank- 
rupt, the  assignees  are  entitled  only  to  the  balance  of  the  ac- 
count after  the  partnership  debts  are  paid  and  the  amount  of 
the  embezzlement  has  been  deducted  (r). 

And  the  assignees  of  a  bankrupt  partner  take  by  the  as- 
signment the  same  interest  as  the  bankrupt  himself  was  en- 
titled to  at  the  time  he  became  bankrupt.  As  where  one 
partner  advanced  part  of  his  share  of  the  ex  pence  of  an  aii- 
venture,  and  gave  his  notes  for  the  remainder,  which  did  not 
become  due  till  after  he  had  become  bankrupt;  it  was  held, 
that  the  assignees  were  entitled  to  his  full  share  of  the  profits 
of  the  adventure,  although  the  note  creditors  received  only  a 
dividend  under  the  commission,  and  that  it  was  uncertain  at 
the  time  of  the  bankruptcy  whether  the  adventure  would  be  at- 
tended with  profit  or  Io5»(.s;. 

1'he  assignees  of  the  bankrupt  partner  are  tenants  in  com- 
mon with  the  solvent  partner  in  all  the  partnershij)  eflfects  ; 
subject  to  all  the  rights  of  the  solvent  partner. 

Where  therefore  one  of  two  partners  became  bankrupt,  and 
the  solvent  partner,  for  a  valuable  consideration  and  without 
fraud,  disposes  of  some  of  the  partnership  effects,  after  the 
act  of  bankruptcy  committed  by  his  partner  without  his 
knowledge  :  the  act  of  the  solvent  partner  was  held  to  be  good  ; 
for  each  partner  has  a  power  to  dispose  of  the  partnership 
effects  (0- 

Where  one  of  three  partners  became  a  bankrupt,  and  the 
partnership  consequently  dissolved,  and  the  solvent  partners 
continued  to  carry  on  the  trade  with   the  capital   as  coniiti- 

{p)  6Ves.Jun.  119.  {q)  10  Ibid.  347.  (r)  Dories,    371. 

(*)  Cowp.  469,  (r)  Ibid.  448. 
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tuted  at  the  time  of  the  bankruptcy;  the  assignees  of  the* 
bankrupt  were  held  entitled^  be}^ond  an  account  and  di^^tribu- 
tion  of  the  stock,  &c.  to  a  participation  of  subesequent  pro- 
fits made  by  the  solvent  partners  carrying  on  the  trade  «s  ilh  such 
capital  (r)- 

Tliere  seems  to  be  no  doubt  but  that  in  tlieir  individual  ca- 
pacities, one  partner  continuing  solvent,  may  be  a  creditor  of 
nnother,  and  prove  his  debt  under  a  s^^parate  conunission  ag-ainst 
Ins  partner  {u).  But  if  the  solvent  partner  is  called  upon  after 
the  bankruptcy  of  his  partner,  to  pay  more  than  his  moiety  (>f 
the  partnership  debts,  he  cannot  prove  such  debt  under  the 
commission  (x). 

If  money  is  paid  by  a  solvent  partner  to  another,  who  af- 
terwards becomes  a  bankrupt,  for  the  inirpose  of  beiiit^  paid 
over  to  creditors  as  his  liquidiUed  share  of  the  joint  debts; 
and  the  bankrupt  partner  does  not  apply  the  same  tor  that  pur- 
pose, the  solvent  partner  may  prove  the  amount  under  the 
commission  against  his  bankrupt  partner ;  and  that  altliough 
the  solvent  partner  did  not  pay  the  debts  to  the  joint  creditors 
until  after  the  bankruptcy  ( y). 

And  if  a  partner  be  a  creditor  upon  the  partnership  fund,  he 
can  have  no  satisfaction  but  out  of  the  surplus  which  shall  re- 
main after  the  joint  creditors  are  paid  (c). 

So  where  one  partner  has  either  with  or  without  the  privity 
of  his  copartner  taken  more  than  his  share  out  of  the  partner- 
ship funds,  the  joint  creditors  cannot  be  admitted  to  prove 
against  the  separate  estate  of  the  partner  who  drew  out  the 
:noney,  until  \\\%  separate  creditors  are  sati!>fied  ;  unless  it 
can  be  shewn,  that  such  partner  look  tlie  joint  property  with  a 
fraudulent  intent  to  augment  his  sepaiate  estate  {<i) 

Where  there  are  several  partners  constituting  one  fniU;  and 
some  of  them  carry  on  a  distinct  trade,  and  in  such  character 
deal  with  and  become  creditors  of  the  other  linn,  and  a  joint 
commission  issues,  proof  may  be  made  of  such  debt  as  if  they 
dealt  with  straiigcrs  {b). 

J>ut  if  the  concern  carried  on  by  one  partner  is  merely 
a  branch  of  the  joint  concern,  proof  will  not  be  per- 
mitted (t). 

(«)  15  Yc«.  Jun.  218.  («)  a  Chan.  Rep.  126.  («)  I  East'i  Rr p.  10. 

S  Ves.  Jua.  59a.  (  »)  Ibid.         (a)   i  Atlc.  227-  {a)  Cooke  Bpt.  LawJ, 

534.    Ibid.  535.        (*)  lbjd.538.        (f)  II  Yes.  Jua.  413. 
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SECTION    XIV. 

Of  the  Dividend. 

THE  Stat.  1  Jac.  1,  c.  15,  s.  4*  allows  any  of  the  creditors, 
of  a  bankrupt,  within  four  months  after  the  commission  is  is- 
sued, and  until  distribution  is  made,  &c.  to  join  with  the 
other  creditors  in  partaking  of  the  benefits  of  the  commission  ; 
and  if  the  creditors  do  not  come  in  within  four  months,  thea 
the  commissioners  to  have  power  to  distribute,  &.c. 

The  Stat,  o  Geo.  2,  c.  30,  s.  33,  orders,  that  the  assignees 
shall  at  some  time  after  the  expiration  of  four  months,  and 
within  twelve  months,  mal;e  a  dividend. 
/  It  appears  then,  that  the  assignees  cannot  be  compelled  to 
make  a  dividend  of  the  bankrupt's  estate  before  the  expira- 
tion of  four  months.  But  if  the  assignees,  after  the  four 
months  are  elapsed,  refuse  to  make  a  dividend,  the  chancellor 
will,  upon  petition,  order  them  to  attend  the  commissioners 
at  a  meeting  appointed  for  that  purpose,  and  direct  them  to 
declare  a  dividend,  if,  upon  examining  the  accounts  and  the 
assignees  upon  oath,  they  find  there  is  a  sufficient  fund;  or 
the  commissioners  may  themselves  without  any  order  of  the 
court,  summons  the  assignees  to  produce  their  accounts,  and 
show  cause  why  a  dividend  should  not  be  declared  j  which 
summons  and  meeting  for  the  assignees'  attendance  may  be 
had  Wthout  any  expence,  upon  the  application  of  a  creditor, 
who  has  proved  his  debt  {d). 

After  the  expiration  of  four  months,  and  within  twelve 
months  from  the  time  of  issuing  the  commission,  the  assig- 
Bees  must  cause  at  lea.st  twenty-one  days  notice  to  be  given  iii 
the  London  Gazette,  of  the  time  and  place  of  meeting,  for 
the  commissioners  to  make  a  dividend.  And  the  meeting  for 
the  city  of  London,  and  all  places  within  the  bills  of  morta- 
lity, must  be  at  Guildhall,  5  Geo.  2,  c.  SO,  s.  33. 

By  Stat.  49  Geo.  3,  c.  1^21,  s.  5,  "  Un-  the  purpose  of 
ascertaining  in  what  manner  the  money  which  shall  from  time 
to  time  come  to  the  hands  of  such  assig^iee  or  assignees  has 
been  employed,  the  commissirmers  shall  in  no  case  declare  a 
dividend  upon  admission  only  of  a  certaui  sum  in  the  hands 
of  the  assignees,  but  shall  require  such  assignee  or  assignees 

(</)  t  Atk.  91.     Cooke  Bpt.  Laws.  521. 
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to  deliver  upon  Oath,  a  true  statement,  in  writing  of  all  the 
sums  of  money  received  by  such  assignee  or  assignees,  and 
M'hen  received  by  him  or  them  respectively,  and  on  what  ac- 
count, and  how  employed,  and  shall  examine  such  statement, 
and  compare  the  receipts  with  the  payments,  and  ascertain 
what  balances  have  been  from  time  to  lime  in  the  hands  of 
fuch  assignee  or  assignees  respectively,  and  shall  enquire  for 
what  reason  any  sum  appearing  to  be  in  the  hands  of  suth 
assignee  or  assignees  ought  to  be  retained,  and  thereupon 
shall  declare  a  dividend  on  the  remaining  sum,  specifying  \\\ 
iheir  order  the  sum  so  allowed  to  be  retained,  and  the  ground* 
in  which  they  may  conceive  it  proper  that  the  same  should 
be  retained,  and  not  divided  amongst  the  creditors. 

Tlie  assignees  in  pursuance  of  such  ordi.r,  and  without  any 
deeds  of  distribution  for  that  purpose,  must  forthwith  make 
such  a  dividend  accordingly,  an<l  ta"fce  receipts  in  a  bank  to 
he  kept  for  that  purpose  ;  and  such  order  and  receipt  shall  be 
\  full  discharge  to  the  assignees,  ibr  so  much  as  they  shall 
fairly  pay,  pursuant  to  such  order,  5  Geo.  2,  c.  30,  s.  5S. 

By  the  fourth  section  of  the  statute,  A[)  Gen.  S,  c.  12  J, 
assignees  wilfully  retaining  in  their  hands,  or  ctnploying  for 
their  own  benefit,  any  money,  part  of  the  estate  of  the  bank- 
rupt, shall  be  charged  by  the  commissioners  in  their  accounts 
with  interest,  at  the  rate  of  20/.  per  rent,  per  annum,  on  all 
monies  so  retained,  during  the  lime  they  so  wilfully  retained 
and  employed  tlie  same. 

If  assignees  neglect  to  make  a  dividend  iu  proper  time, 
they  may  be  charged  with  interest,  allhongh  the  money  has 
lain  at  a  banker's,  and  they  have  not  been  paid  interest  for  it  (p). 

By  Stat.  5  Geo.  'i,  c.  30,  s.  ."37.  within  eighteen  months 
next  after  the  issuing  the  corami.^iiion,  the  assignees  mutt 
make  a  second  dividend  ;  and  shall  cause  a  notice  to  be  in- 
serted in  the  London  Gazette,  of  the  tin>e  and  place  th« 
connnissioners  intend  to  meet  to  make  a  second  dividend,  and 
for  the  creditors  «ho  shall  not  Ix^fore  have  proved  their  debt», 
to  come  and  prove  the  same ;  and  at  such  meeting  the  as-> 
sigtiees  shall  produce  up(  n  oath  <-:  afhrnjation  their  accounts 
of  the  bankrupt's  eslatt-  ;  and  what  U|>on  the  balance  thcrei^f 
shall  appear  to  be  in  tlu-ir  hands,  shall,  by  the  like  oidt  r  of 
the  commissioners,  be  forthwith  divided  amongst  such  of  the 
bankrupt's  creditors  who  shall  have  made  due  proot  of  thiiV 
debts,  in  proportion  to  their  several  debts ;  which  second  di- 

(t)  I  Dto.  c.  c.   :R4. 

tiJend 


OfBanknTptdyt'  553 

vii^end  shall  be  final,  unless  any  suit  at  law  or  ill  equity  be 
depending,  or  any  part  of  the  estate  standing  out,  that  cannot- 
be  tlisposed  of,  or  that  the  major  part  of  the  creditors  shall 
not  have  agreed  to  be  duly  sold;  or  unless  some  other  or  fu- 
ture estate  or  effects  of  the  bankrupt  shall  afterwards  come  toi. 
or  vest  in  the  assignees;  in  whicircase  the  assignees  shaH, 
as  soon  as  may  be,  convert  such  future  or  other  estate  and 
other  effects  into  money,  and  shall,  within  two  months  next 
jifter  the  same  shall  be  converted  into  money,  by  the  lik» 
order  of  the  commissioners,  divide  the  same  amongst  such 
bankrupt's  creditors  who  shall  have  made  due  proof  of  their 
debts  under  the  commission.  .       "• 

If  creditors  have  not  been  able  to  prove  their  debts  in  time 
to  receive  a  first  dividend,  if  they  can  reasonably  account  for 
the  delay,  such  as  by  making  an  affidavit  that  they  have  not 
read  the  Gazette ;  the  chancellor  will  make  an  order  that  they 
})c  admitted  so  as  not  to  disturb  the  former  dividend,  and  must 
in  the  first  place,  be  brought  up  equal  to  the  creditors  vnider 
the  former  dividend,  before  the  commissioners  can  proceed  to 
make  a  second  (/}. 

And  it  is  the  practice,  without  an  order,  to  permit  creditors 
to  prove  at  a  meeting  to  declare  a  dividend,  and  m  the  first 
^lace  to  direct  them  to  be  paid  equal  to  those' \vho  had  proved 
before,  and  then  to  direct  a  general  distribution  of  the  re- 
eidue  {g). 


SECTION    Xt". 

Of  the  Bankrupt. 

1 .  OF  his  conduct; 

When  he  has  been  declared  a  bankrupt,  and  nofice  thereof 
has  been  left  at  his  usual  place  of  abode,  or  personally 
served  in  case  he  is  in  prison,  and  notice  has  been  pub- 
lished in  the  Gazette  of  the  issuing  of  the  commiiision,  and  of 
the  time  and  place  of  meeting  of  the  coiumissioners,  he  must, 
under  the  penalty  of  death,  surrender  within  forty-two  days 
to,  and  submit  to  be  examined,  by  the  commissioners  named 
in  the  commission,  or  the  major  part  of  them  ;  provided  that 

(f)  i  Atk,  10%.  (^)  Cooks  Bpf.  Liws,   521. 
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the  commissioners  appoint  not  less  than  three  several  m*et- 
ings  within  the  said  foi  ty-two  days ;  and  that  the  last  meeting 
is  on  the  forty-second  day  ;  5  Geo.  2,  c.  30,  s.  1. 

And  by  the  same  statute,  the  lord  chancpllor,  or  the  person 
bolding  the  great  seal,  may  enlarjre  the  time  for  .the  surren- 
der, &:c~  for  any  term  not  excetding  fifty  days  froui  the  ex- 
piration of  the  said  forty  t^^o  days,  by  an  order  jnadc  jit  least 
sLk  days  befOve  the  time  on  which  the  bankrupt  was  to  sur- 
rendtr. 

But  afthough  the  bankrupt  is  not  bound  to  surrender  until 
the  last  meetmg,  the  conunis^ioners  have  authority  in  the  in- 
termediate time  to  summon  and  examine  him  touching  hi^ 
estate  and  eftt-cts. 

The  omission  to  surrender  must  be  wilful  to  make  it 
felony  {h).  KvA  therefore  if  the  bankrupt  is  prevented  sur- 
rc ndering  by  illness  (/'),  or  makes  an  attempt  to  siurender  (A), 
it  ^vould  be  a  good  defence  if  he  sliould  In  tried  for  felony. 

Where  there  does  not  appear  any  intention  in  the  bankrupt 
«f  defrauding  his  creditors  by  not  appearing  >\iih:n  ihe  time 
appointed,  and  ^^here  his  absence  proceeds  ratlier  from  an 
ignorance  of  the  consequence,  or  from  accident,  the  lord 
chancellor  will  ."supersede  a  commission  to  prevent  a  prouccu* 
lion  for  felony  in  not  surrendering  (/). .  • 

Jt  is  the  dutjr  of  the  bankrupt  to  attend  the  conunisjMoners 
at  all  times  till  his  aflairs  are  tinished,  to  be  examined  tomhinj; 
all  matters  relating  to  his  trade,  dealings,  estate,  and  effects; 
and  in  case  of  contumacy  they  may  commit  him  (w). 

And  after  his  surrender  he  is  required  to  attend  the  assignees 
upon  every  reasonable  notice  in  writing  for  that  purpose  given 
bv  such  assigncci',  or  left  for  him  at  his  house,  or  place  of 
abode,  in  oider  to  assist  such  assignees  in  making  up,  adjust- 
ing, or  settling,  any  account  or  accounts  between  .sneli  bank, 
rupt,  and  any  debtor  to  or  creditor  of  his  estate,  or  to  attend 
«ny  court  of  record  in  order  to  be  examined  touching  the 
same,  or  for  such  other  business  which  si»ch  assignee  shall 
adjudge  necessary  for  getting  in  the  bankrupt's  estate  for  the 
Lrnefrt  of  his  creditors;  and  in  case  the  bankrupt  negUcts  or 
refuses  to-  attend,  or  on  such  attendaiKe  shall  refuse  to  assist 
in  furh  discovery  \>ithout  ginnl  and  suflicient  cause  to  be 
shewn  to  th«*  commissioners  lor  such  neglect  or  refusal,  to  be 
hy  them  allowed  as  sufficient;    the  commissioners  are  em* 

r*)  AmbU  3Q7.    ^    I'f)  6  Vei.  Jun.  445.  (*)   i  Ibid.  1^5.     it  IWJ.  496. 

|i)  Atk.  i.%i.  (»)  :  iil.  Kef.  1188.    5  Geo.  2.  c  j    t.  i<. 
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pbwiered  to  commit  the  bankrupt  until  he  shall  conform  to 
their  satisfaction  5  Crco.  2,  c.  30,  s.  4,  S6. 

After  tlie  time  allowed  to  tlie  bankrupt  for  tlic  discovery  of 
his  property  is  expired,  any  peison  who  shall  voluntarily  dis- 
cover any  part  of  the  bankrupt's  estate  not  before  known  to 
the  assignees,  either  to  the  assignees  or  to  the  comtnissioner?, 
shall  be  allowed  5/.  per  cent  upon  the  property  discovered, 
and  such  further  reward  as  the  assignee  and  major  part  of  the 
creditors  at  the  next  meeting  :>hall  think  fit.  ,  ' 

And  any  trustee,  wilfully  concealing  the  real  or  personal 
estate  of  the  banki  upt,  and  who  docs  not  within  forty  two 
days  after  the  issuing  of  tlie  commission,  and  notice  given  in 
the  gazette,  disclose  his  trust  and  estate  in  writing  to  one  of 
the  commissioners  or  assignees,  shall  forfeit  JOO/.  and  double 
the  value  of  the  property  concealed,  to  be  recovered  by  action 
of  debt  in  the  name  of  the  j^ssigneCj  5  Geo.  2,  c.  30, 
s.  20, 11. 

2.  Privilege  of  the  bankrupt  from  arrest. 

A  bankrupt  is  free  from  all  arrests,  restraint  or  imprison- 
ment of  any  of  his  creditors  in  coming  to  surrender;  and 
from  his  actual  surrender  to  the  commissioners,  for  and  during 
the  forty  two  days,  or  the  further  time  for  finishing  his  exa- 
mination, provided  he  was  not  already  in  custody  at  the  time 
of  his  surrender  and  submission  to  be  examined.  And  if  he 
is  arrested  for  debt  or  on  any  escape  warrant  coming  to  sur- 
render, or  if  after  his  surrender  he  is  so  arrested  within  the 
time  before  mentioned,  then  on  producing  the  notice  or  sum- 
mons under  the  hands  of  the  commissioners  or  assignees,  and 
making  it  appear  to  the  officer  that  such  notice  is  signed 
by  the  commissioners  or  assignees,  and  giviug  him  a  copy 
thereof,  he  shall  be  immediately  discharged.  And  in  case 
the  officer  shall,  after  such  production  and  notification,  detain 
the  bankrupt,  he  is  liable  to  a  penalty  of  ol.  for  every  day's 
detention,  5  Geo.  2,  c.  30,  s.  5. 

xAnd  if  after  the  bankrupt  has  passed  his  final  examination, 
he  is  summoned  by  the  commissioners  to  attend  them  upon 
declaring  a  dividend,  he  is  entitled  to  the  privilege  (//)• 

But  he  is  not  privileged  from  arrest  by  virtue  of  an  extent, 
even  whilst  under  examination,  for  the  crown  is  not  bound 
by  the  bankrupt  laws  (o). 

Neither  is  he  entitled  to  the  privilege,  if  taken  by  his  bail 
while  under  examination ;  for  the  stat.  5  Geo.  2,  c.  30^  s.  a, 

»  %  T.  R.  534.  (,e)  2  Bi.  R.  1141. 
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expressly  excepts  the  case  uhere  a  bankrupt  ia  In  custody  at 
the  time  of  his  surrender  and  submission  (/>). 

A  bankuipt  is  entitled   to   tlic   privilege,  although   the  debt 

'  Mpon  Mhich  he  is  arrested  is  not  proveable  under  ilie  comniis- 

«ion  {q).     And   every  mode  by  which  a  crcdit'or  c;ui  arrest  a 

bankrupt  for  a  debt,  whether  in  law  or  equity,  comes  wiihiu 

the  protection  of  the  bankrupt  laws  (/). 

3.  Of  the  examination  of  the  bankrupt. 

By  tlie  Stat.  5  (ien.  2,  c.  .SO,  s.  U),  the  commifsioners  may 

examine  the  bankrupt  as  well  by  word  of  mouth,  as  f)n  iut«!r- 

rogatories  in  writin;:.     And  the  e\amif>ation  is  to   be  (upon 

oath,  or  if  a  (Quaker  upon  affirmation,  (1  .iivf.  1,  c.  1.^,  s.  6, 

7,  9-    5  (ieo.  S,  c.  SO,  s.  1.)  touching  all  matters  relalhig  to 

the  trade,  dealings,  estate  arnl  eft'ects  of  the   bankrupt.     The 

commissioners  may   take    down   or  reduce  into   writing   tlie 

verbal   examination   of   the   bankrupt,  which  e\:unination   so 

taktn  down  or  reduced  into   writing,  the  bankrupt   must  sign 

under  pain  of  being  connnitted  until  he  does  !>i«4n  it,  unless  ht* 

lias  a  reasonable  objection  to  the  wording  of  it,  or  olh«r\\iv>s 

to  be  allowed  by  the  commissioners. 

The  commissioners  are  empowered  by  the  stat.  1  Juc.  I. 
c.  15,  s.  7»  to  examine  the  bankrupt  touching  his  lands,  tene- 
ments, goods,  chattels,  debts,  bills,  bonds*,  books  of  account, 
and  such  other  things  as  may  tend  to  disclose  his  estate,  or  his 
■ecret  grants,  conveyances,  and  eloining  of  his  lands,  tene- 
ments, goods,  money,  and  debts,  as  they  shall  think  tit. 

And  by  the  5  Geo.  2,  c.  .SO,  s.  1,  the  bankrupt  i;s  required 
to  disclose  and  discover  all  his  cflfccts  and  estate  real  and 
personal,  and  how  and  in  wliat  manner,  to  whom  and  upon 
what  cons}<leration,  and  what  lime  or  iiwts  he  has  dis|ws«'d 
of,  assigiu?d  or  transferred  any  of  his  goods,  wares,  nier<:han- 
dizes,  monies,  or  other  estate  aiid  eft'ects,  and  all  books, 
papers,  and  writings  relative  thereto,  of  which  he  was  possessed, 
or  in  or  to  which  he  was  any  ways  interested  or  entitled, 
or  which  any  other  person  had  in  trust  for  him  or  his  use, 
at  any  time  before  or  after  the  issuing  of  the  commission ;  or 
whereby  he  or  his  family  have  or  may  expect  any  proilt,  possi- 
bility of  profit,  benetit,  or  advantage  whatsoever;  except  only 
such  part  of  his  estate  and  eft'ects  as  shall  have  been  really 
and  f/und  fide  sold  or  disposed  of  in  the  w  ay  of  his  traile  and 
dealing^!,  and  also  such  sums  of  money  as  sliall  have  been  laid 
out  ui  the  ordinary  cxi)ence8  of  his  family.     The  bankrupt  ia 

(^)  1  Aik.  »38.  (f )  5  T.  R.  aog.  (»■)  a  $ch.  and  Uf.  Rpp.  169. 
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re(|uired  upon  bis  examination,  to  deliver  up  to  the  com- 
niissioneis,  all  such  part  ot"  liis  goodis,  wares,  merchandizes, 
money,  estate,  and  eft'ccts,  and  all  hooks,  papers,  and  writings 
relating  thereto,  as  at  the  time  of  his  examination,  shall  be 
in  his  possession,  custody,  or  power,  the  necessary  wearing 
apparel  of  himself,  bis  wife  and  children,  only  excepted. 
And  if  he  conceal  any  part  of  his  jMopcrty  to  the  amount  of 
twenty  pounds,  with  intent  to  defraud  his  creditors,  he  is 
guilty  of  felony  without  benefit  of  clergy. 

To  enable  the  bankrupt  to  make  a  full  discovery  of  Ihs 
estate  and  effects,  by  sect.  5.  of  the  same  act,  he  may  at  all 
reasonable  times  before  the  expiration  of  the  forty-two  days, 
or  the  enlarged  time,  inspect  his  books,  papers,  and  writ- 
ings, in  the  presence  of  his  assignees,  or  some  person  ap- 
pointed by  them;  and  to  take  with  him  for  his  assistance  such 
persons  as  he  shall  think  fit,  not  exceeding  two  at  any  one 
tinje,  and  to  make  such  extracts  and  copies  as  he  shall  think 
fit. 

If  the  bankrupt  is  in  prison  the  assignees  are  required  to 
appoint  one  or  more  persons  to  attend  him  from  time  to  time, 
and  to  produce  to  him  his  books,  &c.  in  order  to  prepare  his 
last  examination;  a  copy  of  which  he  must  upon  their  appli- 
cation for  it,  deliver  to  the  assignees  or  their  order,  ten  days 
at  least  before  such  last  examination  (s). 

By  sect.  16,  of  the  same  statute,  in  case  the  bankrupt  re- 
fuses to  answer  or  does  not  fidly  answer  to  the  satisfaction  of 
tlie  comuiissioners,  or  the  major  part  of  them,  all  lawful 
questions  put  to  him  by  them,  or  the  major  part  of  them, 
^s  well  by  word  of  mouth  as  by  interrogatories  in  writing, 
the  commissioners,  by  warrant  under  their  hands  and  seals, 
may  commit  him  to  such  prison  as  they  may  think  fit,  there 
to  remaiw  without  bail  or  maioprize  until  such  time  as  he 
submits  to  the  commissioners,  and  makes  full  answer  to  their 
satisfaction,  to  all  such  questions  as  shall  be  put  to  him  as 
aforesaid. 

4.   Of  the  bankrupt's  rights  undei*  the  commission. 

It  seems  to  be  a  general  custom  where  a  bankrupt  duly 
conforms,  that  the  common  expences  of  maintauiing  himself 
and  family  until  he  has  passed  his  examination,  are  to  be 
allowed  in  his  accounts.  But  a  third  person  will  not  be  al- 
lowed to  take  any  of  his  effects  and  appropriate  it  for  that 
purpose  (t). 

{t)  IbJd.  s.  6.  (0  I  T.  R.  157. 
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By  slat.  5  Geo.  2,  c.  SO,  s.  7i  if  a  bankrupt  snrrciulcrs 
within  the  time  limited  by  tlie  said  act,  and  in  all  ihiugi  cuii- 
fornis  as  therein  directed,  he  is  to  be  allowtxl  the  suin  ol  J>/. 
per  pent,  out  of  the  iieal  produce  of  all  the  estate  that  s-hall 
be  recovered  in  and  rcceivedj  to  be  paid  to  him  by  tlie  as- 
signees, in  case  the  neat  produce  of  the  «statc  after  such 
allo\\ancc  made  khall  be  sufficient  to  pay  thp  creditors  who 
have  proved  their  debts  itmltr  the  connnission  ten  shilUngs  iii 
the  pound,  so  as  the  .5/.  per  cent.  .»*hall  not  amount  to  above 
200/.  And  in  <ase  the  neat  j»roduce  of  the  osiatc  sh;dl  over 
and  above  the  allowance  there'iifttr  mentioned  be  sutheieiit  to 
pay  the  creditors  twelve  shillings  ami  sixpence  in  the  pound 
for  ihtir  respective  debts,  the  bankrupt  so  conformlnjj  shall 
be  allowed  7/.  10s.  per  cent,  out  ot  such  produce,  so  as  the 
^me  shall  not  amount  in  the  whXjle  to  above  the  sunj  of  '2,^)0/. 
And  in  case  tlie  produce  of  the  estate  shall,  over  and  above 
the  allowance  thereafter  mentioned,  be  sufficient  to  pay  the 
creditors  fifteen  shillings  in  the  pound  for  their  re.sj)ective 
debts,  the  bankrupt  so  conforming  shall  be  allowed  10/.  per 
cent,  out  of  s^ch  peat  produce,  to  be  paid  by  the  assignees, 
so  as  the  same  shall  not  amovmt  in  the  w  hole  to  above  ^300/. 

By  sect.  8.  of  the  same  act,  if  the  neat  produce  of  the 
)>ankrupt's  estate  shall  not  amount  to  so  much  as  shall  pay  all 
his  creditors  who  shall  have  proved  their  debts  under  the  com- 
n)ission  ten  ."hillings  in  the  pound  for  their  respective  debts, 
after  all  charges  first  had  and  deducted,  then  such  bankrupt 
shall  not  be  allowed  bf.  per  cent,  out  of  such  estate  as  shall 
be  recovered  in,  but  so  much  money  as  the  assignees  shall 
think  fit  to  allpw  him,  not  exceeding  :'>/■  per  cent. 

Until  a  iin'^1  divKteiid  is  made  (//),  and  the  bankrupt 
has  obtained  his  cprtjficale  (Oj  l**-*  is  not  entitled  to  his  allow- 
ance. 

A  bankrupt  Is  pot  entitled  to  an  allow  ancc  nndt  r  a  .second 
commission  unless  he  pa>s  iifteen  shillings  in  (ho  pound  (y).    ^ 

Partners  under  a  joint  comniission  are  not  entitled  to  a 
double  allowance,  one  in  respect  lo  the  joint,  ;md  the  other  of 
the  separate  estate;  but  om-  allowance  in  respect  of  their 
joijjl  and  separatp  effects  is  to  be  divided  between  them,  ac- 
cording to  the  pro|M)rtions  which  the  surplus  of  each  of  their 
(leparate  estates,  after  payment  of  their  respective  separate 
debts,  and  ^(»e  resj>ective  inoitics  of  their  joint  estate  have 
contributed  lo  the  payment  of  their  joint  debts  (:]^. 

(ti)  I  Aik.  ao8,  (*)  Ibid,  X07.  (jj  6  Vei.  Jun.  ajl  (»)  1  Bro. 
PC.  453.  „ 
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If  the  bankmpt's  estate  and  effects  are  ecjual  to  .the  pay- 
ment of  twenty  sliillings  in  the  pound  on  his  debts,  he  is 
^'ntitled  to  the  surplus  after  the  expences  of  the  commissi(m 
have  been  discharged;  and  if  tlie  residue  and  remainder 
of  his  debts  after  full  satisfaction  of  his  creditors  have  not 
been  collected  iu,  he  may  recover  and  receive  the  same,  13 
KHz.  c.  1,  s.  4.    i  Jtic.  i,  c.  15,  s.  15. 

But  he  is  not  entitled  to  any  surplus  until  interest  upon  all 
bonds,  contracts,  or  notes  cairying  interest,  or  interest  allowed 
by  the  course  of  dealing,  is  iirst  paid  out  of  the  estate  {n). 

An  uncertificated  bankrupt  may  maintain  an  action  of  as- 
sumpsit against  a  third  person  for  work  and  labour  (/>);  and 
for'wdrk  and  labour,  and  materials  furnished  necessary  to  his 
hibour  (r). 

x\nd  where  no  claim  is  made  by  the  assignees  of  a  bank- 
rtipt  he  may  maintain  trover;  for  goods  acquired  after  his 
bankruptcy  [d). 

And  assumpsit  for  money  lent  and  advanced  by  him  after 
his  bankruptcy  (e). 

And  if  an  uncertificated  bankrupt  assign  after  acquired 
property  in  trust  for  a  vaiiuible  consideration,  and  a  creditor  of 
the  bankrupt  seize  it  in  execution,  the  trustee  may  maintain 
tfover  against  him  (J), 


SECTION    XVI, 

Of  the  Certificate, 

1.  OF  the  signature. 

By  the  Stat.  49  Cieo.  3,  c.  121,  s.  18,  it  is  enacted,  that 
"  m  all  cases  of  commissions  of  bankrupt  heretofore  issued, 
and  in  which  the  bankrupts  have  not  obtained  their  certificates, 
ynd  in  all  cases  in  which  com:nissions  of  bankrupt  shall  here- 
after be  sued  forth,  the  signature  and  consent  of  three  parts 
in  five  in  number  and  value  of  the  creditors  of  the  bankrupt 
Of  bankrupts  who  shall  be  creditors  lor  not  less  than  20/.  re- 
spectively, and  who  shall  have  duly  proved  their  debts  under 
the  commission,  or  so*me  other  person  by  then)  duly  authorized 
thereto,  to  the  allowance,  and  certificate,  and  discharge  of 

(a)   I  Atk.  75.  [h)  Cooke,  Bpt.  Laws,  431.         (c)   i  Esp.  N.  P.  C    140 

{d)  1  IJos.  and  ful.  44.         (e)  I  Esp.  N.  F.  C,  170.         (/)  Peakc's  N.  P.  C 

tllC 
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the  banktiipt  or  li^nkriipts,  shall  be,  to  all  intents  and  pur- 
poses, as  available  tor  the  beiittit  of  the  bankrupt  or  bank- 
rupts, as  heVore  the  passing  of  this  act,  the  signature  and  con- 
sent of  four  parts  in  rive  in  number  and  value  of  such  ))er.sons 
>vouKl  have,  been  available ;  und  viich  signature  and  consent  of 
three  parts  kt  five  in  number  and  value  of  such  persons,  shall 
be  suliicicMt  to  authorize  all  at  ts  to  be  done  by  the  lord  chan- 
cellor, lord  keeper,  and  loids  cojnniissioHci"s  of  the  great  se;jl, 
and  the  commissioners  in  such  commissions  of  bankruptcy 
and  all  others,  for  the  benefit  of  the  bankrupt  or  bankrupts, 
uhich  under  any  act  or  acts  of  parliament  would  have  been 
Authorized  by  the  signatme  and  consent  of  four  parts  in  live 
in  nimiber  and  value  of  such  persons. 

Creditors  were  formerly  cntitlerl  to  proceed  at  law  for  their 
debts,  and  to  prove  nnder  the  counnission  for  the  purpose  of 
assenting  to  or  Uissenling  from  the  cerlilicatc.  But  by  the 
Stat.  49  Geo.  3,  c.  121,  s.  14.  a  creditor  proving  a  debt  under 
^  commission  for  any  pmpose  whatever,  or  having  a  claim 
of  debt,  entered  upon  the  proceedings,  is  to  be  deemed  an 
election  by  the  creditor  to  take  the  benefit  of  the  commission 
vith  respect  to  the  debt  so  proved  or  claimed  by  him. 

By  Stat.  Cno.  2,  c.  30,  s.  7,  if  the  plaintift  in  an  action 
against  the  bankrupt,  can  prove  the  certificate  was  obtained 
mifairly  and  by  fraud,  or  that  any  concealment  has  been  made 
by  the  bankrupt  to  the  value  of  10/.  the  certificate  will  be  of 
no  avail  to  the  bankiupt  in  such  action;  and  by  sect.  1 1.  every 
bund,  bill,  nqte,  contract  agreement,  or  other  security,  what- 
soever made  oi  given  by  any  f)ankrupt,  or  by  any  oiher  jtcrson, 
unto  or  to  thv  use  of  tir  in  trust  for  any  creditor  or  creditors, 
or  for  the  security  of  the  payment  of  any  debt  or  sum  of 
money  due  from  iuch  iianknipt  at  the  time  of  his  becomiu"^ 
tankiupt,  oraiiypait  thereof,  betwren  the  tirrhe  of  his  be- 
coming bankrupt  and  suph  h;inkru|)ts  discharge,  as  a  consi- 
deration or  to  the  intent  to  jMisuade  him,  her,  or  them  to 
consent  to  or  sign  any  alhmance  or  certiticiite,  is  void;  and 
the  monies  thereby  secured  or  agreed  to  'be  paid  are  not 
recoverable.  .         • 

'  '  Upon  this  act  it  has  l)eeij  decided,  that  an  agreertienf  made 
hy  the  friend  of  tlie  bankrupt,  to  induce  creditors  to  sign  his 
certificate,  without  his  privity,  is  void(rj). '  And  money  ac- 
tually paid  by  a  third  person  to  induce  a  creditor  to  sign  the 
bankrupiV  certificate,  may  be  recovered  back  in  an  actiju  for 
moue^  had  and  received  (//). 

{g)  t  Boi. and  Put.  9$.  (b)  UoMg.  696. 
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By  the  10th  section  of  5  Geo.  2,  i  bankrupt  is  not  ontitleff 
to  the  benefit  of  the  certificate,  unless  before  its  allowance  he 
make  oath,  or,  if  a  quaker,  solemn  affirmation  in  writing,  that 
sucii  lertiticato  and  consent  of  the  creditors  thereto  were  fairly 
obtained,  and  without  fraud. 

By  Stat.  24  Geo.  3,  c.  57,  s.  9^  "  If  any  persons  shall 
fraudulently  swear  or  depose,  or  being  of  the  people  called 
quakers,  affirm,  before  the  major  part  of  the  commissioner^ 
named  in  any  commission  of  bankruptcy,  or  by  affidavit  ot 
affirmation  exhibited  to  them,  that  a  sum  of  money  is  due  to 
to  him  or  her  from  any  bankrupt  or  bankrupts,  \Ahich  shiifl  in 
fact  not  be  really  and  truly  so  due  or  owing ;  and  shall  in  re- 
spect of  such  lictitious  or  pretended  debts  sign  his  or  her  con- 
sent to  the  certificate  for  such  bankrupt's  discharge  from  his 
debts ;  in  every  such  case,  unless  such  bankrupt  shall,  before 
such  time  as  the  major  part  of  the  said  commissioners'  sliail 
have  signed  such  certificate,  by  writing  by  him  to  be  signed  and 
delivered  to  one  or  more  of  the  said  commissioners,  or  to  one 
or  more  of  the  assignees  of  his  estate  and  effects  under  such 
commissioners,  disclose  the  said  fraud,  and  object  to  the  reality 
of  such  debt,  such  certificate  shall  be  null  and  void  to  all  in- 
tents and  purposes,  and  such  bankrupt  shall  not  in  that  case  be 
entitled  to  be  discharged  from  his  debts,  or  to  have  or  receive 
any  of  the  benefits  or  allowances  given  or  allowed  to  bank- 
rupts." 

If  any  or  all  of  the  bankrupt's  creditors  are  induced  by 
money,  or  notes  for  money  given  by  a  third  person  to  sign  his 
certiticale,  tiiough  the  bankrupt  does  not  know  of  it  at  the 
time  of  the  signing,  nor  when  he  makes  the  affidavit  required 
by  the  act  in  order  to  obtain  the  allowance  of  the  certificate 
by  the  chancellor,  yet  if  he  knows  it  before  the  actual  allow* 
ance,  the  certificate  is  void  (/). 

2.  Of  the  etltect  of  the  certificate. 

"^I'he  certificate  of  a  baukrui)t  discharges  him  from  all  debts 
proved  or  proveable  under  the  commission.  5  Geo.  2,  c.  30, 
s.  7  ;  46  Geo.  3,  c.  135,  s.  4;  49  Geo.  3,  c.  121,  s.  8,  17. 

But  a  bankrupt's  certificate  does  not  discharge  him  from  a 
debt  due  fiom  the  crown  {k);  nor  from  an  express  collateral 
covenant,  which  does  not  run  with  the  laud  (/);  nor  from  a 
covenant  or  agreement  for  non-payment  of  rent  (w);  uor  from 

(/)  Drtiig.  2i6j'   Ibid.  683.     10 't^'e's.  jiin.  359.  {k)  I  Atk.  264. 

(/)  4  Bur.  2446.  (m)  4  T.  R.  94.     8  East's   Rep.  311. 

the 
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the  arrears  accrued  since   the  bankruptcy  ou  an  agrccjiient  to 
the  support  of  an  illegitimate  child  (n). 

If  a  bankrupt  obtains  his  certificate  before  the  bail  are  fixed, 
the  certificate  will  discharge  them ;  but  if  they  ;ue  fixed  be- 
fore the  certificate  is  allowed,  they  will  not  be  tli*cluirged ;  for 
the  certificate  has  no  operation  till  it  is  allowed,  and  has  no 
relation  back  (o). 

But  bail  in  error  are  not  entitled  to  relief,  altliougfa  the 
bankrupt  obtains  his  certificate  pending  tlic  writ  of  error;  fur 
they  cannot  surrender  the  principal  (/>). 

The  certificate  of  a  banlrupt  partner  will  not  discharge  bis 
copartner;  but  such  copartner  stands  chargeable  with,  and 
liable  to  pay  the  partnership  debts,  and  to  perform  the  joint 
contracts  as  if  the  bankrupt  had  not  been  discharged  from 
them.    10  Ann,  c.  1  b,  s.  3. 

The  certificate  of  a  bankrupt  discharges  him  from  all  debts, 
whether  joint  or  separate  (ry). 

If  any  commission  shall  issue  agaiiLst  any  person  who  has 
been  before  discharged  by  virtue  of  the  act,  or  coni{K)unded 
with  his  creditors,  or  delivered  to  them  his  estate  or  cftects, 
and  been  released  by  them,  or  been  discharged  by  any  act  for 
rehef  of  insolvent  debtors,  then,  in  eitlier  of  these  cases,  the 
person  only  of  the  bankrupt  shall  be  free  from  arrest,  but  his 
future  estate  and  effects  shall  remain  liable  to  his  creditors  as 
before  the  making  of  the  act,  (his  tools  of  trade,  necessary 
houshold  goods  and  fmuiture,  and  necessary  wcarm;^  apparel 
of  himselt,  his  wife,  and  children,  only  excepted,)  luiless  the 
estate  of  such  person  against  whom  such  commission  shall  be 
awarded,  shall  pay  every  creditor  under  the  said  coumussiou 
fifteen  shillings  in  the  pound.  5  Geo.  2,  c.  SO,  s.  9. 

Jt  has  been  decided,  that  a  certificate  under  a  sccontl  com- 
mission will  not  protect  a  bankrupt's  future  effects,  unless  fif- 
teen shillings  in  the  pound  are  paid  under  the  secoixi  commis- 
sion, although  the  first  commission  has  bt'cn  superseded  (r). 

But  though  the  future  estate  of  a  bankrupt  remains  liable  to 
tlie  claims  of  his  individual  creditors  under  n  second  conimis* 
sion,  not  having  received  fifteen  shillings  in  the  pouiKi,  yet 
that  will  not  prevent  the  vesting  of  the  bankrupt's  estate  in  the 
assignees  under  the  third  commission^  for  the  benefit  of  all  the 
creditors  (a). 

(•)  I  Camp.  N.  P.  C,  428.  {•)  I  Bur.  144.  (p)  i  T.  R.  6J4. 

Cf )  3  r,  Wojj.  jtj,  \r)  Douf.  46.  (1)  7  Eait'i  Rcf .  159. 
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By  Stat.  5  Geo.  2,  c.  30^  s.  7,  if  any  bankrupt,  after  the 
allowance  of  his  certificate,  shall  be  arrested  for  any  debt  be- 
fore he  became  bankrupt,  he  shall  be  discharged  upon  cona- 
nion  bail. 

3.  Of  invalidating  the  certificate. 

By  Stat,  o  Geo.  2,  c.  SO,  s.  12,  "  if  the  bankrupt,  for  or 
upon  marriage  of  any  of  his  children,  give,  advance,  or  pay 
above  the  value  of  100/.  unless  he  prove,  by  his  books  fairly 
kept,  or  otherwise  upon  his  oath,  or  if  a  quaker,  upon  affirma- 
tion, before  the  major  part  of  the  commissioners,  that  he  had, 
at  the  time  thereof,  over  and  above  the  value  so  given,  advanced, 
or  paid,  remaining  in  goods,  wares,  debts,  ready  money,  or  other 
estate  real  or  personal,  sufficient  to  pay  or  satisfy  unto  each 
and  every  person  to   whom   he  was  any  ways  indebted,  their 
full  and  entire  debts ;  or  if  he  has  lost  in  any  one  day  the  sum 
or  value  of  five  pounds,  or  in  the  whole  the  sum  or  value  of 
100/.  within  the  space  of  twelve  months  next  preceding  iiis 
becoming  bankrupt,  in  playing  at  or  with  cards,  dice,   tables, 
tennis,  bowls,  billiards,  shovel-board,  or  in  or  by  cock-fighting, 
Ijojse-races,   dog-matches,   or   foot- races,  or  other  pastimes, 
game  or  games  whatsoever,  or  in  or  by  bearing  a  share  or  part 
of  the  stakes,  wagers,  or  adventures,  or  in  or  by  betting  ou  the 
sides  or  hands  of  such  as  do  or  shall  play,  act,  ride,  or  rua 
as  ^fore^^aid;  or  if  within  one  year  before  he  be<:arae  bankruptj 
lie  has  lost  the  sum  of  100/.  by  one  or  more  contracts  for  the 
purchase,  sale,  refusal,  or  delivery  of  any  stock  of  any  com- 
pany or  corporation,  or  any  parts  or  shares  of  any  government 
or   public   funds  or  securities,  where  every  such  contract  was 
not  to  l^e  performed  within  one  week  from   the   time  of  the 
making  such   contract,   or  where  the  stock  or  other  thing  so 
bought  or  sold  was  not  actually  transferred  or  delivered  in  pur- 
suance of  such  contiact,  the  certificate  is  void." 

\Vhere  a  bankrupt  had  given  1000/.  to  his  niece  upon  her 
miirriage.  Lord  Jlardwicke  held,  that  the  clause  in  the  act 
not  being  penal,  it  ought  to  be  construed  strictly,  and  confined 
to  the  chiklien  of  a  bankrupt^  and  no  faither  («). 

Neither  insuring  in  the  lottery  (^),  aor  keeping  a  lottery- 
office  (y),  is  within  the  statute. 

4.  Of  the  liability  of  the  banki  upt  on  a  new  promise. 
'Though  a  bankrupt  is  discharged  by  his  certificate  from  all 
(Jebts  due  at  the  lime   of  the  commission;  yet  he  may  make 
himself  liable  on  a  new  promise,  and  assumpsit  will  lie  on  such 

^u)  1  Atk.  Zi.  (x)  1  Hen.  Bl.  29.  (y)  CoQke,  Bpt.  Laws,  465. 

new 


3^  Of  Banh'uptnj, 

new  protrjis€  or  "undertaking.  If  he  could  not,  tlic  provision 
in  the  Stat.  5  Geo.  2,  c.  30.  s.  11,  by  \vl»kli  tivory  security  for 
the  payment  of  any  deht  due  before  the  party  became  bank- 
rupt, as  a  consideration  to  a  creditor  to  sign  his  cci liikale, 
is  n>ade  void^  would  be  totally  nugatory  (c). 

But  a  promise  made  by  the  bankrupt  subsequent  to  obtain- 
ing his  certificate  will  not  revive  the  old  dqbt,  if  the  cuisidera- 
ti'-m  of  the  debt  is  fraudulent,  as  where  the  bankrupt  promises 
to  pay  the  creditor  a  certain  sum  in  consideration  that  he  will 
ttot  come  under  the  commission  (a) ;  or  wlicre  the  bankrupt, 
to  induce  his  creditor  to  sign  a  composition  deed,  gave  him  a 
promissory  note  for  the  residue  of  the  dcnuind  (//). 


SECTION    XVII. 

Of  supersedi?2g  a  Commission. 

BY  Stat.  5  Geo.  12,  c.  50,  s,  24,  if  any  bankrupt,  after  the 
issuing  of  any  commission  against  him,  pay  to  tlic  person  who 
fued  out  the  same,  or  otherwise  give  or  deliver  to  such  perscni 
goods,  or  any  other  satisfaction  or  security  for  his  debt,  whereby 
»uch  person  suing  out  such  commission  shall  privately  have 
and  receive  more  in  the  pound,  in  respect  of  his  debt,  tlum  flu 
other  creditors,  the  commission  may  be  iuperseded. 

There  are  many  grounds  on  which  a  commission  m.iv  ui 
superseded.  It  may  be  superseded,  if  taken  out  at  the  in- 
stance of  the  bankrupt  (c) ;  or  if  there  is  not  a  good  petition- 
ing creditor's  debt(^);  or  if  the  petitioning  creditor  is  an  in- 
fant (c);  or  if  there  is  not  a  sufficient  act  t>f  bankruptcy  (f)-^ 
or  if  the  bankrupt  is  an  infant  (ij);  or  that  all  the  trading  took 
place  during  infancy  (//);  or  if  t;iken  out  against  vt.  feme  covert 
upon  a  trading  prior  to  her  marriage  (/);  or  if  not  opened 
until  a  considerable  liujc  after  it  has  been  issued  (A). 

A  commission  may  be  superseded  if  all  the  creditors  of  a 
"bankrupt  who  have  proved  their  debts  consent  (/)• 

A  bankrupt  will  not  be  permitted  to  petition  to  superse<le 
M.  commission  until  he  lias  surrendered,  even  with  the  consent 

fm)  2  Covp.  544.     I  Atk.  256.    Doug.  182.     iT.  R.  715.  (a)  Eip. 

N.>.C.  2«».         (A)aT.  R.  763.         (O14VC1.  60a.  (</)   i  Atk.  146. 

^r)  jVe*.  Jun.  554.  (/)  4ibid.  168.  {g)   i  .\tk.  146. 

tA>  i4Ve«.  Jua.  633.  («)  a  Bio.  C.C.  »65,  (*)  x  P.  Wnw.  545- 

I/)  I  Aik.  134. 
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«f  all  his  creditors.     He  must  first  petition  for  lea\'e  to  suTr 
render,  and  then  apply  to  supersede  the  commission  (m). 

If  a  commissiou  of  bankrupt  is  taken  out  fraudulently  or 
maliciously,  flie  lord'cliancellor  may  either  order  a  specific  sum 
by  way  of  damages  to  be  paid  by  the  petitioning  creditor  to 
the  bankrupt,  or  assign  the  bond  given  by  the  former,  and 
enable  the  bank^rupt  to  recover  the  whole  penalty  of  tl*e 
bond  (//). 

CHAP.  X. 
Of  If  ills  and  Testaments. 

1.  OF  the  nature  of  wills  and  testaments. 

A  will  or  testament  is  defined  *"'  the  legal  declaration  of  ft 
man's  intentions  of  wh^t  he  a///s  to  be  performed  after  his 
death;"  tor  a  will  or  testament  cannot  take  place  till  after  die 
death  of  the  testator  (o). 

A  will  and  testament,  strictly  speaking,  are  not  words  of 
the  same  import:  a  will  is  properly  limited  to  land,  and  a 
testament  to  personal  estate  only ;  and  the  lattei'  requires  exe- 
cutors, wIk)  are  named,  to  take  care  and  see  it  |>erformed  (;;}. 

The  person  who  makes  a  will  is  called  a  testator;  Ite  who 
dies  without  a  will  is  termed  in  law  an  infcstate. 

A  gift  of  lands  or  tenements  by  will  is  called  a  devise;  and 
the  person  to  whom  they  are  given  a  devisee. ' 

There  are  two  sorts  of  wills  or  testaments;  first  written, 
and  secondly  verbal.     The  latter  is  called  a  nuncupative  will. 

A  nuncupative  or  verbal  will,  which  has  now  almost  fallen 
into  disuse,  extends  only  to  the  personal  property  of  the  tes- 
tator, and  is  his  intention  declared  in  his  last  mouientSj  before 
a  sufficient  number  of  witnesses,  and  afterwards  reduced  into 
writing. 

But  as  this  method  of  bequeathing  property  was  sulyect  to 
great  impositions,  nuncupative  wills  became  the  object  of  le- 
gislative interference  by  the  statute  of  frauds  and  peijuries, 
(2()  Car.  2,  c.  5,)  which  enacts,  "  That  no  nuncupative  wiil 
shall  be  good  where  the  estate  thereby  bequeathed  shall  ex- 
ceed the  value  of  SO/,  that  is  not  proved  by  the  oaths  of  Unee 
witnesses  at -the  least,  who  v.ere  present  at  the  time  of  pro- 

(m)  8  Ves.  Jun.  328.     11  Ibid.  409.  ('«)   i  Atk.  144.  (a)  Swinb. 

.  1. 1.  5,  (fj  I  Inst.  III. 
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noanciniv  the  same,  and  bid  by  the  trslator  to  bear  \\  Itness 
dial  stich  was  Iiis  will,  or  to  that  effect." 

Tlic  same  statute  further  provides,  that  the  testamentary 
^i^nrd-s  by  which  tlie  devise  is  made  must  be  spoken  with  intent 
to  bequeath,  not  any  loose  idle  words  in  the  sick  peraon's  ill- 
ness ;  tor  he  must  require  the  bystanders  to  bear  witness  of 
such  liis  intention : — that  the  will  must  be  made  at  home, 
among  his  family  or  friends,  unless  by  unavoidable  accident,  to 
prevent  impositions  upon  strangers; — that  it  must  be  in  his 
last  sickness,  for  it  he  recovers  he  may  alter  his  disposition; — 
that  it  must  not  be  proved  after  six  months  from  the  makini^, 
unless  it  were  put  in  m  riling  within  six  days  from  that  time ; 
nor  yet  too  hastily,  as  not  till  fourteen  days  after  the  death  of 
the  testator,  nor  till  legal  notice  has  been  given  to  the  widow 
or  tlie  next  of  kin,  that  they  may  contest  llie  same  if  they 
should  be  so  inclined. 

But  by  the  twenty-third  section,  soldiers  and  sailors  in  actual 
service  may  disj>ose  of  their  moveables,  \\agc3,  and  personal 
estate,  as  before  the  niaking  of  this  act. 

The  twenty-second  section  provides,  that  no  written  will 
shall  be  revoked  or  altered  by  a  subsequent  nuncupative  one, 
except  such  nuncupative  will  be,  in  the  life-time  of  llie  tes- 
tator, reduced  to  writing,  and  by  him  read  over  and  approved, 
and  proved  to  have  been  so  done  by  three  witnesses  at  the 
least;  who,  by  statute  4  and  5  Jun,  c.  iG,  s.  14,  must  be 
such  as  are  admissible  upon  trials  at  law. 

However,  though  no  nuncupative  disposition  can  revoke  a 
written  will,  yet  if  a  legacy  given  by  a  written  will  is  lapsed, 
or  bec<mie  void  for  some  legal  objection,  it  may  be  the  sub- 
ject of  a  ntuicnpative  disposition  ;  for  the  will,  as  to  its  opera- 
tion, is  determined  (y). 

It  is  properly  remarked  by  Sir  William  Blackstone,  that  the 
legislature  has  provided  against  any  frauds  in  setting  up  nuncu- 
pative wills,  by  so  numerous  a  train  of  requisites,  that  the 
thing  itself  is  fallen  into  disuse,  and  is  hardly  ever  heard  of; 
but  in  the  oidy  instance  where  favour  ought  to  be  shown  it, 
where  the  testator  is  surprized  by  sudden  and  violent  sickness. 

The  law  also  takes  notice  of  a  particular  gift,  in  ttie  nature 
of  a  will,  made  by  one  in  contemplation  of  immediate  death, 
wnicli  is  called  donatio  cansH  mortis,  a  gift  in  prospect  of 
death,  a  term  borrowed  from  the  civil  law.  This  species 
•f  UjiJution  ifi  where  a  man  lying  m  extremis,  (that  is,  in  hi* 

(f)  Sir  Th*.  Raym.  334. 
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last  moments,  when  his  mental  faculties  may  be  deranged  or 
impaired,)  or  being  surprized  with  sickness,  and  having  no  op- 
portunity of  making  his  will,  gives  with  his  own  hand  some- 
thing to  another,  or  to  some  otiier  person  for  his  use,  a  legacy, 
t!)  be  his  in  case  the  giver  dies ;  but  it  is  accompanied  with  au 
implicit  trust,  that  if  the  doner  recovera  it  shall  be  revokable, 
and  revert  to  him  again  (r).  o 

A  will  may  be  written  on  any  material,  and  in  any  language, 
so  that,  if  it  concern  property  in  England,  it  be  framed  with 
the  solemnities  required  by  the  English  law  (a);  and  as  to 
the  form  of  the  testament  itself,  the  ecclesiastical  courts  are 
not  scrupulous.  A  memorandum  or  scrap  of  paper,  written 
by  a  person  in  contemplation  of  death,  and  with  a  design  to 
make  it  operative  after  the  event,  is  valid  as  a  will,  as  to  the 
disposition  of  personal  property  {t). 

2.  Of  the  execution  and  attestation  of  wills. 

In  wills  which  dispose  of  goods  and  personal  property  only, 
no  ceremonies  are  required  on  the  publication  thereof;  for  if 
the  will  is  written  in  the  testator's  own  hand,  though  it  has 
neither  his  name  nor  seal  to  it,  and  though  there  are  no  wit- 
nesses at  its  publication,  it  is  good,  if  sufficient  proof  can  l>e 
obtained  of  the  hand-writing.  And  even  if  it  is  in  anotl»€r 
person's  hand-writing,  though  not  signed  by  the  testator,  it 
will  be  effectual  to  pass  the  personal  estate,  if  proof  can  he 
produced  thai  it  was  made  according  to  his  ineti uctions,  and 
received  his  approbation.  But  as  many  mistakes  and  errors, 
not  to  say  misfortunes,  must  often  arise  from  so  irregular  a 
way  of  proceeding,  it  is  a  safer  and  more  prudent  way,  and 
leaves  less  iu  the  breast  of  tlie  ecclesiastical  judge,  for  the 
testator,  at  the  time  he  executes  his  will,  to  sign  and  seal  it 
in  the  presence  of  two  witnesses,  who  are  also  to  affix  their 
signatures  (v). 

In  the  disposition  of  lands  and  tenements  by  will,  the  for- 
malities required  by  the  statute  of  frauds  and  perjuries,  29 
Car.  2,  c.  3,  are,  "  that  all  devises  and  bequests  of  any 
lands,  and  devisable,  eitlier  by  common  law  or  by  force  of  the 
statute  of  wills,  or  by  that  statute,  or  by  force  of  the  custom 
of  Kent,  or  the  custom  of  any  borough,  or  any  particular  bo- 
rough, shall  be  in  writing  ;  and  signed  by  the  party  so  de- 
arising  the  same,  or  by  some  other  person  in  his  presence  and 

<'r^  Williams's  Law  of  Wills,  p.  4.  (:}  S^vint.  pf. ;},  s.  28.  (t)  Com. 

Rep,  4rj.  ^-v]  i  BI.  C«m,  c,  32. 
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by  his  express  direction ;  aud  shall  be  attested  and  subscribed 
in  the  presence  of  the  devisor,  by  three  or  more  credible  wit- 
nesses ;  (n  else  such  devises  or  bequests  shall  be  entirely  void 
aud  ot"  noue  effect."  And  in  such  case  the  land  will  »lescend 
to  t!re  heir  at  law.  • 

This  statute  does  not  extend  to  lands,  &c.  within  any  of 
our  colonies  or  plantations;  and  therefore  a  devise  of  real 
<;states  in  Bermuda  will  pass  by  a  wUl  not  executed  according 
to  the  formaliiies  of  the  statute  (jt)»\ 

But  if  the  lands  be  situated  in  England,  the  will,  though  it 
be  made  abroad,  must  be  published  conformably  to  tlie  re> 
<|uisites  of  the  statute  (x). 

If  the  testator  devise  leaseholds  and  freeholds  by  the  same 
will,  ai>d  the  will  is  inoperative  for  the  freehold  estate  for  want 
of  the  execution  prescribed  by  the  statut«',  it  is  ut^verlheless  good 
to  pass  the  leasehold  property  (  y). 

In  the  construction  of  this  statute,  it  has  been  adjudged, 
that  provided  the  will  be  written  all  with  the  testator's  own 
hand,  and  acknowledged  in  the  presence  of  three  credible 
witnesses,  it  is  immaterial  whether  the  testator's  name  be 
inserted  at  the  top,  bottom,  or  in  the  marsjin  of  the  will ; 
for  the  statute  does  not  appoint  where  it  shall  be  signed.  But 
to  render  the  signature  of  the  testator  in  the  introduction  of 
the  ^^ill  good,  it  seems,  that  the  A\hole  act  or  intended  in- 
strument should  Ije  in  the  contemplation  of  the  testator  at 
the  time  of  his  writing  such  fgrmal  introduction,  atid  executed 
at  one  time,  aud  not  on  separate  papers  (2). 
'  But  the  safest  way  is  to  sign  the  name  not  only  at  the  bot- 
tom or  end  of  the  will,  but  at  the  bottom  of  each  page  or 
sheet  of  paper,  if  the  will  consists  of  more  than  one  ;  and  the 
uitnicsses  to  the  will  seeing  the  testator  sign  all  the  sheets,  and 
put  his  seal  (though  that  is  not  absolutely  necessary)  as  well 
as  his  name  to  the  last  sheet,  must  write  Uieir  names  under 
llie  attestation  in  the  last  slieet  only  {n). 

In  general,  however,  the  intention  of  the  testator  is  so  en«- 
tirely  regarded,  that  any  kind  of  disposition,  not  expressly 
contrary  to  the  rules  of  law,  will  constitute  a  valid  will. 

By  the  cases  of  Harrison  v.  Harrison  and  Addy  v.  (jrix(6), 
it  has  been  decided,  that  where  the  paity  is  unable  to  write, 
m  mark  is  a  sufficient  signing  or  subscribing  witliiu  the  stoi- 

(»)  «Vc..Jun.  481.         c*;  ib.a.  291.       ^^;iVei.  171.       (•)  j 

Lev.  I.        {/)  William*'  Law  of  W»lli»  p.  7.  (,*)  8  Ve»,  Jun.  185.  Jo+. 
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tute.  But;  notwithstanding  the  decision  in  the  case  of  Wanie* 
ford  V.  Warneford  (r),  it  has  been  held,  that  sealing  alone  is 
an  insufficient  subscription  within  the  statute  (d). 

With  regard  to  the  time  and  manner  of  the  attestation,  it  is 
required  by  the  statuto  29  Car.  2,  c.  3,  that  all  the  witnesses 
must  subscribe  the  will  in  the  testator's  presence;  and  their 
business  is  not  barely  to  witness  the  manual  act  of  signing, 
but  also  to  bear  testimony  of  the  sanity  of  the  testator  (e). 
But  though  the  statute  requires,  that  the  witnesses  to  the 
will  shall  subscribe  their  names  in  the  testator's  presence,  yet  it 
is  sufficient  if  the  tostator  might  see  them,  it  not  being  ab- 
solutely requisite  that  he  should  actually  see  them  signing; 
for  then,  if  a  man  should  but  turn  his  back,  or  look  off,  it 
■Would  vitiate  the  will.  Therefore,  where  the  testator  desired 
the  witnesses  to  go  into  another  room,  seven  yards  distant, 
to  attest  his  will>  in  v^'hich  room  there  was  a  broken  window, 
through  which  he  might  see  them,  it  was  held  to  be  a  signing 
within  the  statute.  So  though  the  curtains  of  the  bed  be  drawn, 
if  the  testator  be  in  a  situation  in  which  it  was  possible  for  him 
to  see  the  witnesses  subscribe,  it  will  be  sufficient,  though  there 
is  no  positive  proof  that  he  did  see  them  subscribe  their 
names  (f).  A  similar  doctrine  was  held,  where  the  carriage 
of  the  testatrix  was  drawn  opposite  the  windows  in  an  at- 
torney's office,  in  which  the  witnesses  attested  the  will :  this 
\vas  clearly  held  to  be  in  the  presence  of  the  testatrix,  and 
consequently  well  executed  (g).  But  if  the  attesting  wit- 
nesses subscribe  the  will  in  such  a  situation  m  ith  respect  to 
the  testator,  that  it  was  impossible  for  him  to  have  seen  the 
act  done  by  them,  as  if  it  be  done  in  the  corner  of  the  room  in 
a  clandestine  or  fraudulent  manner,  such  subscription  will  not 
satisfy  the  statute  (h).  Neither  will  the  corporeal  presence 
of  the  testator  satisfy  the  statute,  if  his  mind  and  faculties  are 
suspended  (i). 

Though  the  statute  requires  all  the  witnesses  to  subscribe 
in  the  testator's  presence,  yet  it  is  not  necessary  that  they  shall 
be  all  present  at  the  same  time  ;  for  the  publication  of  a  will 
before  three  witnesses,  though  at  three  several  times,  is  a 
sufficient  compliance  with  the  statute  (A).  But  in  this  case, 
to  render  it  a  sufficient  attestation  and  execution  within  the 
statute,  it  seems  to  be  the   better  opinion,  that  the  testator 

MlSfr.  764,  (<^)  1  Wils,  313.     a  Atk.  i8z.  («)  3  P.  Wms.  93. 

(f)  3  Salk.  395.  {g)   I  Bro.  G.  C.  99.  {b)  rJ'.  Wms.  740. 

ij)  Doug.  241.         (fc)aAtk.   176. 
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must  acknowledge  the  signature  to  be  his  hand-writing  in  the 
presence  of  each  of  the  witnesses  (/). 

It  is  initnalerial  in  wiiat  form,  and  on  what  part  of  tht 
vill,  the  attestation  is  made  :  it  w  ill  be  good  though  each 
witness  write  his  name  on  separate  sheets  of  tlie  will,  and  thai 
although  the  sheets  be  not  tacked  togelner  (/;?). 

It  has  been  said,  that  the  signing  of  the  testator  must  be 
accompanied  with  a  publication,  that  is,  a  declaration  that 
the  instrument  is  his  will ;  but  from  the  rases  of  Stonehouse 
V.  Evelyn  {)>),  and  Trinuner  r.  Jackson  (o),  the  formality  of 
publication,  or  declaration  by  tlie  testator,  that  tUe  will  at- 
tcstetl  is  his  last  will,  docs  not  seem  essential  to  the  execution 
of  a  will,  as  authenticating  and  announcing  it  hei/oud  the  ce- 
remonies and  solenmities  of  execution  and  attestation,  but  is 
only  a  mere  matter  of  form  prescribed  by  the  legislature. 
Indeed,  so  little  importance  is  attributed  to  the  publication, 
that  where  the  witnesses  w  ere  so  far  removed  from  a  know  ledge 
of  the  nature  and  purpose  of  the  instrument,  which  they 
ivere  ltd  to  believe  from  the  words  used  by  the  testator  at  the 
time  of  the  execution,  to  be  a  deed  and  not  a  will ;  from 
the  inconveniences  that  might  arise  in  families,  from  having  it 
known  that  a  person  had  made  his  will,  it  was  deemed  bj 
the  court  unnecessary  that  the  testator  should  have  aimounced, 
or  declared  to  tlie  witnesses,  the  nature  of  the  instmment  thej 
were  to  sign.  However,  though  this  formality  is  not  re- 
ijuired  by  the  statute  of  frauds,  yet  as  it  was  essential  to  the 
validity  of  a  will  at  common  law,  and  as  there  is  nuthing  de« 
rogatory  from  it  in  the  statute,  it  seems  the  safer  and  more 
prudent  way  to  comply  with  the  custom;  which  n)ay  be  done 
by  the  testator's  addressing  himself  to  the  witnesses,  and  say- 
ing, "  I  publish  and  declare  this  as  my  last  ^Till  and  testameut, 
and  desire  you  to  witness  it,"  or  words  to  the  like  cflect  (;>). 

In  the  pul>licati()n  of  a  will,  it  is  not  necessary  that  the 
tvitnesscs  «hf)uld  be  made  acquainted  w ith  its  contents  (9). 

It  is  necessary  to  be  careful  who  are  made  witnesses  to  a 
will.  And  here  the  safest  method  is  to  call  in  three  indif- 
ferent j>ersons  (if  there  is  any  devise  of  lands  in  the  will, 
otherwise,  if  the  whole  will  respects  only  personal  estate,  two 
will  be  sufficient),  who  have  no  legacy  given  them  by  the  will 

(0  1  Vei.  45 J.     1  Vern.  419.  (w)  Bur.  177J.  (»)  jP.Wmi.  tt. 

(«)  4  )5urn.  Elc.  Law.  ijo.  (/)  Williamt'i  l«w  vf  WilU,  p.  it. 

(f )  Sw.ab.  $1. 
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©r  codicil  of  which  they  are  required  to  witness  the  execution, 
and  not  being  creditors,  at  least  not  considerable  ones,  to  the 
person  making  the  will ;  particularly  if,  as  is  often  the  case, 
ijjo  land  is  made  subject:  by  the  will  to  the  payment  of  debts. 
For,  by  the  statute  25  fieo.  2,  c.  26,  if  any  person,  who  has  a 
legacy  left  him  by  a  will,  is  a  witness  to  that  will,  he  loses  the 
legacy,  it  being  absolutely  made  void.  And  though  the  tes* 
tiinony  of  creditors,  who  are  witnesses  to  the  execution  of  a 
will,  must  be  admitted,  yet  it  may  effect  their  credit  with  a 
jury,  should  the  will  be  disputed.  [ 

There  is,  however,  no  doubt,  but  thai  a  legatee  may  be  wit- 
ness against  a  will  (;•)• 

3.  Of  the  testamentary  capacity. 

It  may  be  said  in  general,  that  every  person  has  full  power 
and  liberty  to  make  a  will  or  testament,  unless  restrained  by 
some  special  prohibition  by  law,  or  by  custom ;  which  prohi- 
bitions are  principally  on  three  accounts:  1st.  for  \yapt  of  suf- 
ficient discretion  in  the  person  making  the  will ;  2diy,  for 
w  ant  of  sufficient  liberty  and  free  will ;  and  Sdly,  on  account 
of  their  criminal  conduct  (v). 

As  to  the  age  at  which  the  testamentary  capacity  as  to  per- 
sonal estate  takes  place,  it  is  held,  that  male  infants  are  of 
sufficient  discretion  to  dispose  by  will  at  fourteen,  and  females 
at  twelve.  But  of  lands,  no  person  can  (34  and  55  Hen.  8, 
c.  5,  s.  14)  make  a  will  until  the  age  of  one  and  twenty,  un- 
less by  special  custom  of  particular  places;  and  thus  the  la\y 
has,  in  compassion  to  the  inferiority  of  the  judgment  of  mi- 
nors, and  to  prevent  their  being  seduced  by  designing  persons 
to  dispose  of  their  estates  contrary  to  their  interests,  utterly 
disabled  them  from  alienating  their  inheritance,  till  they  havie 
arrived  at  an  age  in  which  their  understanding  may  be  presumed 
to  be  more  ripe  and  mature.  Neither  can  any  custom  be  good 
to  enable  persons  under  the  respective  ages  of  fourteen  and 
twelve  (0- 

No  person  who  is  not  of  a  reasonable  and  sane  memory 
can  make  any  disposition  by  will :  therefore  an  ideot  {v),  or 
person  deprived  of  his  faculties  by  extreme  age  {u),  or  by  in- 
toxication, during  the  continuance  of  such  incapacity  {x),  is 
disabled  from  making  a  will.  And  on  the  same  principle,  a 
lunatic  is  incapable  of  disposing  of  his  projibtVf  except  in  his 
lucid  intervals.     However,  if  a  will  by  a  lunatic  be  ralionally 

(r)  Sail-.  691.  .  (j)  a  Bl.  Com.  c.  32.  (f)  Burni  ^Jc.  taw.  (fj  Ik'.d. 
■44.  (u)  Swi«b.  p.  ir,  s.  I.  (*)  Ibid. 
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cfrawn  up,  and  the  nature  of  tlie  disorder  Ijo  such  as  to  afford 
any  reasonable  ground  to  suppose  that  a  lucid  interval  may 
liave  prevailed,  there  appears  suRicient  evidence  of  such  a 
sound  and  disposing  mind  as  is  necessary  to  its  validity ;  for  it 
is  a  principle  in  law,  tliat  in  making  of  wills,  integrity,  sound- 
ness, and  perfectness  of  mind  are  absolutely  required,  the 
health  of  the  body  merely  not  being  regarded  (^). 

Persons  born  blind,  deaf,  and  dtmib,  are  also  incapable  of 
making  a  will,  as  they  want  the  common  inlets  of  under- 
standing; unless  it  manifestly  appears,  by  strong  and  con- 
vincing proof,  that  such  persons  understand  what  a  n\  ill  nieans^ 
and  that  tKoy  have  a  desire  to  make  a  will ;  for  if  they  are  pos- 
sessed of  .juch  understanding  and  desire,  than  tliey  may,  by  sijjns 
and  tokens,  declare  their  intention  (2). 

•.  And  it  is  a  clear  rule,  that  the  party  must  be  free,  and 
under  no  cotnpulsion  from  threat,  violence,  or  duress,  or  other 
cause  which  is,  prima  facie,  a  foundation  to  presume,  that  the 
testator  wanted  that  freedom  of  mind  which  is  necessary  to 
the  validity  of  a  will :  and  thei  efore  where  it  appeared,  that  the 
testator  made  a  will  in  his  last  sickness  to  procure  quiet  from 
the  importunity  of  his  wife,  it  was  held  to  have  been  made  by 
restraint,  and  therefore  void  (a).  But  if  when  the  fear  is 
past,  or  the  restraint  removed,  the  testator  confirms  the  will. 
It  is  made  good  (/;).  So  likewise,  wills  procured  to  be  made 
by  artful  representations  and  fraudulent  contrivances,  are 
void  (c).  It  is  to  be  observed,  however,  that  the  wills  of  per- 
8(ms  made  in  such  situations  are  not  necessarily  and  inva- 
riably void,  but  that  their  validity  and  invalidity  must  be  left 
to  tlie  discretion  of  the  court,  to  determine  on  the  particular 
circumstances  of  the  case,  whether  or  no  the  testator  may  rea- 
sonably be  presumed  to  have  had  a  free  and  independent  will 
or  not  in  the  disposition  of  his  properly  {d). 

A  bjind  person  may  make  a  nuncupative  will,  by  declaring 
his  intentions  before  a  sufficient  number  of  witnesses;  and  he 
may  also  make  a  will  iu  writing,  provided  the  will  be  read  to 
him  before  witnesses,  and  in  their  presence  acknov\  ledged  by 
him  f()r  his  last  will;  but  if  a  writiug  should  be  delivered  tb 
a  blind  man,  and  he  not  hearing  the  same  read,  acknowledge 
the  same  for  his  will,  this  will  not  be  sufficient,  'i'he  siUer 
way,   lliereforc,  iu  cases  of  blind  and   illiterate  pers(«is,   i», 

,     \j)   4  Burn.  Sccl.  Law,  44         (•)  2  HI.  Com.  479.     4  Burn.  £(c.  Law,   ^4. 
•*(rf)  Sty.  417.     Chtn.  Rep.  66.  (*)  4  Bum.  Ksl.  L*w,  j|  (t)  lU<i. 
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that  the  will  be  read  over  to  the  testator,  and  approved  of  by 
him  in  the  presence  of  all  the  subscribing  witnesses  (e). 

A  married  woman  (or  as  the  law  expresses  it,  a  feme  covert) 
is  restrained  and  prevented  from  making  any  testamentary 
disposition  of  her  real  estate,  being  particularly  excepted  out 
of  the  statute  Si  and  35  Hen.  8,  c.  5 ;  and  it  is  a  general 
rule,  that  she  cannot  make  any  will,  even  of  her  goods  or 
personal  estate,  or  even  her  paraphernalia,  without  the  li- 
cence and  consent  of  her  husband  ;  because  by  the  law,  as 
soon  as  a  man  and  woman  are  married,  all  the  goods  and 
personal  estate  of  what  nature  soever,  which  the  wife  had  at 
the  time  of  the  marriage,  or  which  she  may  acquire  after, 
belong  to  the  husband  by  force  of  the  marriage,  which  em- 
powers him  to  make  such  part  of  them  his  own  as  are  not 
absolutely  vested  in  him  immediately  by  the  marriage  (f). 

But  by  the  licence  and  consent  of  the  husband,  a  wife  may 
make  a  testament  of  her  own,  and,  it  is  said,  even  of  her 
Jmsband's  goods ;  but  he  may  revoke  the  same,  not  only 
during  her  life,  but  according  to  Swinburne,  after  her  death, 
before  the  will  is  proved,  it,  however,  he  confirm  it  after 
her  death,  he  can  never  afterwards  depart  from  it. 

In  equity,  however,  effect  is  frequently  given  to  the  tes- 
tamentary dispositions  of  a  wife ;  as  where  the  husband  sti- 
pulates, that  certain  personal  property  shall  be  enjoyed  by  the 
wife  separately,  it  shall  be  enjoyed  by  her  with  all  its  inci- 
dents, whereof  the  jus  dhponendi  is  one  {g).  And  where  she 
has  this  power  over  the  principal,  she  must  necessarily  also 
have  it  over  its  produce  and  accretions  {h).  And  to  give 
effect  to  such  dispositions,  it  is  usual  for  the  intended  hus- 
band to  enter  into  marriage  articles,  or  a  bond  before  mar- 
riage, conditioned  in  a  sufticient  penalty^  to  permit  his  wife 
to  make  a  will,  and  to  dispose  of  money  or  legacies  to  a 
certain  value :  and  in  this  case,  if  after  marriage,  or  during 
it,  she  makes  any  writing,  importing  to  be  her  will,  and  dis- 
poses of  legacies  to  the  value  agreed  on,  though  in  strictness 
pf  law  she  cannot  make  a  will  without  her  husband's  positive 
assent  to  the  specific  will,  the  husband  is  bound  by  his 
bond,    agreement;,    or  covenant,   to  allow   the  execution  of 

As  the  inception  of  every  will  must  be  good,  and  the  party 
cjualitied  at  the  time  the  will  is  made ;  the  disabilities  of  in- 

f*)  4  Burn,  Ecc  I  aw,  55.  (f)  3  Atk.  393,     4  Co.  ji,  (^)  3  Bro. 

C.  C.  8.        {J?)  %  Vern.  535.         (i;  a  Bl.  Com.  c.  3i. 
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ftnc}'.  Insanity,  idiocy,  coverture,  or  duress,  existing  at  tt)« 
^iuctption  of  the  will,  render  it  absolutely  void,  though  the 
party  should  before  his  decease  be  relieved  from  such  disa- 
bility and  confirm  such  will  (/c).  But  if  no  disabliUly  sub- 
sists at  the  time  the  will  is  made,  no  subsequent  infirmity  or 
loss  of  intellect  will  revoke  or  aflect  it  (/). 

Another  kind  of  disability  arises  from  the  criminal  conduct 
of  the  parties. 

Traitors  are  not  only  depriv«d  of  the  privilege  of  making 
any  kind  of  last  will,  from  the  time  of  being  convicted  and 
found  guilty ;  but  any  will  made  before  does,  by  reason  of 
such  conviction,  become  void,  in  respect  both  of  lands  an(| 
goods.  From  the  commission  of  the  offence,  the  lands  and 
■goods  of  traitors,  and  the  goods  ajid  chattels  from  the  time 
of  conviction,  are  forfeited  to  the  king;  and  therefore  they  hava 
no  longer  aiiy  property  therein  (w). 

■  But  between  the  forfeiture  of  lands  or  real  estate,  and  the 
forfeiture  of  goods  and  chattels,  there  subsists  this  dif- 
ference :  (he  former  has  relation  back  to  the  time  of  the  com- 
inission  of  the  offence,  so  ss  to  avoid  all  intermediate 
charges  ;  the  latter  has  no  relation  backward  from  the  time  of 
the  conviction ;  so  that  that  personal  property  only  which  a  mati 
lias  at  the  time  of  the  conviction  shall  be  forfeited.  It  follows, 
llicrefore,  if  the  party  dies,  before  the  attainder  in  the  one 
case,  and  conviction  in  the  other,  the  forfeiture  is  saved ;  and 
his  will  of  land  or  goods  is  efl'ectual :  or  that  if  the  traitor  or 
felon  sells  any  of  his  chattels,  real  or  ptrsonal,  before  the 
factor  conviction,  such  sale  is  legal;  unless  they  arc  collu- 
sivel^  parted  with,  merely  to  defratid  the  crown,  and  then  the 
law,  and  particularly  the  statute  13  Eliz.  c.  5,  will  reach 
them.  But  if  the  conviction  or  attainder  takes  place,  the  will 
of  the  traitor  or  felon  is  rendtred  void  by  the  conviction,  as  to; 
his  goods,  and  by  the  attainder  as  to  his  real  estate  ;  and  that 
although  such  will  was  made  befure  either  the  conviction  or 
attainder  (w). 

The  king's  pardon  restores  the  disposing  capacity,  and  the 
party  may  afterwards  make  his  will,  as  if  no  conviction  had 
taken  place ,  and  it  seems  that  l)y  such  pardon,  any  will  made 
before  conviction,  recovers  its  former  force  and  eflect. 
Though  it  may  be  doubted  whether  a  will  or  testament  made 

{k)  1 1  M»d.  1 5:.  (/)  4  Co.  61.  («)  4  Bum.  Ecc.  Law,  54.  Swinb.  SS, 
(«)  4  Bl.  Com.  jSj.  3S8.    4  Bum.  Ecc.  Ltw,  18. 
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after  convictTon  would  be  rendered  operative,'  as  not  having  * 
legal  and  valid  inception  (o). 

A  felon^  lawfully  convicted,  cannot  make  a  will  or  other 
disposition  of  his  lands  or  goods ;  for  by  the  attainder,  he  forfeits 
the  fruits  of  his  lands  for  a  year  and  a  day  to  the  king ;  after 
which  they  escheat  to  the  lord  of  the  fee  (p). 

A  pardon,  however,  has  the  like  effect  as  in  the  case  of  a 
traitor,  of  restoring  him  to  his  former  estate  of  making  a 
will  (</). 

Gavelkind  lands,  even  though  the  ancestor  be  attainted  and 
hanged,  are  never  forfeited  for  felony;  but  the  heir  shall  suc- 
ceed to  his  estate  without  any  escheat  to  the  lord  (r). 

The  will  of  a  Jelo  de  se,  {i.  e.  a  person  who  wilfully  de- 
stroys himselQ  may,  it  seems,  be  effectual  as  to  his  lands,  be- 
because  these  are  not  forfeited  but  by  attainder,  which  cannot 
be  in  this  case,  a  suicide  not  being  attainted  as  a  felon  :  but 
as  to  his  goods  and  chattels^  his  will  is  of  no  effect,  for  they 
are  forfeited  to  king  (s). 

A  person  oudavved  in  a  personal  action,  forfeits  his  goods, 
and  is  therefore  incapable  of  disposing  of  them  by  will,  as 
long  as  the  outlawry  subsists ;  but  he  may  devise  his  lands  by 
will,  as  fliey  are  not  forfeited  by  the  outlawry.  And  even  if 
the  action  on  which  he  was  outlawed  were  not  just,  yet  his 
goods  and  chattels  are  forfeited,  because  of  his  contempt  in 
not  appearing  (t). 

Obstinately  standing  mute  on  arraignment, '  where  a  person 
is  indicted  for  felony,  amounts  to  a  confession,  and  will  have 
tlie  same  effect  as  if  the  prisoner  had  been  convicted  by  ver- 
dict or  confession  of  his  crime.  Before  the  statute  12  Geo. 
3,  c.  20,  standing  nnite  incurred  the  strange  and  cruel  kind 
of  punishment  oi  peine  forte  et  dure  {v). 

Papists  were,  till  lately,  under  many  disabilities  in  respect 
to  taking  lands  either  by  purchase  or  desent.  But  now,  by 
their  complying  with  the  statute  18  Geo.  3,  c.  60,  and  taking 
the  oath  therein  prescribed,  those  disabilities  are  removed; 
and  by  the  statute  3 1  Geo.  3,  c.  32,  various  other  disabilities, 
to  \\hich  they  were  subject,  are  likewise  removed,  by  their 
complying  with  this  statute,  and  taking  the  oath  therein  pre- 
scribed. 


(o>  4Bl.C0m.  381.  3?8.     4  Burn.  Ecc.  Law,  88.  {p)  Plow.  25S. 

(f>  Williams'  Law  of  Wills.  (r)  Rob.  Gavel.  75.  {s)  4.  J31.  Com. 

3S1.    riow.  261.  ((}  2  61.  Con,  499.        (v)  4  Ibid.  429, 
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An  alien,  while  living  under  the  English  govemiueut,  may 
obtain  ptrsonal  property,  and  make  a  will,  and  dispose  of 
such  personal  property  tu»  he  pleases.  But  between  alien 
friends  and  alien  enemies,  a  distinction  is  made  in  some  of 
the  law  books.  In  the  case,  however,  of  an  alien,  the  subject 
of  a  state  at  war  v^ith  England,  if  he  lives  and  trades  here,  and 
is  not  guilty  of  any  unfriendly  act,  he  is  permitted  to  dis- 
pose of  his  goods  and  money  as  freely  as  any  subject.  So  an 
alien,  during  a  temporary  residence  here,  may  demise  his 
property  in  the  funds,  unless  he  is  positively  restrained  by  tJie 
established  laws  of  his  own  country,  or  by  his  own  pre- 
contract («)  But  an  alien  (friend  or  enemy)  not  being  ca- 
pable of  acquiring  any  right  in  land  for  his  own  beuttit,  con- 
sequently cat!  never  have  any  to  dispose  of.  Yet  it  seems  un- 
disputed, that  an  alien  may  be  a  devisee  even  of  lands,  what- 
ever the  further  effect  of  his  taking  such  lands  may  be  (x). 

Respecting  the  wills  of  traitors,  felons,  aliens,  and  out- 
laws, it  stems  necessary  to  observe,  that  though  they  are  void 
as  to  the  king  or  the  lord  of  the  fee,  yet  the  will  is  good 
against  the  testator  himself  a!id  his  representatives,  and  all 
other  persons  whatsoever ;  so  that  in  case  of  pardon,  the  wiU 
is  suflfercd  to  take  eflfect  (^). 

4.     Of  the  subjects  of  a  disposition  by  will. 

Personal  property. — Personal  property  of  every  description 
may  be  bequeathed  by  will,  and  a  devise  will  operate  not  only 
on  whatever  a  man  has  at  the  time  of  making  his  will,  but  on 
whatever  he  has  at  the  time  of  his  death,  whether  in  pos- 
session, as  goods  and  chattels;  or  in  action,  as  debts  and 
other  monies',  &c.  {z).  And  by  the  statutes  33  Geo.  3,  c.  iS, 
8.  14;  and  tib  Geo.  3,  c.  14,  s.  16,  it  is  provided,  that  all 
persons  possessed  of  any  share  or  interest  in  tlie  funds,  or  any 
estate  therein,  may  devise  the  same  by  will  in  writing,  attested 
by  two  or  more  credible  witnesses. 

Freehold  lands. — By  the  common  law,  from  the  time  of  the 
conquest  till  the  32d  year  of  Henry  the  eighth,  no  estate 
greater  than  for  a  term  of  years  could  be  disposed  of  by  tes- 
Intncnt,  except  in  Kent,  and  sonic  ancient  burghs,  and  a  few 
particular  manors,  where  the  Saxon  immunities  by  special 
indulgence  subsisted.     But  by  the  statute  32  Hen.  8,  c  ]« 

(■)  WillUmt*  Law  of  Wilts,  p.  19.  {*)  i  BI.  Com.  37s.    Powcl  oo 

Devitri.  (jr)  Swinb.  107.  (•)  10  Co.  78.  •.    I  P.  Wau.  575. 

FcTk.  511. 
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(called  the  statute  of  wills)  explained  by  the  34  and  35  Hen. 
8,  c.  5,  all  persons  who  had  the  fee  simple  or  absolute  pro- 
perty in  any  lands  or  tenements  (except  femes  coverts^  infants, 
ideots,  and  persons  of  non-sane  memory),  might  by  will  and 
testament  in  writing,  dispose  of  two-thirds  of  their  lands, 
tenements,  and  hereditaments,  held  in  chivalry,  and  the  whole 
of  those  held  in  socage;  and  now,  by  the  statute  12  Car.  2, 
c.  12,  (by  means  of  which  the  former  restrictions  are  re- 
moved by  altering  the  tenures  of  estates),  every  person  i^ 
enabled  to  dispose  of  the  whole  of  his  landed  propei ty,  ex- 
cept his  copvhold  tenements,  to  whomsoever  he  thinks  tit, 
unless  it  be  to  bodies  corporate ;  and  that  even  to  the  total 
disinheritance  of  the  heir  at  law,  notwithstanding  the  erroneous 
opinion  which  some  entei  tain  of  the  necessity  of  leaving  the 
heir  a  shilling,  or  some  other  express  legacy,  in  order  to  disin- 
herit him  effectually  («). 

Things  affixed  to  the  freehold. — ^Unless  an  actual  severance 
has  taken  place  in  the  lifetime  of  the  testator,  he  is  incapable 
by  his  will  unattested,  of  devising  the  appendages  of  the  free- 
hold, in  separation  from  the  subject  to  which  they  ought  to 
adhere ;  and  therefore  a  devise  of  trees,  grass,  and  herbage, 
not  separated  from  the  ground  at  the  time  of  the  testators 
death,  is  void  (b). 

Estates  purchased  or  acquired  after  the  malting  of  the  will. — 
The  devise  of  land  by  will  being  considered  as  merely  a  spe- 
cies of  conveyance,  the  following  distinction  subsists  betweea 
such  devises  and  dispositions  of  personal  estate  :  that  a  devise 
of  a  man's  goods  and  personal  property  will  operate  upon 
all  such  personal  estate  as  the  maker  of  the  will  dies  possessed 
of,  at  w  hatever  distance  of  lime  he  may  die  after  making  the 
will ;  but  a  devise  of  freehold  lands  or  real  estate,  will  only 
operate  on  such  estates  as  were  his  at  the  time  of  executing 
and  publishing  his  will;  therefore  freehold  lands  purchased 
after  the  making  of  the  will,  cannot  pass  under  any  devise  in 
that  will,  even  though  the  testator,  by  express  words  in  his 
will,  gives  to  another  all  the  lands  which  he  shall  have  at  the 
time  of  his  death,  unless  such  w  ill  shall  have  legally  and  for- 
mally been  republished  subsequently  to  the  purchase  or  con- 
tract, or  that  a  new  will  is  made  after  the  sasne  (c). 

Wifs's  property. — Although  the  personal  estate  of  the  wife 
becomes  the  property  of  the  husband  immediately  on  mar- 

(a)  a  Bl.  Com.   374.  376.  (b)  4  Co.  64.  {c)  2  Bl.  Com.  378, 

a  Bos.  and  Pul.  500.     8  Yc6.  Jun.  aSj, 
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riagc,  as  he  is  thereby  enabled  to  make  all  debts  due  to  her, 
and  bonds  for  money  given  her  before  marriage,  his  own ;  yrt, 
Qiiless  he  recovers  such  debts  during  the  marriage,  and  renews 
the  bonds  and  takes  them  in  his  own  name,  he  has  not  such 
an  absolute  interest  in  them  as  to  be  able  to  devise  them  bj 
his  will,  but  they  w  ill,  after  his  death,  again  become  the  pro- 
perty of  his  wife  {d).  If  he  sunives  his  wife,  and  has  not 
taken  these  necessary  steps  to  make  this  part  of  her  personal 
estate  his  ovm,  he  may  lake  out  administration  to  her,  and  will 
by  that  means  become  absolutely  entitled  to  and  possessed  of 
them.  But  if  a  woman's  fortune,  or  alTy  part  of  it,  consisted 
in  bonds  given  her  before  marriage,  and  the  husband,  on  the 
marriage,  makes  a  settlement  on  her  in  consideration  of  j»ucli 
fortune,  notwithstanding  the  boTids  are  not  renewed  during 
the  maiTiage,  yet  the  husband  will  be  entitled  to  them,  being 
in  this  case  considered  as  a  purchaser  for  a  valuable  considera- 
tion, and  he  may  devise  them,  ©r  they  shall  go  to  his  executor, 
even  though  the  wife  should  survive  him  {e). 

Copyholds. — As  copyhold  estates,  or  estates  held  by  copy 
of  court-roll,  being  excepted  out  of  the  statute  of  frauds. 
(*29  Car.  2,  c.  24),  are  not  devisable;  and  as  a  devise  of  cojiy- 
hold  lands  can  have  no  specific  operation  under  the  statute  of 
ynxWn,  but  as  a  mere  declaration  of  an  use,  it  is  necessary  first 
to  pass  the  estate  by  a  surrender  thereof,  according  to  the  cus- 
tom of  the  manor  of  which  it  is  held,  to  such  uses  as  the  sur- 
Tenderer  shall  by  his  last  w  ill  appoint ;  anti  on  this  surrender, 
or  indirect  exercise  of  a  testamentary  power,  the  will  operates 
as  an  appointment  or  declaration  of  the  use,  and  not  as  a  devise 
of  the  land  itself  (/).  The  want  of  such  surrender,  however, 
is  often  supplied  by  the  courts  of  equity,  particularly  in  favour 
of  purchasers  or  creditors,  or  in  favour  of  administrators, 
Mherc  the  fr<,ehold  estate  of  the  testator  is  iusufhcicnt,  or  in 
favour  of  a  wife  and  younger  children  (g). 

Leases. — A  lease  for  any  number  of  years  determinable 
upon  a  life  or  lives,  that  is,  if  such  persons  live  so  long,  or  a 
lease  for  five  hundred  or  a  thousand  years,  or  any  other  term 
absolute,  may  be  disposed  of  by  will,  and  as  it  is  personal  pro- 
pert),  will  pass  byxj  will  unattested  (//). 

Mortgages. — If  any  one  has  money  owing  to  him  on  mort- 
gage he  may  devise  it  to  be  paid  when  it  becomes  due;  and  an 
unattested  will  by  a  mortgagee  is  capable  of  passing  the  bene- 

(d)  1  Init.3;i.  (0  Talb.  loS.  (/)  Wmi.'sLaw«f  Willi,  p.  34. 

(X)  a  Bro.  C.  C  325.  {h)  fiurn.  Ecc.  Uw. 
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ficial  right  to  the  land  (i).  But  as  in  equitable  contemplatioa 
the  estate  in  the  laiid  remains  in  the  mortgagor,  it  is  clear  that 
his  equity  of  redemption  will  not  pass  by  a  will  unattested  (A). 

Charitable  Uses. — In  order  to  prevent  any  imposition  in 
respect  to  the  disposal  of  lands  to  charitable  uses,  which  might 
arise  in  a  testator's  last  hours',  as  also  to  restrain  devisees  in 
mortmain,  or  the  too  great  accumulation  of  lands  hj  hands 
where  it  lies  dead,  and  not  subject  to  change  possessors,  it  is 
provided  by  the  statute  9  Geo.  2,  c.  3Qy  (called  the  Statute  of 
Alortmain,)  that  no  lands  or  tenements  whatsoever,  rents,  ad- 
vowsons,  or  other  hereditaments,  corporeal,  or  incorporeal,  nor 
any  sum  or  sums  of  money,  goods,  chattels,  stocks  in  the 
funds,  securities  for  money,  or  any  other  personal  estate  what- 
soever, directed  to  be  laid  out  in  the  purchase  of  any  lands, 
tenements,  or  hereditaments,  shall  be  given  or  settled  upon  any 
person  or  persons,  bodies  politic,  corporate,  or  otherwise,  in 
Jrust,  or  for  the  benefit  of,  or  charged  with  any  charitable 
uses ;  unless  such  gift  is  madp  by  deed  indented  and  executed 
in  the  presence  of  two  or  more  credible  witnesses  twelve  ca- 
lendar months  at  least  before  the  death  of  the  giver  of  such 
land  or  money,  (including  the  days  of  the  execution  or  death,) 
except  it  consists  of  stocks  in  the  public  funds  to  be  laid  out 
in  lands,  in  which  case  the  stock  must  be  transferred  six 
months  at  least  before  the  death  of  the  donor,  (including  the 
days  of  the  transfer  and  death ;)  and  which  deed  must  be  en- 
rolled in  the  high  court  of  chancei-y  within  six  calendar  months* 
gfter  the  execution;  and  the  gift  must  be  made  to  take  effect 
in  possession  for  the  charitable  use  intended  immediately  from 
the  making  thereof,  and  be  without  any  power  of  limitation 
or  revocation  whatever.  And  by  the  third  section,  all  gifts  and 
transfers  made  in  any  other  manner  or  form  than  is  directed 
by  the  statute  are  declared  to  be  void.  But  the  two  imiver- 
sities,  their  colleges,  and  the  scholars  on  the  foundation  of 
of  Eton,  Westminster,  and  Winchester,  are  excepted  out  of 
this  act ;  but  with  this  proviso,  that  no  college  shall  be  at 
liberty  to  purchase  more  advow  i^ons  than  are  equal  in  number 
to  one  moiety  of  the  fellows  or  students  ou  the  respective 
foundations. 

Advowsons. — An  advowson  having  been  held  to  be  included 
under  the  word  tenement,  mentioned  in  the  statute  of  wills, 
the  right  of  presenting  to  the  next  avoidance,  or  the  inheritance 
of  an  advowspu  of  a  benefice,  may  therefore  be  devised  (/}. 

(0  I  Ins^  Z09.        (-4)  I  Atk,  605.  a.  i.        (/)  Cr«.  Jac.  37,    aBI.  Rep.  1240, 
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Estates  four  aider  vie,  or  for  another's  life.— As  to  frf©* 
hold  estates  held  by  one  person  during  the  life  of  another, 
styled  estates  pour  auter  vie ,  or  for  the  term  of  another's  life, 
ihey  are  devisable  by  the  12th  section  of  the  statnte  of  frands. 

Joint  tenants,  and  t(  nants  in  common. — If  two  or  more 
persons  obtain  an  estate  by  purchase,  and  hold  by  one  and  the 
same  title,  they  are  called  joint  tenants,  and  possess  the  land 
jointly.  When  one  of  such  tenants  dies,  he  that  outlives  the 
other  shall  have  the  whole  of  the  land;  and  if  one  of  them 
during  his  life  devises  his  share  of  the  land,  and  dies,  this  de- 
\ise  will  not  be  good,  because  the  devise  does  not  take  efll&ct 
till  after  the  death  of  the  joint  tenant,  and  then  the  survivor 
takes  the  whole  land  by  a  prior  title,  that  is  to  say,  by  the  deed 
of  purchase  (m). 

A  tenant  in  common  may  dispose  of  his  share  to  whomso- 
ever he  pleases  by  will ;  but  if  the  same  be  not  devised  it  will 
descend  or  go  to  his  issue  or  next  of  kin  («). 

Reversions,  contingent  interests,  and  remainders  are  de* 
vlsable  (o). 

A  donative  {p),  rents,  (34  Hen,  8,)  tides  (</),  manors  {r\ 
annuities  in  fee  (s),  and  franchises,  if  valuable  and  not  restrained 
to  the  person  of  the  grantee,  are  devisable  (i'). 

Estates  in  fee-simple. — Estates  in  fee-simple  are  said  to  be 
either  in  possession  or  in  expectancy ;  they  are  in  possession 
where  no  intermediate  estate  subsists  between  the  right  to 
possess  and  tlie  actual  enjoyment  itself;  they  are  said  to  be  in 
expectancy  when  the  actual  interest  and  possession  is  deferred 
till  the  accomplishment  of  some  other  act.  The  first  of  these 
estates  are  devisable,  but  the  second  cannot  be  devised. 

Estates-tail. — The  usiuil  words  for  creating  an  estate-tail, 
ekher  by  deed  or  will,  are  the  "  heirs  of  the  body  of  the 
grantee,  or  devisee ;"  as  suppose  it  to  be  created  by  will,  "  I 
give  and  devise  to  J.  S.  and  the  heirs  of  his  body;  but  in  a 
will  an  estate-tail  may  be  created  by  a  devise  to  a  man  and  his 
children,  ©r  to  a  man  and  his  seed,  though  the  word  of  procrea- 
tion, viz.  body,  be  omitted.  And  under  a  devise  to  "  A.  for 
life,  and  after  his  decease  to  and  amongst  his  issue,  and  in  de- 
fault of  issue,"  then  over  to  others  named  in  the  will,  A.  takes 
an  estate  tail  (r). 

Estates  for  life. — An  estate  for  life  may  be,  as  where 
the  state  was  limited  "  to  A.  for  life,  remainder  to  his  first  and 

(•)  X  Bl.  Com.  399.  {n)  1  Ibid.  18  j.  (e)  10  Co.  78.     i  B>.  Rep, 

35.     3  T.  B.  %%.  (p)  a  Vern.  748.  d)  Sty.  t6i.  (r)  i*^<^ 

■{fek.  (1)  Co.  Lit  144.  fO  3C0.  31.  (i/jaEl.  Com.  115. 
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other  sons  in  tail  male,  remainder  to  the  use  of  all  and  every 
the  daughters,  &c.  as  tenants  in  common,  and  in  default  of  such 
issue,  to  the  use  of  the  right  heirs  of  the  devisor."  After 
the  death  of  A.  without  any  son,  an  only  daughter  was  held  to 
take  only  an  estate  for  life.  And  where  a  devise  was  of  real  and 
personal  estate  to  the  wife  for  life,  remainder  to  the  testators 
R.  R.  "  and  his  issue  lawfully  begotten,  to  be  divided  as  he 
shall  think ;  and  if  he  should  die  without  issue,  remainder 
over,"  it  was  held  that  R.  R.  took  only  an  estate  for  life ;  that 
he  had  a  power  to  divide ;  but  if  he  did  not  so,  there  was  an 
interest  in  his  children  that  would  entide  them  to  an  equal 
division  («). 

5.  Of  the  revocation  of  wills. 

A  will  or  testament  may  be  revoked  or  annulled,  either  by 
some  positive  act  of  the  testator,  unequivocally  showing  it  to 
be  his  intention  that  his  will  shall  no  longer  stand,  which  is  an 
express  revocation,  or  by  some  act  of  a  doubtful  and  equivo- 
cal import,  furnishing  only  grounds  to  presume,  that  the  tes- 
tator had  such  intention,  which  is  an  imphed  revocation,  or  a 
revocation  in  lawfx). 

By  statute  29  Car.  %  c.  3,  it  is  enacted,  that  no  devise  in 
writing,  of  lands,  tenements,  or  hereditaments,  or  any  clause 
thereof,  shall  be  revocable  otherwise  than  by  some  other  will 
or  codicil  in  writing,  or  other  writing  declaring  the  same,  or 
by  burning,  cancelling,  tearing,  or  obliterating  the  same  by  the 
testator  himself,  or  in  his  presence,  and  by  his  directions  and 
consent ;  but  that  all  devises  and  bequests  of  lands  and  tene- 
ments shall  remain  and  continue  in  force  until  the  same  be 
burnt,  cancelled,  torn,  or  obliterated  by  the  testator  or  by  his 
directions,  in  the  manner  aforesaid;  or  unless  the  same  be  al- 
tered by  some  other  will  or  codicil  in  writing,  or  other  writing 
of  the  devisor,  signed  in  -  the  presence  of  three  or  four  wit- 
nesses, declaring  the  same. 

As  to  personal  estate,  it  is  provided  by  the  21st  section  of 
the  same  statute,  that  no  will  in  writing  concerning  any  goods 
chattels,  or  personal  estate,  shall  be  repealed,  nor  shall  any 
clause,  devise,  or  bequest  therein  be  changed  by  any  words  or 
will  by  word  of  mouth  only,  except  the  same  be  in  the  life- 
time of  the  testator  committed  to  writing,  and  after  the  writing 
thereof  read  to  the  testator  and  allowed  by  him,  and  proved  to 
be  so  done  by  three  ^vitii^ses  tU  die  least.  But  it  is  not  ne- 
cessary that  suth  revdcat^u  by  parol,  when  committed  to 


(»}  3  T.  R.  83.     r       (*)  Wms.'s  Law  of  Wills,  p.  31. 
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writing,  should  be  signed  or  attested.  And  therefore,  where  A 
man  by  will,  in  writing,  devised  tlie  residue  of  his  pcrsoivJ 
estate  to  his  wife,  and  on  her  death,  which  happened  in  Ills* 
life-time,  made  another  disposition  of  the  residue  by  a  nnu- 
cupative  codicil,  this  was  held  to  be  good ;  for  by  the  death  of 
the  wife  the  devise  of  the  residue  was  totally  void,  and  the 
«odicil  was  no  alteration  of  the  former  will,  but  a  new  will  for 
the  residue  ( //). 

To  make  a  subseqticnt  will  operate  as  a  revocation  of  a 
preceding  will,  the  disposition  of  the  prtiperty  in  such  subse- 
quent will  must  be  incapable  of  standing  with  that  of  the 
preceding  will ;  and  where  there  is  any  such  inconsistency,  the 
revocati<m  produced  thereby  is  confined  in  its  extent  to  the 
subjects  of  the  irtconsisient  dispositions  (c). 

An  alteration  in  the  circumstances  of  the  testator  may  be  a 
revocation  of  a  will,  notwithstanding  the  )<tatute,  which  does 
not  extend  to  implied  revocations.  And  therefore  the  subse- 
quent marriage  and  birth  of  a  child  is  an  implied  revocation 
of  a  will,  as  well  of  real  as  personal  estate,  as  effecting  S'> 
total  a  change  in  the  situation  of  the  testator  as  inevitably  to 
have  produced  a  change  in  his  mind  relative  to  the  disposition 
of  his  property  {a).  So  a  subsequent  marriage  and  the  bi*'  U 
of  a  posihumous  child  operate  as  a  revocation  of  a  will  mao« 
in  a  state  of  celibacy;  for  there  is  no  distinction  in  law  be- 
tween a  child  in  ventre  sa  mere  and  one  naturally  born  (b). 
But  to  make  a  subsequent  marriage  andt  he  birth  of  a  child  a 
revocation  of  a  precedhig  will,  both  the  marriage  and  the 
birth  of  the  child  must  concur  to  produce  such  a  consequence, 
and  both  events  must  take  place  after  the  making  of  the  will. 

Though  marriage  and  the  having  of  children  have  been 
deemed  a  revocation  of  a  will,  yil  it  is  only  a  presunipliv« 
revocation  ;  for,  as  has  been  alreaily  observed,  if  it  ap|>ears  to 
be  the  intent  of  the  devisor  that  his  will  should  continue  in 
force,  the  marriage  will  be  no  revocation  of  it  (( ). 

Although  marriage  and  the  birth  of  a  child  must  both  con- 
cur to  revoke  the  will  of  a  man,  yet  marriage  alone  will  be  a 
sufticl<nt  revocation  of  the  will  of  a  woman,  if  she  dies  in  her 
husband's  life-time;  for  a  woman's  marriage  al»)ne,  without 
any  qualification,  is  a  revwration  <if  her  will  (d).  And  it  hat 
been  held,  that  a  will  made  by  a  woman  before  matriagc  is  so 

ij)  1  Fx|.  Ca.  Alir.  408.  (*)  1  Stiiic.  S3?.         '     (•)  ^  1«.  Com.  501. 

«  Vei.  Jun.  656.  (*)  ^T.  R.45.  (f  j   1  U.  Rajiin. -MJ- 

(d)  4  Co.  61.  a. 
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totally  revoked  by  her  marriage,  that  it  cannot  revive  on  the 
'deatli  of  her  husband  without  a  republication  {e). 

It  is  a  primary  rule  of  law,  that  any  alteration  of  the  estate, 
or  a  new  estate  taken,  is  in  law  a  revocation,  w  hether  such  al- 
teration was  made  either  for  a  partial  or  general  purpoae. 
And  on  this  ground  it  has  been  held,  that  not  only  an  absolute 
sale,  by  the  testator,  of  his  estate,  or  articles  entered  into  fof 
the  sale  of  it,  for  a  valuable  consideration,  subsequent  to  the 
devising  of  it,  will  be  a  complete  revocation  of  the  devise  ij')\ 
but  where  the  legal  estate  only  is  transferred,  it  is  a  revocation, 
although  the  beneficial  interest  of  the  testator  remains  the 
same  {g). 

A  will  may  also  be  revoked  on  the  ground  of  mistake  in  the 
intention  of  the  testator.  But  where  a  testatof  revokes  a  legacy 
under  an  obvious  mis:ippreheusiou  of  the  facts,  as,  for  instance, 
that  the  legatee  is  dead,  who  in  truth  is  alive,  the  revocation 
fails  (/i). 

Accidents  and  surprize,  when  coupled  with  other  particulai-s, 
indicating  the  probabihty  of  an  intended  revocation,  will  ope- 
rate as  a  revocation  of  an  antecedent  v*'ill  (/"). 

A  will  is  not  revoked  by  alteration  or  erasure,  but  to  the  ex- 
tent of  the  particular  object  of  such  alteration  or  erasure ;  and 
therefore  the  erasure  of  part  of  a  will  does  not  necessarily 
operate  as  a  revocation  of  the  whole  will.  A  distinction,  how- 
ever, is  to  be  observed  between  alteration  and  mere  erasure. 
I'^or  if  the  alteration  consists  in  making  a  new  gift  or  disposi- 
tion, it  is  to  the  extent  of  such  gift  or  disposition  another  de- 
vise, and  requires  the  will  to  be  re-executed  according  to  thft 
statute  of  frauds  (/;). 

For  farther  mformaiioji  on  the  subject  of  revocation  of 
wills,  see  Williams  s  Lazv  of  Wills,  from  p.  31  to  p.  40. 

6.  Of  the  republication  of  wills. 

A  will,  as  to  'the  disposition  of  land,  and  in  some  other  cir- 
cumstances, takes  effect,  or  is  hindered  from  doing  so,  ac- 
cording to  its  date ;  it  is  therefore  necessary  on  certain  occa- 
sions to  renew  it,  as  it  were,  or  in  fact  to  make  a  new  will. 
And  such  a  republication,  if  executed  according  to  the  requi- 
^itioiis  of  the  statute,  will  supply  any  defect  arising  from  want 
of  capacity  in  the  testator  at  the  time  of  making  the  will,  as 
well  as  from  any  inability  for  want  of  a  subject  matter  whereon 
the  will  may  attach.     And  therefore,  if  an  infant  luiving  made 

(t)  4  T.  R.  6S4.  (J)  I  Bro.  C.  C.  401.  (g)  2  Atk.  ■^^^. 

(b)  3  Ves.  Jun.  331.  (>)  i  RoL  Abr,  6i4.  (k)  3  Boi,  and  Pu(.  16 
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a  will  of  land,  duly  executetf  according  to  the  statute,  \TliIi:lf 
b  void  by  reason  of  his  infancy,  re-execute  it  after  he  comes 
of  age,  with  the  formalities  required  by  the  statute,  the  will 
is  rendered  as  valid  and  effectual  as  if  made  when  he  was  of 
of  sufficient  abilUy  (/). 

If  the  testator  is  exactly  of  the  same  mind  as  to  the  method 
of  the  di.'^posal  of  his  property,  and  circumstances  only  require 
that  it  should  brar  date  at  any  particular  time,  it  will  be  suf- 
ficient for  him  to  calt  in  three  proper  witnesses,  and  before 
them  to  declare  the  signature  to  be  his  hand-writing,  and  use 
the  same  ceremonies  as  in  the  original  execution  {in).  After 
which  the  three  witnesses  must  sign  their  names  to  such  nevv 
will  or  republication,  mentioning  the  date  thereof  (;/). 

The  cfiect  of  a  republication  upon  a  will  is  to  give  the  words 
used  therein  the  same  opeiation  as  they  would  have  had  if  the 
will  had  been  made  at  the  lime  of  republication,  and  conse- 
quently to  extend  its  operation  to  all  property  purchased  sub- 
sequent to  tlie  will  that  is  conveyed  by  such  words  (o). 

In  case  of  republication,  therefore,  the  question  to  be  con- 
sidered is,  not  what  the  testator  had  in  contemplation  at  the 
time  of  making  his  will,  but  to  what  the  words  of  the  will 
extend  at  the  time  ot  publication.  On  this  principle  it  was 
held,  that  if  a  man  by  will  devises  all  his  lands,  and  after  making 
the  will  purchases  other  lands,  and  then  republishes  his  will, 
this  new  publication  has  made  it  a  new  will,  and  consequently 
by  the  devise  of  all  his  lands  the  new-pnrcliased  lands  will  pa'«s; 
for  there  is  no  necessity  to  make  any  alteration  in  this  case  in 
the  win,  the  words  being  suflicient  on  the  new  publication  to 
convey  all  the  lands  he  had  at  the  time  of  such  publica- 
tion (;)). 

But  this  rule,  as  to  the  new  publication  of  a  will,  should  be 
understood  with  the  following  restriction,  viz.  that  the  words 
of  the  will  at  the  time  of  the  new  publication  arc  such  as 
are  proper  to  convey  the  lands,  and  also  sufficiently  to  «lenote 
the  person  to  whom  they  are  devised;  for  if  there  is  any 
change  with  respect  to  the  person  \\ho  is  to  take  the  lands  by 
the  will,  between  the  time  of  the  first  making  6f  \\w  will, 
and  the  new  publication  of  it,  in  such  case  the  new  publica- 
cation  will  not  alter  the  intention  of  the  will  as  originally 
ntade,  nor  change  the  import  of  tlie  words  made  use  of,  so  arf 
tb  make  the  persons  named  in  the  will  take  in  a  different 

(0   I  Sid.  i6».      I  Keb.  589.  (m)  1  Mes.  440,     9  Mod.  78.         ^ii)  Wmfc's 

I^w  •«  \\>lli,  p.  41.  (•)  Powell.  IXv.  683.  (/)  Cro.lliz.  493- 
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Juaiiner  than  was  intended  at  the  time  of  such  original  making 
of  the  same.  If  therefore  an  estate  be  devised  to  B.  and  his 
heirs,  and  B.  dies  in  the  testator's  hfe-time,  the  devise  lapses; 
and  a  repubhcatieil  of  the  will  does  not  give  to  the  heir  of 
13.  a  claim  by  purchase ;  for  though  the  original  devise  was 
to  B.  and  his  heirs,  yet  because  the  heirs  were  named  in  the 
will  to  take  by  descent,  as  heirs  only,  and  not  as  persons 
designed  to  take  the  land  immediately,  the  devise  to  them 
was  rendered  void  by  the  death  of  B.  in  the  testator's  life- 
time, and  the  new  publication  of  the  will  could  not  make  it 
good(^). 

Though  a  codicil  executed  and  attested  according  to  the 
statute,  is  a  republication  of  a  previous  will,  and  brings  down 
the  will  with  regard  to  the  property  of  the  testator,  and  the 
objects  of  his  dispositions,  just  as  they  stand  circumstanced 
at  its  own  date,  and  makes  it  speak  as  if  it  were  made  at  that 
time;  yet  it  must  have  words  clearly  applicable  to  the  inter- 
mediate a<  quisitions,  or  it  cannot  have  the  effect  of  passing 
them.  And  if  a  will  has  a  specific  reference  to  a  thing  sub- 
sisting when  it  was  first  published,  but  subsequently  withdrawn, 
the  republication  of  it  by  a  codicil  will  not  make  it  operate 
on  another  thing,  which  has  come  by  substitution  in  the  place 
of  the  thing  so  withdrawn,  though  similar  iu  amount  and 
quality  (;). 

If  a  will  has  not  been  executed  and  attested  according  to 
the  direction  of  the  statute,  the  codicil  will  not  supply 
the  defect,  although  it  have  the  requisites  prescribed  by  the 
stiitute;  for  what  was  bad  in  its  creation,  cannot  be  made 
good  by  any  thing  tx  post  facto ;  and  the  operation  of  a 
codicil,  where  it  is  a  republication,  is  only  to  set  up  the  will 
in  its  original  state  and  efficacy,  making  it  as  far  as  it  is 
efficient  in  itself  by  the  solemnities  of  its  execution  and  legal 
compass  of  its  expression,  reach  to  the  date  of  the  codicil, 
and  embrace  intermediate  acquisitions  (s). 

With  respect  to  the  republication  of  wills  affecting  personal 
property/ very  slender  evidence  will  serve;  for  the  statute  of  frauds 
affects  only,  estates  of  inheritance.  And  it  has  been  held  by 
Lord  Hardwicke,  that  words  declarative  of  an  intention  to 
republish,  are  effectual  as  a  lepublication.  In  short  any  act 
or  words  of  the  testator,  sufficient  to  authorize  a  fair  pre- 
sumption that  he  desired  his  will   should  remain,  was  at  the 

(«)  Plow.  345.  (r)  7  Vds.  Jun,  499,  (j)  2  Vern.  597. 
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common  law,  and  etill  is,  in  respect  of  property  not  withia 
the  statute  of  frauds,  a  good  republication  (/). 

6.  Of  the  construction  of  wills. 

In  the  construction  of  wills,  the  most  favourable  and  com- 
prehensive rule  is,  that  a  devise  be  most  favourably  expounded, 
to  pursue,  if  possible,  the  will  of  the  devisor ;  who,  for  want 
of  advice  and  {eanuug,  may  have  omitted  the  legal  or  proper 
phrases;  and,  therefore,  many  times,  the  law  dispenses  with 
the  want  of  words  in  devises,  which  are  absolutely  requisite 
in  all  other  instruments.  Thus  a  fee  may  be  conveyed  with- 
out words  of  ujheritance;  and  an  estate-tail  without  words 
of  procreation.  Py  a  will  also  an  estate  may  pass  by  mere 
implication,  without  any  express  words  to  direct  its  course; 
as  where  a  man  devises  lands  to  his  heir  at  law,  after  the 
death  of  his  wife:  here,  though  no  estate  is  given  to  the  wife 
in  express  terms,  yet  she  shall  have  an  estate  for  life  by  im- 
plication; for  the  intent  of  the  testator  is  clearly  to  postpone 
the  heir  till  after  her  death  (f/).  And,  ip  general,  where  any 
implications  are  allowed,  they  must  be  such  as  are  necessary, 
(or  at  least  highly  probable;)  and  not  merely  possible  impli- 
cations. And  hence,  where  the  title  depends  on  the  words 
of  a  will,  any  dispute  relative  to  it,  is  as  properly  determinable 
in  equity,  as  in  a  court  of  law,  tlierc  being  no  distinction  be- 
tween the  rules  of  law  and  e(|uity  herein;  for  the  will  is  con- 
strued in  each  court  with  equal  favour  and  benignity,  aud 
expounded  rather  on  its  own  particular  circumstances,  than  by 
any  general  rules  of  positive  law  (i). 

But  if  a  testator  uses  technical  phrases,  he  must  be  Kupposed 
ift  understand  tliem,  unless  by  other  parts  of  the  will  the  co»- 
.'trary  manifestly  appears  {y).  And  it  is  an  universal  rule,  that 
A^ords  having  an  obiwous  constniction,  are  not  to  be  rejected 
on  a  suspicion  that  the  testator  did  not  know  their  mean* 
inc  (r).  But  if  words  admit  of  a  two-fold  c<»nstruction,  the 
rule  is  to  adopt  such  as  make  good  the  iustrument. 

7.  Of  intestacy. 

Intestacy  may  liappen  in  a  variety  of  methods.  In  all  cases 
where  a  will  is  revoked,  and  no  other  made,  a  person  is  said 
to  die  intestate,  at  least  as  far  as  concerns  the  devises  thus  re- 
voked. In  all  cases  also  of  void  devises,  an  intestacy  shall 
take  place  as  to  those,  unless  there  b  a  particuUr  devise  con- 

({)  %  Atk.  599.     I  V«.  497.  (1.)  I  Veat  376.  Or)  »  BI. 

^  c  »3,  (jr)  3  Bfo.  C.  C.  60.    XJ4.  (»;  5  Vw.  Jun^ 
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tained  in  the  will  of  the  residue  of  th6  testator's  estate  to 
some  person ;  in  which  case  the  legacies  sink  into  and  become 
pari  of  such  residue,  and  go  to  the  residuary  legatee.  And  if 
the  will  is  informal  in  its  execution,  with  respect  to  the  dis- 
position of  land,  as  if  it  has  but  two  witnesses  to  it,  or  if  it 
is  not  signed  by  the  witnesses  in  the  preseuce  of  the  testatof, 
the  law  will  determine  the  maker  of  it  to  die  intestate,  such 
will  being  in  fact  no  will  at  all  So  if  a  man  by  his  will  dis- 
poses both  of  real  and  personal  property,  and  such  will  is 
attested  by  only  two  witnesses,  it  will  be  good  as  to  the  dis- 
posal of  his  personal  estate,  as  he  shall  have  thereby  directed ; 
but  for  want  of  the  solemnities  prescribed  by  the  statute  of 
frauds,  he  will  die  intestate  as  to  his  real  estate,  which  will 
descend  to  his  heir.  In  like  manner,  if  a  person,  by  a  will 
duly  executed,  and  properly  and  legally  witnesst^d,  disposeiS 
only  of  part  of  his  landed  estate  or  personal  properly,  making 
no  mention  of  the  rest,  and  not  devising  the  residue  of 
his  estate  to  any  one,  he  is  said  to  die  intestate  as  to  such 
part  of  his  landed  and  personal  property  as  is  not  mentioned 
in  the  will;  and  the  same  shall  descend  or  be  distributed  as 
in  the  case  of  a  perfect  intestacy,  or  dying  without  any  will 
at  all  (cr). 

As  to  the  manner  in  which  the  law  disposes  of  the  estatfe, 
as  well  real  as  personal,  of  a  person  dying  intestate,  the  follow- 
ing rules  are  to  be  attended  to:  .. 

On  the  death  of  any  person  possessed  of  th^  whole  pro- 
perty (or  as  the  law  calls  it,  seized  in  fee)  of  land  which  he 
had  himself  purchased,  without  making  any  disposal  tlrereof 
by  will,  it  is  the  general  rule,  that  the  eldest  son,  if  a'ivs,  shall 
inherit.  If  such  eldest  son  is  dead,  his  eldest  son,  or  other 
issue,  succeed  to  the  land.  If  the  eldest  son  is  dead  without 
leaving  any  issue,  then  the  land  descends  to  the  second,  third, 
and  all  other  sons  of  the  intestate  respectively,  in  order  of 
birth,  or  to  their  issue,  in  like  order.  If  a  man  has  no  sons, 
nor  any  issue  of  them,  living  at  his  death,  his  daughter  is  to 
inherit;  or  if  he  has  more  than  one,  they  take  the  land  alto- 
gether, how  many  soever  there  may  be ;  it  being  the  rule  of 
law  that  where  there  are  two  or  more  males  in  equal  degree, 
the  eldest  only  shall  inherit  the  land ;  but  the  females  inherit 
altogether ;  and  in  this  case  the  daughters  are  called  co- 
partners, as  being  joint  partners  in  the  land.  If  the  daughters 
are  dead,  leaving  issuej  such  issue  shall  inherit  the  laud^  the 

[a)  Williams's  Law  of  'Wfills,  p.  43. 
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'eldest  son  of  each  taking  his  mother's  share;  or  if  no  son, 
their  daughters  equally.  As  for  example,  if  a  man  has  three 
daughters,  all  of  whom  die  in  his  life-lime,  tlie  first  leaving 
two  sons,  the  second  leaving  two  daughteis,  and  the  third  a 
daughter  and  a  son,  the  son  being  the  youngest,  his  land  shall 
be  divided  thus :  one  third  part  to  the  eldest  son  of  the  first 
daughter,  one  other  third  part  between  the  two  daughtci"s  of 
the  second  daughter,  as  co-partners,  and  the  remaining  one 
third  to  the  son  of  the  third  daughter,  it  being  another  rule  of 
law  relative  to  de«cejits,  that  males  are  always  to  be  preferred 
to  females  (6). 

If  a  man  dies  without  issue,  the  lands  descend  to  his  eldest 
brother  of  the  whole  blood,  or  his  issue,  in  the  order  above 
prescribed  with  respect  to  the  issne  of  the  owner  of  the 
land;  or  in  case  of  the  death  of  his- eldest  brother  witliout 
issue,  then  to  his  second,  thiid,  or  other  whole  brothers,  re- 
spectively, in  order  of  birth,  or  to  their  i>sue.  I  f  he  has  no 
brothers,  then  to  his  sisters  of  the  whole  blood  altogether,  or 
to  their  issue,  subject  to  the  same  rules  as  above -mentiuued 
vith  respect  to  his  daughters.  If  lie  has  neither  son  nor 
daughter,  brother  nor  sister,  the  land  then  goes  to  his  eldest 
uncle ;  being  the  brother  of  his  father,  or  his  iesue ;  and  for 
"^ant  of  such,  to  his  other  nncK's  by  the  father's  side,  or  to 
their  issue.  In  defect  of  all  these,  to  his  aunts  on  the  father's 
side,  equally  among  them  all,  in  like  manner  as  to  his  daugh- 
ters or  sisters  (f). 

But  though  land  can  ascend  collaterally,  as  to  uncles  and 
aunts,  yet  it  can  never  lineally  ascend;  that  is,  it  can  never  go 
to  the  father  or  mother,  gaandfalher  or  grandmother  of  the 
person  dying,  but  shall  rather  escheat  and  become  the  pro- 
perty of  the  king,  or  the  lord  of  the  fee,  for  default  of  heiw. 
But  it  is  to  be  remarked,  that  in  case  the  person  dying  was  not 
the  purchaser  of  the  land,  but  that  the  estate  in  fact  de- 
scended to  him  from  his  father  or  mother,  or  auy  other  an- 
cestor, tlial  the  blood  of  that  line  of  ancestors  from  whuni 
it  did  not  descend,  shall  never  inherit  {(I).  Thus,  if  the 
land  descended  from  the  father,  the  mother's  relations,  as 
such,  can  never  inherit  it;  and  in  like  manner,  the  father's 
relations  can  never  iiUierit  land  descended  from  the  mo- 
ther (<). 

In  ike  descent  of  lands,  relations  of  the  half  blood  only  can 
never  inherit,  but  are  entirely  deprived  of  any  title  w  halsocver 

(I)  Hale't  Ilitt.  of  iHe  Com.  Law.  115.     a  Bl.  Con.  sxj.  {*)  t  Bl. 

Conu  la*.  (d)  Lit.  s  j.        {0  a  Bl.  Coou  ii«. 
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to  the  land  by  descent.  THus,  if  a  man  has  two,  sons  by  differea^ 
wives,  and  dies,  and  his  first  son  takes  the  kind  as  heir  toJbim* 
and  dies  without  issue,  the  son  by  the  other  mother,  being 
only  his  half  brother,  shall  never  inherit  the  land  as  heir  to 
his  brother.  But  if  a  man  possessed  of  fee-simple  lands 
dies,  leaving  a  brother  and  two  sons  by  different  M'ives,  oa 
his  death  the  land  shall  descend  to  the  elder  son,  as  before- 
mentioned  \  and  in  case  of  the  death  of  such  elder  son  with- 
out issue,  shall  come  to  his  uncle ;  and  then,  if  his  uncle 
should  happen  to  die  without  issue,  the  land  shall  from  him 
descend  to  his  nephew,  the  half  brother  of  the  son  from  whom 
it  came  to  the  uncle;  to  whom  the  nephew  was  heir  of  the 
whole  blood,  notwithstanding  he  could  not  inherit  the  land^ 
as  heir  to  his  elder  brother  (f). 

As  to  the  disposal  of  an  intestate's  personal  estate,  it  is  pro- 
vided by  the  statute  of  distributions  22  and  23  Car.  2.  c.  10. 
explained  by  the  29th.  of  the  same  king,  c.  30,  that  the  sur- 
plusage of  tlie  effects  of  intestates,  after  paying  their  debts 
and  funeral  expences,  shall,  after  the  expiration  of  one  whole 
year  from  the  death  of  the  intestate,  be  distributed  in  the 
following  manner,  viz. 

If  the  deceased  leave  a  wife  and  children,  one  third  of  his 
estate  is  to  be  given  to  the  widow,  and  the  residue  to  the  chil- 
dren in  equal  proportions,  or  if  any  of  them  be  dead,  to  their 
representatives,  that  is  their  descendants.  But  by  the  afore- 
said statute,  no  representatives  are  admitted  amongst  callateral 
relations,  beyond  nephews  and  neices,  of  the  deceased;  after 
w  hich  it  is  to  be  recollected,  that  tlie  distribation  will  be  per 
.capita,  and  not  per  sterpes.  If  theie  be  no  children,  nor 
lineal  descendants  of  children,  one  moity  or  half  shall  go  to 
the  widow,  and  the  residue  to  the  nearest  of  km  to  the  de- 
ceased, and  their  repi'esentatives.  If  there  be  no  wife,  then 
the  whole  ehall  be  distributed  amongst  the  childreu  and  tlieir 
representatives^ 

But  here  it  is  to  be  observed,  that  by  the  statute  22  and 
23  Car.  2.  c.  10.  if  any  cliild,  other  than  the  heir  at  law, 
who  shall  have  been  poitioned,  or  otherwise  provided  for  by 
the  father  during  his  Ufe-tiiae,  to  the  amount  equal  to  the 
distributive  sliaie  of  the  other  children,  he  shall  be  excepted 
from  this  distriijution ;  and  that  if  he  shall  have  been  iu.pijrt 
provided  for,  he  shall  have  oaly  so  much  of  the  distributive 
hhixiCf  kg  shall  make  his  portion  equal  to  the  j^esU     But  the 

(f)  Hale's  Hisu  C.  L.  238.    2  BU  Com.  237. 
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Jicir  at  law  being  excepted  out  of  the  statute,  y>n\\  have  an 
equal  distributive  part  of  the  personal  property  of  the  de- 
ceased ;  notwithstanding  any  land  he  may  take  by  descent  or 
otherwise. 

If  there  is  neither  wife  nor  children  living  nor  represeiita- 
tives  of  children  deceased,  the  whole  iu  to  be  given  to  the 
lather  of  the  deceased.  If  lie  has  no  father  living,  the  whole 
shull  «;o  to  the  mother,  and  brothers  and  sisters  of  the  de- 
cca>«l,  in  equal  proportions,  and  the  representatives  of  the 
brotiiers  and  sisteis  deceased,  if  there  are  neither  of  these, 
the  whole  will  jro  to  the  mother. 

if  h' others  and  •'i  :lren  of  such,  but 

m  un-'L  w:     c    viil  j-^'i'    i«J    such   broiht'r*   ..nd 

sisltri),  or  tbtir  t'liidiMi.     iiui  if  there  are  neither  «•)   ti!-  le" 

fore -mentioned  kindreds-of  tlie  deceased  \\\\ '    •   ''      -hole 

ii^iall  go  to  the  gi-andfuther  or  giauduif^th 

A  iter  tb»    '       I      l(  >  :uid   a;  .\  s 

and  no  Hi.  b  <       i       ■    rji.sici,  a:  i  • 

Ir.  f  dilute  (<i  uh  liie  ubove-ii.t-iuiuned,  ^  t-n  the  wituU-  aiiall 
go  to  tlie  Uf.y\  v.eare  t  of  kin  to  the  deceased  uho  shall  be 
U.msr.  In  whic!-  distiikuiion,  it  is  to  be  remembered,  no 
distinction  ].<  made  between  the  whole  and  the  half  blood  of 
tlie  deteastd. 

For  fuither  inf<»rn.ati<)n  on  this  subject,  we  beg  to  refer  the 
reader  tu  th  t  ve. »  u&ciul  and  interesting  publication,  Williams's 
Law  ol  U  .Us  and  'J  esianunts;  to  which  Ave  have  been  much 
indebted  in  tlie  compilation  of  thosf  branches  of  our  subjects 
which  comprize  the  law  of  Wilis  find  legacies. 

8.  Of  codicils.  . 

A  codicil  IS  a  supplement  to  a  will,  or  aii  addition  made  by 
the  testator,  annexed  to  and  to  be  taken  as  part  of  a  testa- 
ment; being  for  its  explanation  <>r  alteration,  or  to  make  some 
addition  to,  or  subtraction  from,  the  former  dispositions  of  the 
testator,  or  to  maxe  .some  aueralion  in  the  quantity  of  the 
legacies,  or  the  rt^Iatioiis  made  in  the  will. 

The  law  jFelating  to  codicils  agrees  in  general  with  that 
^hich  relates  to  wills  and  te.staments  ;  like  those  it  may  bn 
either  N\ritten  or  verbal,  under  the  same  restrit  lions  as  rej^ard 
vills  (g);  and  where  it  is  used  for  the  purp<ise  of  devising 
real  estales,  it  requires  the  same  ceremonies  to  attend  its  exe- 
cution as  an  original  devise ;  the  same  latitude  also  is  ad- 
^ited  ii)  \\s  form  and  publication,  when  its  object  is  the  dis« 

fi)  i  Bi.  Com.  c.  34. 
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jjosltlon  of  personal  property  only.     In  some  respects,  how«i, 
ever,  they  differ;  for  though  a  man  can  regularly  make .  but^ 
one  will  or  testament,  he  may  make  as  many  codicils  as  he 
pleases,  and  unless  they  are  contradictory  to  one  another,  they 
will  all  stand  {h)» 


CHAP.  XI. 

Of  Legacies, 

A  Legacy  is  a  bequest,  or  gift  of  goods  and  chattels  by 
will  or  testament;  the  person  to  whom  it  is  given  is  styled  th« 
legatee:  and  if  the  gift  is  of  the  residue  of  an  estate  after 
payment  of  debts  and  legacies,  he  is  then  styled  the  residuary 
legatee. 

This  bequest  transfers  an  inchoate  property  to  the  legatee  ; 
but  the  legacy  is  not  perfect  without  the  assent  of  the  exe- 
cutor; for  if  one  has  a  general  or  pecuniary  legacy  of  100/. 
or  a  specitic  legacy  of  a  piece  of  plate,  he  cannot  in  either 
case  take  it  without  the  consent  of  the  executor.  For  in 
him  all  the  chattels  are  vested ;  and  it  is  his  business  first  of  aU 
to  see,  whether  there  is  a  siJficient  sum  left  to  pay  the  debts 
of  the  testator  (i).  But  if  there  is  a  fund  to  pay  the  debts, 
and  the  executor  then  refuses  his  assent  to  the  legacy,  he  may 
be  compelled  to  give  it,  either  by  the  spiritual  court,  or  by  a 
court  of  equity  (/c). 

In  case  of  a  deficiency  of  assets,  all  the  general  legacies 
must  abate  proportionably,  in  order  to  pay  the  debts;  but  a 
specific  legacy  (of  a  piece  of  plate,  a  horse,  or  the  fike,)  is  not 
to  abate  at  all,  or  allow  jmy  thing  by  way  of  abatement,  un- 
less there  be  not  sufficient  without  it  (/).  Upon  the  same  prin- 
ciple,  if  the  legatees  have  been  paid  their  legacies,  they  are 
afterwards  bound  to  refund  a  rateable  part  in  case  debts  come 
in,  more  than -sufficient  to  exhaust  the  residue  after  the  legacies 
are  paid  (v«)' 

If  the  legatee  dies  before  the  testator,  the  legacy  is  a  lost 
or  lapsed  legacy>  and  shall  sink  into  the  residue.  And  if  a 
contingent  legacy  be  left  to  any  one,  as  zchen  he  attains,  or  if. 
be  attains  the, age  of  twenty-one,  and  he  dies  before  that  tim^^ 

'    (i)  Swlnb.  15.  (i)  Co.  Lit.  in.    Bract,  lib.  a.  c.  a6.  (*)  March. 

Rep.  19,  (/)  a  Vcrn.  iii.  («)  IUiJ.,,205. 
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it  is  a  lapsed  legacy  («)•     But  a  legacy  to  one  to  he  paid  when 
be  attains  the  age  of  twtnty-onc  >ears,  is  a  vested  legacy;  an 
intere*"!  which  i ominences  iv  prefd/tti,  although  it  be  svhttt- 
4^um  in  juturu  ;  and   il  the  legatee  dies  before  th;it  age,  his 
representatives  shall  receive  it  out  of  the  testator's  personal 
estate^  at  the  time  that  it  would  have  become  payable  in  case 
the  legatee  had  lived.     'Iliis  distinction  is  borrowed  from  the 
civil  law,  and  its  adoption  in  our  courts  is  not  so  much  owint; 
to  its  intrinsic  equity,  a*  to  its  having  been  belore  adopted  by 
the  ecclesiastical  courts.     I'or  since  the  chancery  has  a  con- 
cunent  jurisdiction  with  them^  in  re}:ard  to  tluj   recovery  of 
legacies,  it  was  reasonable  there  should  be  a  conformity  in 
these  determinations,  and  that  the  subject  should  have  the  same 
oreasure  of  justice   in •  whatever  court  be  sued  (o).      lint  if 
sucb  contingent  legocie*  be  charged   upon   a  real  estate,  in 
liotb  ca^es  tiiey  shall  lapse  for  the  benctit  of  the  heir ;    for 
V  ith  regard  to  devises  atlecting  lands,  the  ecclesiastical  court  has 
)io  «oncnrri3nt  jurisdiction  {p).     And  in  case  of  a  vested  le- 
gacy due  immediately^  ;and  charged  on  land,   or  moiiey  n»  the 
funds,  which  yield  an  immediate  prolit,  mterest  ^^hall  be  pay- 
able thereon  bom  the  twlytar's  d»aih ;  but  if  charged  only  on 
the  peisoual  estate,  which  cannot  be  immediately  got  in,  it 
fchall  carrr  inteiest  oiily  frOm  the  end  of  the  vear  after  the 
death  of  the  lehtutor  (y). 

Besides  these  iVjrmal  *  legacies  contained  in  a  man's  will 
and  testament^  tbsreLis  also  permitted  another  death-bed  dis- 
position of  property,  whicii  is  calkd  a  donation,  cnvm  vioi- 
iis,  a  gilt  in  |n,spect  of  death.  'J  his  gift,  if  the  donor 
dies,  needs  not vtlie  assent  of  the  executors ;  yet  it  shall  not 
prevail  again.it  the  cicdilors;  and  is  accompanied  with  this 
implud  trust,  that  if  the-  donor  hves,  the  property  tluieof 
shall  re\ert  to  himself,  being  only  given  in  contemplation  of 
death,  wo; /MCtt«six'(r). 

As  this  donation  m:;y  be  avoided  by  creditors,  so  nui\  a  by 
the  wife  and  tinldrtn  of  a  bccmaii,  if  it  break  in  on  their cub^ 
tomaiy  shares  («). 

Viv  shall  now  proceed  morie  particularly  to  enquire, 
1.  Who  may  be  legatees. 

When  ugaciesare  gi%<n  to  children,  payable  at  a  fiitnre 
period,  all  the  children  \<  ho  are  alive  at  the  time  of  the  dis* 
Uibution,  whether   born  after  or  beh)re  the  testator's  death, 

(n)  I  £q.  Abr  295.  («}  IhiJ.       [{f)  %  P.  Wmt.  601.        (f }  Ibid.  z(t. 

(r)  Jtbit.  J57.        {i)  %  Vcrn.  bil. 

are 


are  entitled  to  shares  of  the  legacy,  provided  tKey  afeiy;  esiZ' 
at  llie  time   appointed  lor  the   distribution  of  the  legatory 
fund  (J).        .;;.v.t'  '  •  1  ; 

iiiU  a  bequest  to  natural  children  will  extend  ohly  to  tbosts 
who  are  in  esse  at  the  date  and  naaking  of  the  will  {v).  Nei- 
ther will  a  bequest  to  "  children"  generally,  enable  a  natural 
child  to  take  under  a  will,  unless  piuticularly  named  by  the 
testator,  and  manifestly  and  incontrovertibly  intended  (u). 

When  a  iogacy  is,  in  all  its  consequences,  to  take  etliect  im- 
inediiUcly,  and  be  distributable  on  the  testator's  death,  the 
persons  oi»ly  who  are  described  as  legatees  at  that  time,  or 
who  aie  iu  esse  within  the  vear  after  the  testator's  deaths  will 
entitled  to  shares  in  the  bequest  (zo). 

If.  the  person  described,  and  intended  to  take  a  testamen- 
tary gift  on  the  death  of  another  person,  to  whom  it  is  given 
lor  life,  or  for  a  deternunate  period,  be  not  in  existence  at  the 
arrival  of  the  time  appointed  for  it  vesting  iu  him  beneficially, 
and  there  are  other  executory  limitations  of  the  same  pro- 
perty, it  seems,  that  although  such  persbn  should  be  bora 
after  the  period  last  mentioned,  he  will  not  be  permitted  to 
claim  the  legacy,  but  it  is  to  be  divided  among  those  capable 
of  taking,  when  by  the  tenor  of  the  will  the  testator  intended 
the  property  to  vest  in  possession ;  for  the  law  will  not  suspend 
the  rights  of  the  subsequent  legatees,  on  account  of  the  pos- 
sibility of  a  person,  named  as  a  prior  legatee,  coming  into  ex- 
istence, who  might  answer  the  description,  but  who  was  not 
Jiving,  and  therefore  incapable  of  acceptuig  the  bequest  at  the 
period  intended  by  the  testator  (x). 

Tlie  admission  of  parol  evidence  to  explain  doubts  and 
difiiculties  in  wills,  is  jealously  admitted  in  courts  of  justice. 
In  cases,  however,  of  wrong  or  imperfect  descriptions  of  le- 
gatees, and  to  ascertain  legatees  whose  names  have  beeu 
niispelled  or  mistaken,  such  evidence  has  been  admitted  (j/). 
So,  where  only  a  part  of  the  name  or  description  has  been 
omitted,  parol  evideuce  is  let  in  to  explaui  the  testator's  in- 
tention (z) .  But  if  there  be  an  entire  omission  of  the  legatee's 
name  or  description,  parol  evidence  cannot  be  admitted  to 
supply  the  defect,  and  to  ascertain  the  legatee  («). 

An  inaccurate  description  or  addition  of  a  legatee,  correctly 
named,  will  not  destroy  the  effect  of  a  legacy  given  to  him  by 
nomination;  but  the  wrong  description  or  addition  will  be 

(f)  1  Ves.  III.     1  Bro.  C.  C.  582,  (v)  i  P.  Wms.  529.        («)  5  Ves. 

Jun.  530.  (w)  I  Ibid,  405.  (x)  6  Ibid.  43.  (y)   3  Ibid.  148. 

(»J  4  Ibid,  680.         (..)  3Dro.  C.C,  Jli. 
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rejected  {b).  But  if  the  erroneous  description  is  applicable 
to  another  person,  so  as  to  render  it  doubtful  Mhethcr  the 
person  named  or  the  person  described  is  entitled,  the  bequest 
vrili  be  void  for  uncertainty ;  for  heirs  at  law  are  not  to  be 
disinherited  by  conjecture,  but  only  by  express  wordb  or  by 
implication  (c). 

2.  Of  pecuniary  legacies. 

If  a  parent,  or  a  person  in  loco  parentis,  gives  an  inmie« 
diate  advancement  or  provision  to  a  child  before  provided  for 
by  the  will  of  the  parent,  or  of  such  person,  such  advance- 
ment or  provision  will  amount  to  an  ademption  or  a  satis- 
faction erf  the  legacy  given  by  the  will  (d).  But  the  ademp- 
tion or  satisfaction  being  merely  presumptive,  parol  evidence, 
if  clear  and  indisputable,  and  not  founded  on  mere  con- 
jecture or  probability,  is  competent  lo  rebut  the  presumed 
satisfaction  (e). 

And  if  the  legacy  and  advancement*  be  not  ejiisdem  j^e- 
itfris,  the  latter  will  be  no  ademption  of  the  former;  as  if  the 
bequest  were  pecuniary,  and  the  advancement  by  grant  of  « 
beneficial  lease  (f).  *  ?-i 

3.  Of  vested  legacies.      .{:•      ;.  -..     *:    „  -  -? 

When  a  legacy  is  given  to  A»io  be paii,.otpatfabk  at,  or- 
wkrn  he  shall  attain- tfe  age  of  twenty-one,  or  •oy-othoB  de- 
terminate peiiod,  the  legacy  will  be  considered. as  Tested; in 
A.  immediately;  and, therefore iif  A.  ahouki  tdi«  before  the 
day  of  payment,  his  assignee  or  personal  repceaflHtaltve  ^wBft> 
be  entitled  to  the  legacy  (^).  lop'tlie  icjiacy  i^XMkm&ere^'Wlt 
vesting  in  presenti,  and  tlio  period  mentioned  aiiftiftiiiry 'to 
Ac  legacy 'is  -not  a-  condition >-. but-  tlie 'tiri«f^feh«OL  tlte  party 
^K)uld  be  piTt  into  complete  :posse«!-ion  ;  ^wdcss  the  time 
appears  to  have  been  iixed  by  t  lie  ip>4ait>r  mviabtfolutely  ne* 
cessary  to  have  arrived  before  any  part. of  his  bounty  can  -at-t 
lach  to  the  legatee.  But  if  it  >tppeMfii^ilbttt  tiie  testator  i»- 
tmded  the  time  as  a  condition  precafiiiat4i|K>it  9rhteb  ibe  ie- 
gtry  must  take  place,  then  if  snrli  condition  or  contingency 
4oes  not  happen,  the  gift  never,  ano^sj  And  therefore,  when 
Ihe  time  appointtxl  for  payment  is  annexed  to  the  legacy ;  as, 
if  1  bequeath  to  A.  100/.  ut,  or  of,  or  rsheUf  or  frovidcdf 
he  attains  twenty-one,  or  o«i  the  day  of  hia  marriage,  if  he 
dies  before  Itc  arrives  ut  tlut  age,  or  is  married,  it  is  a  lapsed 
legacy  (A).  h 

<♦)  Ve«.  Job.  589.  (r)  6  T.  R.  671.  (d)  Str.  235.  (,>  i  Vei! 

Jan.  to.  (/)  I  Bro.  C.C4IS.         (i)  5  Vcs.  Jun.  509.  (ik)  Prec.  ia 

CiiAfiC.  317.     I  Aik.  5C0. 
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Though  in  a  bequest  of  personalty)  the  jhsertioh  of  the 
words  "  payable"  or  "  paid,"  have  the  effect  of  immediately 
vesting  the  legacy,  and  the  omission  of  them  the  contrary 
effect ;  yet  no  such  distinction  prevails  in  legacies  originally 
payable  out  of,  or  chargeable  upon,  real  estate ;  for  the  whole 
condition  upon  which  the  legacies  were  given  are  required  to 
be  complied  with,  viz.  the  attainment  of  the  devisee  or  le- 
gatee at  the  age  of  twenty-one,  &c.  admitting  of  no  excep- 
tion. But  where  the  legacies  are  charged  both  upon  the 
real  and  personal  estate,  if  the  legatee  dies  before  the  time 
of  payment,  the  legacy  will  sink  into  the  land  in  all  cases 
where  it  would  be  held  to  sink,  if  the  fund  consisted  of  real 
estate  only:  and  it  will  be  considered  as  vested  with  regard 
to  personal  estate,  in  all  cases,  in  which  the  same  would 
be  so  adjudged  if  the  fund  consisted  of  personal  property 
only  (i). 

But  when  the  postponing  of  the  time  of  payment  of  a  le^ 
gacy  has  been  owing  to  the  circumstances  of  the  testator's 
estate,  and  not  to  the  circumstances  of  the  legatee,  the  re- 
presentatives of  the  legatee  who  died  before  the  time  of  pay-^ 
ment,  may  recover  the  legacy  {k), 

4.  Of  legacies  upon  condition. 

JLegacies  upon  condition  are  divided  into  conditions  pre- 
cedent and  conditions  subsequent.  The  former  must  happen 
or  be  performed  before  the  legacy  can  vest ;  for  the  conditions 
being  precedent,  no  interest  vests  prior  to  the  performance  of 
them ;  the  latter,  by  non-performance,  will  defeat  the  legacy 
already  vested. 

Conditions  which  are  imposisible  at  the  time  of  the  crea- 
tion, or  which  were  good  at  the  commencement,  but  became 
impracticable  by  a  subsequent  event,  as  by  the  act  of  God,  or 
of  the  testator;  or  which  are  repugnant  to  the  nature  and 
enjoyment  of  the  bequest,  or  are  contrary  to  law,  are  void, 
and  the  grantee  is  excased  from  the  condition.  But  it  must 
be  observed,  that  the  effect  of  these  conditions  in  relation  to 
legacies,  is  not  always  the  same ;  fir  if  the  condition  be  pre- 
cedent, that  is,  if  it  be  to  be  performed  before  the  legacy 
vests  in  interest,  although  the  condition  be  void,  from  the  im- 
practicability or  unlawfulness  of  the  performance,  yet  as  the 
legacy  is  only  given  upon  the  terms  of  complying  with  the  con- 
dition, the  legacy,  as  depending  upon  it,  must  also  be  void. 
Ja  all  cases,  however,  of  the  event  or  condition  becoming  im- 

Ji)  %  Vern.  416.  {k)  a  Atk.  127. 
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possiUe^  if  the  conditions  be  subsequent,  the  legacies  will  be- 
come absolute,  as  if  given  upon  an  impossible  condition  (/).  < 

Legacies  given  to  persons,  with  a  coufikion  not  to  Ss* 
pute  the  vaUdity  or  bequests  of  wills  and  testan^ents  ajre  not 
obligatory  ;  so  that  if  there  exists  prohabiiis  cattM  litifi^andi, 
an  endeavour  to  set  them  aside  will  be  no  forfeiture  (/>»)• 

Restraint  upon  marriage  being  prejudicial  to  stocietyj  in  pre- 
venting the  propagation  of  tlie  species,  personal  legacies  given 
on  condition,  not  to  marry  gfewerally,  or  not  to  marr^r  without 
the  consent  of  other  persons,  without  restvibtiou  as  to  time, 
will  be  considered  absolute,  viz.  discharged  from  such  condi- 
tions, whether  precedent  or  subsequent  (w) . 

But  altlioiigh  such  conditions  as  restrain  marnage  gene>- 
rally  are  void,  yet  conditions  which  restrain  marriages  to  par- 
ticular persons,  or  not  with  particular  peri>on9y  or  from  mar- 
rying under  twenty-one,  or  if  under  twenty-one  witllin  any 
othet  reasonable  tiine,  with 'the  consent  of  paorents, '  trustees, 
6r  guardians,  are  good  condifions;  for  in  these  instances,  the 
liberty  of  marriage  i»  iiiot  absolutely  takrti  awtiy,  but  only  tt 
qualilication  imposed,  which  may  be  expediertl  (o). 

A  condition  by  a  Imsbundf that  his  wife  jshooldbt' entitled  to 
the  bequest  he  has  left  her  only  «o  long  as  shcoontinikd  liis 
#idow;  ife^'*««)d  (;)>. 

*i''5.  Of  the  payment  and  ;ippropriuti(»ii  of  legacia"*. 
« •»*  If  the  will  appoint*  no  'tim«>  for  the  paynient  -of  legacies, 
Ihey  m«»st  in  general  be  paiil  out  of  the  testator's  assets,  within 
the  ex  Juration  of  a  year  after  his  death;  »ud  if  no  fund  be  as- 
signed for  the  pur|K)sc,  they  must  be  paid  in  tttecurreucy  of 
that  country  where  t^e  will  '^m  tcx^citf).^'it\  • 
'-'If  an  executor  {>aV'4i<t6g«cy  given  to  un  "infant,  to  the  in- 
fant himself,  or  to  juiotherpersoflfduring  his* minority,  he  will 
be  compelle<l  to  pay  it  oyer  again  (r) ;  iinliss  the  infant  le^ 
gate^,  on  attaining  his  full  age,  ratifies  sucli  payments  or  »d-> 
vancemcnts  (s).  '    -  ■  r^  .  ■     • 

Where  the  executor  orlmstee  is  not  empowered  undiT  ihn 
trust  re(>osed  in  him,  to  a]lply  more  than  the  hiterest  of  leg;icy 
for  the  maintenance  of  the  legatee,  he  wiM  not  be  allowed  any 
payments  made  for  the  benetit  or  advancement  of  such  iwfiwt 
legatee,  except  for  express  necessaries ;  and  not  even  for  these, 
if  he  applies  the  principal  or  capital,  or  even  a  part  of  it  (f ). 

(/)  Ambl.  3j6.  H  3  P.Wmi.  344.  (»)  3  Atk.  330.  («)  Wni'a. 
Uw  of  Will*,  p.  87.  (]p)  1  Vem.  308.  (f)  a  ilro.C.C.  35.  (r)  | 

r:  Wmi.  285.       (1)  4  Yet.  Jus.  362.       (0  Ibid.  35%. 
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But  if  an  e>i^(QutQif  does>  vvithout'appUcation,  what  a  court  of 
«f<|uityj  would  kave  approved,  h^  iN^iili  uot^be  forced  to  undo 
j^^  foerdiy  Uecajisje  it  was  dtHiQ  without  application  (v). 
,  Legacies .ije'iju^theji  to  tnarribdwoaiea. ought,  in  general,  to 
be  paid  ^o  U^eju  Ij^^isbands ;  but  the  executors  may  withltold  the 
payment  of  £uc:(|  ^eg^gi^s  i|v^4  tlii^hi^bond  consent  to  a  suitable 
settlement  or  provision  on  the  wife  («),  unless  the  wife,  con- 
sent in  court, , or  if  abroad,  before'proper  coinniissioners,  to 
the-  pajuMjnt  of  the. legacy  to  the  hu)»btind  {i).  But  wliere  a 
.legacy  is  given  Ip  a. married  woman' for  her  separate  use  for 
life, ^^nd  after  her  decease. acconiing  to  her  appointment  by 
will,  ,sli(e  has  not  sucli :  an-  absolute  property  in  the  legacy 
so  as  to  entitle  her  husband,  by  her  consent,  to  the  paynvent  of 

itO/). 

If  a  l€^cy  is  payable  at  twenty-one,  and  the  legatee  die« 
before  that  period,  his  representative  must  wait  for  the  legacy 
until  the  legatee,  if  living,  would  have  attained  twenty-one; 
but  if  tlie  legacy  be  limited  over  to  B.  upon  the  event  of  tlie 
legatee's  dviug  under  twenty-one,  and  he  does  die  before 
that  time,  B.  will,  immediately  on  Iiis  death,  be  entitled  to 
demand  payment  of  the  legacy  {z). 

But -if  interest  be  given  to  the  legatee  during  his  minority, 
his  representative  may  claim  the  legacy  immediately.  If  the 
legacy  bears  a  less  interest  than  the  utmost  use,  the  executor 
has  a  riglit  19  the  use  of  the  money,  paying  the  modified  in- 
terest. («).  f. ,  .,.  .j.^ 

().  Of  tlie  abatement  and  refunding  of  legacies. 

If  a  testator's  assets  be  insufficient  to  pay  both  debts  an3 
legacies,  the  pecuniary  legacies  must  aba*e  proportionably 
inter  se  (b).  But .  if  an  executor  pays  one  legacy,  as  it  is  a 
presumption  tliat  he  is  possessed  of  assets  snfficjent  to  pay  all 
the  legacies,  if  solvent  he  must  make  up  the  deficiency  out 
of  his  own  estate,  and  the  court  will  not  permit  him  to  bring 
a  bill  to  compel  the  legatee,  whom  he  voluntarily  paid,  to  re- 
fund (t-);  unless  he  has  jiaid  the  legacy  by  compulsion,  as 
where  the  legatee  has  recoveied  by  decree  (d);  or  if  debts,  of 
which  he  had  no  notice  before  the  legacies  were  paid,  are 
claimed  after  the  assets  are  distributed  (e). 

Though  specific  legacies  are  not  compellable  to  abate  on  a 
deticiency  of  assets  to  pay  general  legacies,  yet  if  3II  the  per- 

(v)  jliro.C.  C.  6c.  («)  3  P.  Wms.  202.               (x)  3  Ves.  Jun.  321. 

(>)  4  l?ro.  C.  C.   4?3.  («)  2  r.Wm?.336-              (a)  3  Ves  Jun.  13. 

^)  I  P.  Wms.  422.  '.    *  Ibid.  29*.  •  '       <jd)  z  Verni  205.  '        (ej  i 

Chiwi;.  Cas.  135.  .c-     .  .-.   . 
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sonal  estate  not  specifically  bequeathed,  be  exhausted  in  s»- 
tisfyiag  part  of  the  testati)r'«  debt5,  or  if  the  testator^  iu  par- 
celling out  the  specitic  suui  among  the  legatees,  exceed  the 
amount  of  it  by  mistake,  or  that  the  fund  out  of  which  the  le- 
gacy is  beaueathed  is  not  in  existence,  the  specitic  legacies 
Mill  be  obh^ed  to  abate  proportionably  inter  $e  (f). 

7.  Of  lapsed  legacies. 

It  is  a  general  rule,  that  if  a  legatee  dies  during  the  life- 
time of  the  testator,  the  legacy  given  him  shall  lapse,  or  fall 
into  the  general  personal  estate  of  the  testator,  nutw  ithstand- 
ing  it  be  given  to  the  legatee,  his  executors,  administrators, 
or  asjsigns ;  and  parol  evidence  to  shew  that  the  testator  was 
apprized  of  his  death  when  he  made  his  will  cannot  be  ad- 
mitted (g).  If,  howe\er,  it  appears,  tliat  the  words  "  exe- 
cutors and  administrators"  were  used  by  the  testator  with  the 
intention  of  substituting  them  in  the  place  of  the  legatee  in 
case  of  his  death,  they  will  not  lapse  (A). 

But  where  a  legacy  b  given  in  trust,  though  the  trustee  dies 
before  the  testator,  yet  tlie  legatee  will  be  entitled  to  the 
legacy  (»). 

8.  Of  the  repetition  of  legacies. 

When  legacies  repeated  iu  the  same  will  are  of  equal 
amount,  or  the  same  corpus  is  given  twice  to  the  same  pej-soti, 
and  no  additional  cause  is  assigned  for  the  second  bequest,  or 
any  implication  to  shew,  that  the  testator  meant  tliat  the  same 
thing,  primA  facie,  should  acctmutlale,  the  second  legacy  will 
not  operate  (A').  But  if  the  legacies  differ  in  amount,  or  if 
either  of  them  be  contingent,  such  legficies  will  not  be  consi'- 
dered  as  merely  repeated,  but  accumulative  (/). 

When  legacies  are  given  by  will  and  codicil  to  the  same  per- 
son, whether  of  equal,  greater,  or  less  values,  such  l^cies,  if 
nieutioned  to  be  given  for  a  particular  reason  or  pur|>osc,  or  if 
given  by  an  additional  description  of  tlie  legatee,  so  as  to  par- 
ticularize him  as  a  peculiar  object  of  favour,  will,  impliciter 
and  primA  facie,  be  considered  as  dij*tinct  gifts  and  accumula- 
tive, and  not  a  substitution  (m) 

So  if  the  provisions  in  the  will  and  codicil  are  non  ejusdem 
generis  ;  as  where  one  is  given  as  a  pecuniary  legacy,  and  the 
other  by  way  of  annuity  ;  or  when  tlie  legacy  by  Uie  codicil 
is  given  upon  a  contingency',  and  that  in  the  will  is  absolute, 
both  provisions  must  be  satined  (n). 

(/)  1P.W11w.403.  (x)IW.  8j.  r»)  5  Atfc.  C7J.  CO  I  V«». 
Jun.  465.  (k)  4  Ibid.  79.  (I)  z  Bro.  C  C.  225.  (m)  i  P.Wim. 

.♦»»•        (■)  3  Ve».  Jun.  7jj. 

The 


.  ^e 'preiiittjtptiQiS,  IjftWcveiv  ttia< legacies  given,  fey  two  ia- 
s^inqptS'  sbaijj  be  jfci^ditional  Br^i!  ;*i;Q*Wi»lative,  piay  be  re- 
ppllif4  by^  parxJiJl  :§,^den<fe_,  sl),y!rt;ijig.:a^9lUf?U'y  intentipn  jn  the 
testator  V  but  .'tbey^^ft  of  n>»ldngv  s,»^ti)<#'  proof  i§  thrown 
upon  t^be^jf^s^^toiTi,  and  n^t  .iipQO  the  IfigatfieSi..  And  if  th^ 
codicil  appfears-lp^  b^,  tner^ly: 9: -sijQ^  repetition  of  the  will,  or 
if  it  appears  that  the  latter  instrument  was  gjatte  for  the  pur- 
pose o;f  explaining  or, better  jiscertainifig  thelegiacies bequeathed 
by  the  former  .iii^ti]ttf(iei}t>4^e  presluftptiop 'jof  accumiUatioa 
vyill  be-repeUed'ilpJKijj -..:  'o  uv  .  >:::  2  i'C  .■..,•:•,  . 
^-f^y.-pf  thef|itisfec)tion.Qf  ^ebts  and;f[ort.i9n9  43y.  legacies. 
,".{,If-^I§g^y, bequeathed  .'fey  ^testator  -to  his  debtor  is  as  much 
OT  m^re.  than  the  debt,  the  legacy  will  be  considered  as  a  sa- 
tisfaction of  the  debt,,  unless  expressly  specified,  that  the  tes- 
tator intended  to  give  such  legacy  exclusive  of  the  debt;  and 
parol  evidence  will'  not  be  received  to  the  contrary  (/^).  But 
when  there  is  no  deficiency  of  assets,  if  the  legacy  be  inferior 
in  amount  to  the  debt,  the  legacy  will  not  be  considered  ,t<?;  be 
given  in  part  payment  or  satisfaction  of  the  debt  (^). ■     ^>:  - ,' 

When  the  debt  and  legacy  are  of  equal  amount,  if  diere  be 
a  difference  in  the  times  of  payment,  so  as  the  legacy  uiay  not 
be  equally  beneficial  to  the  legatee  as  the  debt,  the  legacy  will 
not  be  a  satisfaction  of  it  (r). 

.  So  if  a  debtor  bequeath  to  his  creditor  property  of  a  dif- 
ferent nature  from  that  of  w  iiich  the  debt  consisted  (s)  ;  or  if 
the  legacy  be  given  on  a  contingency  {t\  \  or  the  legatee  is 
entitled  to  a  sum  of  money  absolutely,  and  the  testator  bequeaths 
to  him  an  equal  sum  foi;  life  only  (7„>) ;  equity  will  not  deem  the 
testamentary  gift  a  satisfaction  of  the  debt. 

So  if  the  debt  be  contracted  by  the  testator  subsequent  to 
the  making  of  his  will,  a  legacy  of  equal  value  will  not  amount 
to , a- satisfaction  of  the  debt  («). 

And  if  a  running  account  subsists  between  the  testator  .and 
the  legatee,  the  legacy  will  not  be  a  satisfaction^  if  the  tes- 
tator's estate  appears  iijdftbted  on  winding  up  tiic  accoimt  {x). 

For  the  law  relating  to  legaci^&rto  i^h^i-Uaujk -uieSf  see 
page  379'      ,,  .■  ^-r'- -  '  ni  '[v^-    ■'■  n,  „-;^:^:.     :    ' 

10.  Of  interest  on  legades.  fa'-  ^r  ^>';c  -^  •:,'' 

If  executors  opait  to  pay  leg^cies^  ^t  ■  the  ^sspir^ion  of  one 
year  next  after  the  death  of  tlic  testator,- the  legatees  will  be 

(o)   3  Ves.  Jun.  462.  (j>)   5P.  Wms,  354.  (y)  i  Ves.  262.  ir)  z 

Atk.  300.  (j)  2P.  Wms.  614.  (/)■?  ibid.  5J3. -. ,         \-v)  a  Ves.  37. 

(«)  3  Vcs.  Jun.  5$i.         {3;)  Chan,  Prec.   314..-      . :   ;   ;      . 
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entitled  to  interest  from  titat  pcrio<i(y>.  And  if  tlie  te'?tatc>r*«t 
lntef)tkli>  api .  ti-i  tavomabic  to  the  conitructioa,  a  legacy  wiU 
|carry^iitere>i  Irom  lii^  deall)  (c).  So  iiiterc8t  on  s))eciiic  le- 
^gacitft  is  to  be  coinpRted  front  the  death  of  the  testator  in). 

fn  the  case  of  strai><;ers,  if  a  Icjracy  be  jj;ivi  n  absohitely,  aiui 
puyubleatlweiUy-OMe,oratanv  other  detinite  time,  llicy  will  not 
be  entitled  to  interest  before  thearririd  of  thos<^  |>eriod3(^). 

Biit  where  devises  in  eillier  of  diese  cases  are  given  to  chiJ* 

ilren,  the  court  will  direct  interest  to  be  computed  on  liieirf' 

.  4^acies  from  the  death  of  the  parent  (r ). 

^.    But  where  a  maintenance  li;is  been  given  by  the  parent,  al- 

Aough  less  than  the  annual  interest  of  the  leiiary,  children  will 

'will  not  be  entitled  to  any  further  allow  uuce  (</). 

With  regaid  to  the  rate  or  quantum  of  interest  to  be  al- 
lowed on  legacies  when  the  amount  has  not  been  ascertained 
by  the  testator,  no  more  than  four  fjir  cent,  wril   be  allowed, 
vhether  the  legacy  were  chaigcd  on  leal  or  personal  estate  (e). 
1 1 .  Of  the  construction  of  bequests. 

If  a  testator   in   the  disposition   of  his  property  omit  or 
neglect  to  provide  for  an   event  w  Inch  it  is  probable  he  would 
not  have  omitted    if  the  particular  (instance   had  occurred   to 
;him  or  been  mentioned  to  him,  a  court  of  justice  cannot  rec- 
tify the  mistake  by  implying  or  ins^ertiug  the  ntxressary  clause  (J). 
^ut  when  a  manifest  and  indubitable  implication  arises  upon 
|the  face  of  the  w  dl,  that  a  legatee  should  have  his  Icgacv  on 
an  event  not  accurately  described,  if  the  event  happen  the  de- 
fect wfill  be  supplied  {g). 

I  ,  [I'Qr  f'nrthef  iiij.ormation  on  t/tis  head,  see  Williams s  Late 
of  fVilk  ami  Testaments,  p.  104  to  108.] 
IC.  Of  mistake  and  uncertainty  in  bequests. 
Though    the  subjects  of  Jiequests,  when  not  properly  de- 
pscribed  and  ascertained,  or  when  indetinile,  are  void  for  uu- 
)certainty  (A);  yet  if  the  testator  mistake  the  name  only  of  tlie 
•thing  intended  to  be  given,  having  no  other  thing  to  which  tlie 
turnis  of  the  bequest  can  be  applied,  the  wrong  description  of 
(he  bequest  will  not  defeat  tlie  legacy  (i). 

If  a  person  intends  to  give  a  legacy  of  a  certain  value,  but 
in  enumerating  the  funds  selected  for  payment  of  it,  is  mis- 
taken  in  the  eKact  amount   of  some  of   them,  the  legatee  will 
•B^lpi^istaiuling  be  entitled  to  the  sum  actually  iutendeii  (A). 

ff 

(y)  1  Vci.  367.  (»)  Ibid.  30S.  (a)  6  Vet.  Jun.  34$. 

T^)4Aki<i.  I.        a)«A«k.43».  (*/)  3  Vc».  fun.  2^6.  (»)   1  JW». 

:.  C.  jS*.        »(/)  ^T.  R.  SIX.   ,      .  (f)  a  V«.  Jun.  449.  (A/  hhe^. 

Tousb.  43*.  (.)  3  Vc.  Jua.  306.  (*)  t  V^s^icl.  \       * 
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13.  Of  the  executor's  assent  to  legacies. 

As  the  legal  interest  of  the  whole  of  the  testator**  personal 
property  is  vested  in  the  execator  by  operation  of  law,  th* 
legatee  cannot  legally  appropriate  any  part  of  the  testator's 
assets  in  satisfaction  of  his  legacy  without  such  assent  (/). 
And  even  where  a  testator  forgives  his  debtor,  or  releases  hira 
from  the  money  owing  to  the  estate,  yet  such  release  or  for- 
giveness, before  it  can  take  effect,  will  require  tlie  executor's 
assent. 

An  executor  may  assent  before  probate ;  and  where  there 
are  two  or  more  executors,  the  assent  of  any  one  or  more  of 
them  is  sufficient  {m).  But  executors  cannot  assent  to  legacies 
subject  to  revocation,  nor  can  they  conditionally,  except  the 
condition  be  precedent  to  the  assent  («)■ 

Very  slight  expressions  by  the  executor  will,  however,  be 
sufficient  to  constitute  an  assent  (o).  And  if  the  executor 
allows  the  devisee  of  a  term  to  receive  the  rents  for  a  time 
only,  or  to  apply  the  rents  directed  by  the  will  to  be  applied 
for  the  devisiee's  maintenance  during  minority,  it  has  been  held 
an  implied  assent  {p). 

Although  the  assent  of  the  executor  is  necessary  to  com* 
plete  the  title  of  the  legatee,  yet  before  such  assent  the  legatee 
takes  an  inchoate  right  or  interest  in  the  subject  of  the  be- 
quest, which  may  be  forfeited,  and  which  will  be  transmissible 
to  his  personal  representatives  in  case  of  no  disposition  by 
will  iq). 

The  assent  of  a  married  woman  appointed  executrix,  with- 
out the  privity  and  concurrence  of  her  husband,  is  nugatory 
and  ineffectual  (j). 

14.  Of  residuary  estates. 

When  a  residuary  legatee  is  appointed  by  the  testator,  he 
will,  in  general,  be  entitled,  not  only  to  what  remains  after  the 
payment  of  debts  and  legacies,  but  also  to  whatever  may  tall 
into  the  residue  after  the  date  and  making  of  the  will  (s).  But 
if  it  appears  that  the  testator  intended  such  legatee  to  have 
only  what  remained  after  payment  of  legacies,  lie  vviii  not  as 
residuary  legatee  be  entitled  to  any  benefit  from  the  lapses  {t). 

If  no  disposition  is  made  of  the  residue,  the  executor  will 
be  entitled  to  it ;  and  if  no  executor  be  named,  it  will  be  dis- 
tributable among  the  testator's  next  of  kin,  according  to  the 
ttatute  of  distributions. 

(/)  OflF.  Ex.  221.  («)  Ibid.  228.         (n)  II1U.J836.  («)  Ibid.zafi. 

(p)  Plow.  Com.  539.  (?)  Off.  Ex.  29.  (r)  Sid.  iSS«        t(i)  4  Yes. 

|ua,  to].  ii^t)  Ambl.  577. 
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If  the  executor  has*  legiio)%'iH;  isfrrecludrd  from  the  un- 
disposed r^^iilufe,  Hnd  isxooMdered  uh  trustee  for  the  next  uf 
kiu  (i),  ievaD  lliougb  itbe^xi  of  kin  lias  been  provided  fur  by 
l«gacy  •(//).  I, 

..  But  in  order -to  de|jrVve  e«BCUtors  of  the  undisposed  residue, 
fhe  Jegacies  jiiven  to  thein  miwt  be  nf  equal  vhUk;;  for  an  in- 
ference arises  from  the  difference  in  v;due,  that  the  testaltir 
(vdy  iiUetided  to  .prefer  aonie, uf  the  executorij  io  the  others, 
and  not  to  exchide  tlieni  of  any  benefits  to  which  they  were 
legallyentitled  in  llie  charartci'  of  executors  (tr). 

Where  iliere  ore  several  ext?cutors,  if  legacies  be  given  to 
two  or  ii»oie  of  them  only,  and  no  legacies  to  the  others,  the 
legacies  so  given  will  ntithcr  exclude  the  executors  receiving 
thenj  from  participating  of  the  undisposeti  residue  iwiih  their 
eo-executors,  jior  convert  the  executors  into  trustees  for  the 
next  9f  kin  Ov). 

So  the  law  is  the  same,  ; it  nn  inference  can  be  collected 
from  the  will  that  by  the  'legacy  the  testator  did  not  mean  to 
exclude  the  executor  from  Isiliug  the  residue  (2). 

It  also  i.eems,  that  if  a  man  appoints  his  wife  executrix, 
and  merely  gives  us  a  legacy  property  of  her  own,  to  which 
aJie  would  have  been  entitled  independent  of  the  will,  she  will 
not  be  excluded  fnim  tlie  undisposed  surpluji(tf). 
.  <Ju  all  cases  fl\  here i nothing  more  than  an  otlice  is  conferred 
t^pon  cxecutooH,  (ns  where  they  are  e«pressly  called  executors 
in  trust,)  or  whert  a  h-gacy  is  given  to  one  of  two  executors 
lorthis  raHe^  in  "Seeing  lite  :\(t  ill  executed,  or  ^here  tlie  resiiiue 
IP  expressly  s^heir^tot Item,  or-»orae  one  ofitiieui,  -upon  bust, 
they  will  be  barred  of  the  residue  (/>) 

\Vhen  the  residu«;  is  originally  and  efi'cctiially  given  away 
f,  ^  xecutors,  but  ''•  '    or  soJiie  pant  of  it  i  •  > 

ni.  I  of  by  some  -  ui  event,  the. prior  »:  u 

tMll  axciude  the  executors  from  such  subsequent  residue  (r). 

If  the  residue  be  e.^  jMre  sly  given   to  the  executor  for  Ide, 
the  gift  will  exclude  hiui  finaHi  takiug  atiy  {KUt   of  it  abso' 
'  i«tely  (fi).         • 

»  <T^  g  Atk.  m6.  (k     .  .66.11.  .;(«)«  P.  Wm      cj^ 

(j)  5  Vrs.  JJ16.  (r)  '  316.  .(«).7JJro.  r.t    511 
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PART  IV. 

tIaVING^  ill  tiie  precedin*  divisions  of  our  subject,  givea 
asuuitiiaiy  accouut  of  the  law  respecting  peisoiw  and  property, 
we  shall  now  proceed  to  show,  in  this  and  the  following  ones, 
in  what  manner  they  may  be  affected  by  civil  injuries,  or  crimes 
and  misdemeanors. 


Of  Oivit  Injuries. 

CHAP.  I.  ; 

OfLiheh. 

A  /L,irB;BL  i^ , ^  jnahcioiu.  defam^tioii^  expressed  iri  printing 
or  vvriting,  or  by  signs,  pictures,  &c.  teuihug  to  injure  tHe  re- 
|>Htation  of  another,  and  .lhe^-e!)y  (exposing  §u(;h  .person  to  jiiib- 
jlic  hatred,  pontcuipt,  or  ^  i;idjcule.  '^l^e  direct  tendeiicy  '^ 
these  .libels  ,18  tU^  breach  .pf,  the  p^Wic  pepce^  by  stirring  up 
the  obj(^cts  of  thei^ ,to  rev'^u^e,  a^jdpedis^s.^o. bloodshed' (c). 

With  regj^rd  to  libels  in  general,  tlier€'*i.^J^wc^  remedies ;  one 
hy  indictment,  and  another  \>y  action.  The  former  for  tl\p 
(public  offence;  for  every  jib^J  , lias  ^  tq^dency  to  the  breach  of 
;the  peace,  by-provokiugitjipj^^xsyfi  l^elied,to  break  it;  which 
^oftence  is  the  same  (in  poipljiof  law)  vi-J)<^t}aer  the  matter  con- 
jtained  be  true  or  fais,e,  £md,ther^£ore  the  de^en^a\it,  on  an  in- 
idictipent  for  publi^hijijig  ^  <  Ijbol^^vs .  uot .  ajjawed  to  allege  the 
'trutft  of  it, by  way  of  jiistiiicalion  (j/^'.  But  in  the  remedy  by 
action  on  the  case,  which  is  to  repfiir  the  party  in  dainag^^  for 
^lie  injvn-y  done  him,  the  defendant  m^y,  aS  for  words  spoken, 
justify  the  truth  of  the  fact^  and  show  that  the  plaintiff  has 
^received  no  injury  at  all  (g)'',  for,  as  in  a  civil  action,  the  libel 
iiiiust  appear  to  be  false  aiid  scandalous,  if  speciiic  circum*- 
stanees  can  be  staled  on  the  record  and  proved  by  evidence^ 
so  as  to  support  the  general  charge  of  the  libel,  it  seeni^s  that 
the  courts  would  dete/mine  them. to  be  u  su^cient  jusliticatioli 
for  the  defendant  (/f).. 

(0  4Bl.C0m.  i;o.  .(/)5Co.  125.  [g)  HqI.  i<^i.    II  Mod, 

«•>.  (h)  I  T.  R.  74S. 

■      Pde  Thoudj. 


4^  Of  Libtl 

Thoiigh  it  lias  been  heW,  that  the  truth  of  a  libel  is  no  jas- 
trfication  in  a  criniinal  prosecution,  jkI  in  many  instances  it  is 
cttnsidpjed  as  an  extenuutiou  of  the  oflence ;  and  the  court  of 
kiog's  l)en<.h  has  laid  down  this  oeneral  rule,  viz.  thai  it  uill 
ng>t  grant  an  information  for  a  libei,  unicss  the  prosecutor,  ^^  ho 
appUes  for  it,  makes  an  affidavit,  asserting  direclly  and  posi* 
tively,  that  he  is  umocent  of  the  charge  intputed  to  him.  iiut 
t!ii«  rule  may  he  dispensed  with  if  the  person  libelled  reside* 
abroad,  or  if  the  nnputations  of  the  libel  are  general  or  inde- 
finite,  or  if  it  is  a  charge  against  the  prosecutor  for  language 
which  he  has  held  in  parliament  (J). 

This  species  of  defamation  is  usually  termed  written  scan- 
dal, and  thereby  receives  an  aggravation,  in  that  it  is  presumed 
to  have  been  entered  upon  A^  ith  coolness  and  deliberation,  and 
to  continue  longer  and  propagate  wider  than  any  other  scandal. 
The  iniportant  disrtinction  between  lihois  and  words  spokeu 
was  fiiUy  established  in  the  ra«e  of  V'illers  r.  Mousley  Ji).  As 
there  is  a  difference  between  the  niuli^niiy  ami  injurious  con- 
sequences of  slanderous  words  spoken  or  wiittt  n,  nian>  words 
which  if  spoken  would  not  be  actionable,  aie  actionable  if 
published  in  the  way  of  libel,  lu  the  case  alluded  to  it  was 
decided,  that  whatever  renders  a  man  ridiculous,  ^r  lowers  him 
in  the  esteem  and  opinion  of  the  world,  amounts  to  a  libel ; 
though  the  same  expression  if  spoken  would  not  have  been 
defamation.  Hence  the  word  swmattr,  if  spoken  of  another, 
(linless  it  be  spoken  u  relation  to  his  trade  or  business,)  is  not 
actionable^/);  but  if  it  be  published  in  the  wa>  of  libel  it  is 
actionable  (m).  Also  the  jniblication  of  a  letter,  containing 
some  verses,  in  which  the  pi  itntiff  wa**  calU  d  an  itch}  old  ioa<l, 
was  deemed  a  libel  (i/).  So  the  publication  of  a  letter,  in 
whtch  the  plaintiff  Mas  stated  to  be  one  of  the  most  inleri.al 
villains  that  ever  disgraced  human  nature,  has  been  held  to  be 
Bctionable  without  proof  of  special  damage  (o). 

Where  a  writing  invti^hs  ugainst  mankind  in  general,  or 
•gainst  a  particular  order  of  men,  this  is  no  libel;  it  must  de-r 
jbcend  to  particulars  and  icdividuals  to  make  it  a  libel  (//).  But 
ag«neral  retlectuin  on  the  go\ernuunt  is  a  libel,  tlion<^li  no 
particular  person  i«:  reflected  on;  and  the  writing  against  tht 
inown  law  is  hild  to  bu  criminal  (q). 

A  defaniator}'  writing?,  expressing  only  one  or  two  lettem  of 
a  name,  in  such  a  luaiiuer,  that,  from   \\  hat  goes  belore  and 


(i)  Doug.  171.  371.  (*1  1  WiU,  4«j.  (0  2  Her.  Bl,  531, 
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follows  after,  it  must  be  necessarily  understood  to  signify  such 
a  particular  person,  in  ihie  plain,  obvious,  and  natural  construe* 
tion  of  tlie  whole,  is  as  projjeily  a  libel  as  if  the  whole  name 
had  been  expressed  at  large ;  for  it  brings  the  utmost  contempt 
upon  the  law  to  sutler  its  justi(;e  to  be  eluded  by  such  trifling 
evasions  (r). 

A  person  may  be  punished  for  a  libel  reflecting  on  tlie  me- 
mory of  the  dead;  but  it  must  be  alleged,  and  proved  to  the 
satisfaction  of  the  jury,  that  the  author  intended  by  the  publi-, 
cation  to  bring  dishotiour  and  contempt  on  the  relations  and 
descendants  of  the  deceased  (s). 

A  fair  and  candid  comment  on  a  place  of  public  eotertain* 
ment  in  a  newspaper  is  not  a  libel  (t). 

In  like  manner,  a  comment  upon  a  literary  production,  ex- 
posing its  follies  and  errors,  and  holding  up  the  author  to  ridi» 
cule,  will  not  be  deemed  a  libel,  provided  such  comment  does 
not  exceed  the  limits  of  fair  and  candid  criticism,  by  attacking 
the  character  of  the  writer  unconnected  with  his  publication; 
and  a  comment  of  this  description  ervery  one  has  a  right  to 
publish,  although  the  writer  may  sufter  a  loss  from  it  (i). 
Such  a  loss  the  law  does  not  consider  as  an  injury ;  for  since 
the  plaintiff  has  chosen  to  embody  himself  with  hia  works, 
has  made  himself  a  public  character,  and  commits  himself,  to 
the  mercy  of  public  opinion,  he  has  no  right  to  complain  if 
that  opinion  be  unfavourable.  As  he  solicits  praise,  he  mu^t 
bear  with  ridicule  {per  Lord  Ellenborongh)..  But  if  a  per- 
son, under  pretence  of  criticising  a  literary  work,  defames  the 
private  character  of  the  author,  and,  instead  of  writing  in  the 
spirit  and  tor  the  purpose  of  fair  and  candid  discussion,  travels 
into  collateral  matter,  and  introduces  facts  not  stated  in  the 
work,  accompanied  with  injurious  comments  upon  them,  such 
person  is  a  libeller,  and  liable  to  an  action. 

It  is  not  a  libel  to  publish  a  correct  copy  of  the  reports  or 
resolutions  of  the  two  houses  of  parliament,  or  a  true  account 
of  the  proceedings  of  a  court  of  justice  (//) ;  but  a  highly? 
coloured  account  of  such  proceedings,  mixed  up  with  insnua- 
tions  of  perjury,  cannot  be  justitied  (i). 

Printing  or  writing  may  be  libellous,  though  the  scandal  it  . 
not  directly  charged,  but  obliquely  and  ironically ;  and  where 
a  writing,  pretending  to  recommend  to  one  the  characters  olF 
several  great  men  for  his  imitation,  instead  of  tallying  notice  of 

(r)  Hawk.  P.  q.  bk.  1,  c,  73,  s.  c.  (»)  4  T.  R  jz6.  (i)  1  E«p 
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w^tie  thc^  W«  «^riera<l\'  fentollb  for,  fhchfci  <*n  siirh  qualiiifes 
onJfOlhJch  thl?if  ^-itemies  e^ovge  then,  witii  rtie  want  of,  us 
b*  fMrrtiiosmg  s«bh*u  m<e  tmbe^  mi;'  U^ymin*.:,  mIio 

irf  Imown  toi)e<4  good  8oldi^i''but  a:  uiau,  Sec.  will 

aQBioinnttda  liM '</?>>' ->  ''    «  ojM  .»  *i    u.fii,..  -i  „.;|  »>,     ;,,   ;., 

Hanging  up  or  burning  an  effig}',  with  intent  to  ex[lK)^e  soma  • 
pariitilrtar  pferlwW  t<v  fidKMile  and  fcv.tntiemptv  is  an- oifente  o|'  ilie 
iOitjoki  nature  «6  it  libel^  and  has  iieen  lrequentl)i  pMmsheb  with; 
great  but  proper  severily.        •  '  "  .  •:   . 

The  cofnmiinicationf  of  a  hbel  to  any  person'  is.n  publica- 
tion in  the  eye  of  the  hixv  (r);  iirtH  therefore  the  sending  of  an 
abusive  private  Tetter  i«  as  r?>mh  a  >Tbfl  as  if  itwere  opcAly 
printed,  for  it  equally  tends  to  a  breath  of  the  peace  (a>j.;       •  u 

It  is  not  cortkjyetent  to  a  defendant  charged  with  hhtihg 
pti^lifshed  a  lib<*l,  to  prove,  that  a  paper  similar  to  that  for  tl»© 
publicafion  of  wliich  he  is  prosediited,  was  ptlblished  on  a 
former  occasion  by  other  pertiOiM^  who  have  neier  bden  prose- 
cuted for  it  (J)).' 

*'In  the  hiajtihg  of  libels,  if  one  man  dictates;  and  another 
writes  a  lft>el,  both  are  guilty  (r).  _•;   tir, 

When  any.  pfrjkon  finds  a  libel,  if  it  be  afgainiJt  aipriTdte  per- 
son, he  M  burn  it,  or  dtliwf  it  to  and 
when  ii  a  m«gi(sti-afe,  he  .<rfiould  deJi  i  .y  to 
y  magistrate  (W). 

llie  sale  of  a  Hb^l  by  a  servant  in  a  shop  in  primrjftcie- 
CX'idenee  of  pliblicntion  in  fl  pi6sccntion  aE,ainit  tlni  uuister, 
and  h  sufficient  for  conviction,  unless  contraHirted  by  contrary 
evidence,  showing  that  he  was  not  pfivy,  aijd  not  in  any  degree 
assenting  to  it  (e).   ' 

The  proprietor  of  fl  newspaperis  answerable  crimmaliy  as 
\VeIl  as  civilly  for  the  acts  of  his  servants  in  the  publication  of 
Q  libel,  although  it  can  be  showTi  that  «■!''>  nnMirnflnn  mw 
^Itout  the  privity  of  life  proprietor  (f 

It  is  imniateriai,  on  a  criminal  prostf  I'.u-n,  ^^lll)  rrspm  lo 
th<i  essence  of  the  libel,  whether  the  ninttt  r  of  it  bo   true   or 
lalse;  because  it  erjualiy  tends  to  a  breach  of  the  pe: 
the  provocation,  not  the  fali^ity,  is  tlie   tliiuj;;  to  be  ; 
Criminally,  though  doubtless  the  falsehood  of  it  may  a 
its  guilt  and  cnliauce  its  punishment.     In  a  civil  nctiuu. 
Jiave  alrertdy'  sceti,  a  libel  tnml  api)ear  to  be  false  as  welV  as 
tcmdaloas^  fbi'if-tfa^  charge  be  true  the  pbiutifi*  bas  n:ceiyt4 
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no  'prw«te  injuiy,  <and  iiai  no  ground  to  demaiicV  a  tompeusa^^ 
tioii  for  himseU,  whatever  ofience  it  may  by  agaiuat  the  publio 
peace;  and  therefor*  upcm,  a  .civil  action  the  trijith  of  t^e  ac- 
cusation may,  \i&  pleaded  in  bar  of  the  suit.  But  in. ^  crjuiinal 
prosecution,  the  tendenc-y  which  all  libels, have  to  create  ani- 
mosities, and  to  disturb  the  public  peace,  is  the  wholo  that  tha 
law  consjdei's.  And  therefore,  in  siicli  prosecutions  the  only 
points  to.  be  enquired  into  are.  lirst,  the  making  or  publishing 
of  the  book  or  writing;  and  secondly,  whetiier  fho  matter  be 
criminal;  and  if  both  these  }M)ii>ts  are  against:  tlie  defendant, 
the  offence  against  the  public  \&  complete  (j>). 

It  seems  to  be  cleiuly  agreed,  that  in  an  injJictnieut  qr  cri- 
minal prosecution  for  a  libel,  the  party  cannot  justify  that  the 
contents  thereof  aie  true,  or  that  the  person  upon  whom  it  is 
made  had  a  bad  reputation;  since  the  greater  appearance  theie 
is  of  truth  in* any  malicious  invective,  so  much  the  more  pro- 
voking it  is;  for,  as  J^ord  Coke  observes,  in  a  settled  stale  v<f 
government  tie,  party  grieved  ought  to  complain  for  every  in- 
jury done  him,  in  the  ordinary  course  of  law,  and  not  by  any 
means  to  revenge  himself  by  the  odious  coinse  of  libelling  ,of^ 
otherwise  (//).  -^ 

The  punishment  of  libellers  for  either  noqking,  repeating, 
printiug,N  or  publishing  a  libel,  is  fuie,  and  suck  corporal  pu- 
nithment  (as  imprisonment,  pillory,  8cc.)  as  the  court  hi  its 
discretion  shall  inflict,  legarding  the  quantity  of  the  offence 
and  the  quality  of  the  ofiliender  (/). 

It  having  been  frequently,  determined  by  the  court' of  king'ij 
bench,  that  the  only  questions  for  the  consideration  of  lli«  jury') 
in  criminal  prosecutions  for  libels,  were  the  fact  of  publica- 
tion, and  the  truth  of  the  inuendos,  that  is,  the  truth  of  the 
meauiog  and  sense  of  the  passages  of  the  libel,  a.s  stated  and 
averred  in  the  record,  and  that  the  court  aloii^  were  competent 
to  determine  whether  the  subject  of  pubiicatioiS  was  or  vva.s 
not  a  libel ;  the  stat.  of  3'2  Geo.  3,  c.  (30,  was  passtjd,  iiititled  . 
*'  An  Act  to  remove  Doubts  respecting  the  Fuiietions  of 
Juries  in  Cases  of  l.ibel."  By  this  act  it  is  declared,  that,  ou 
every  trial  of  an  indictment  or  information,  for  a  libel,  the  jury 
may  give  u  general  verdict  of  guilty,  or  not  guilty,  upon  the 
whole  matter  in  issue,  and  shall  not  be  required  or  d^ected  by 
the  judge  to  tind  the  defaidant  guilty,  merely  on  the  proof  of 
the  publication  of  the  paper  charged  to  be  a  libel^  aud  of  tha 

(g)  4  BI.  Com.  150.  {b]  -Bac  Abr,  tjt.  Lib^ I,  A.  5-  ,(;}   |  Hawk. 
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sense  asc nbe(1  to  it  in  the  record.  But  the  ftatute  previdei,  ^ 
that  the  judge  may  give  his  opinion  to  the  JHn  rtspeclin^  the 
matter  in  issue,  and  ilie  jury  may,  at  iheir  disci etion,  as  in 
other  cases,  tind  a  special  >erdict,  and  th«  defendant,  if  con- 
victed ,  may  move  the  court,  us  before  the  statute,  in  arrest  of 
judgment. 

The  pj'oceeding  against  the  printers,  publishers,  and  pro- 
prietort  of  newspapers,  cither  civilly  or  crimimiiy,  for  any  . 
libel  contained  in  such  paper,  ar<-  much  facilit:i(ed  by  the  stat. 
58  GlC.  3,  c.  73,  by  which  it  is  enacted,  that  no  person  --hail 
print  or  publish  any  newspaper  until  an  afhdavit  (or  affir. na- 
tion in  rase  of  a  quaker)  shall  have  been  delivered  at  the 
Stamp-Office,  setting  forth  the  real  and  true  names,  additions, 
descriptions,  anJ  places  of  abode,  of  the  printer,  publisher, 
and  proprietors,  specifying  the  amount  of  the  shares,  the  true 
description  of  the  building  wherein  such  paper  is  iutended  t« 
'    be  printed,  and  the  title  of  such  paper,  &c. 

And  to  prevent  the  dispersing  of  papers  of  an  irreligious, 
treasonable,  and  seditious  nature  among  the  lower  classes  of 
the  community,  it  is  enacted  by  the  stat.  .HJ  deo.  S,  c.  79,  that 
every  person  having  any  printing  press,  or  types  tor  printing, 
■wad  every  person  carrying  on  the  busaie^^s  of  a  letter  4^oinider, 
or  maker  or  peller  of  tvpes  for  prinluig,  or  of  printing-presses 
shall  give  noMce  thereof  to  the  ckrk  of  the  jcace,. under  a 
penalty  of  -20/.  And  every  perhon  who  sliall  sell  types  or 
printing  presses  shall  keep  an  account  of  alt  persons  to  v\hom 
they  shall  be  sold,  and  shall  produce  such  an  account  at  any 
time  to  any  justice  of  the  peace  requiring  the  same,  under  a 
like  penalty. 

And  it  is  farther  enacted,  that  the  printer  shall  print  upon 
the  front  of  every  paper  which  is  printed  on  one  side  only,  and 
upon  the  first  and  last  sheets  of  every  publicaiion  which  con- 
tains more  than  one  leaf,  his  name  and  place  of  abode,  and  in 
f  case  of  omission  shall  forfeit  tor  every  opy  published  20/. ; 
and  every  person  who  prints  for  profit  shall  keep  one  copy  of 
e^y  paper  so  printed,  on  which  shall  be  written  or  printed 
mfe  ttkme  and  place  of  at>odc  of  the  person  by  whom  such 
printer  shall  be  employed,  and  shall  produce  the  same  to  any 
justice  of  the  peace,  \\ho,  within  the  spaee  of  six  months, 
shall  require  to  see  the  same,  and  upon  neglect  ur  reiitsal  shall 
forfeit  20/. 

Any  pcrs»n  may  apprehend  those  who  are  publishing  papers- 
without  ike  name  and  abode  of  the   printer, -or   may  couvey 
dwm^  or  deliver  ibcm  to  a  constable  to  convey^  to  a  magistrate 
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V^  l»c  examined;  a»ndi  a  peade  officer,  by  a  warraol  from  .q  Jiig-,^ , 
tice  of  the  peace,  may  enter  any  iiouse  or  rooiu  to  search  f<v.    - 
any  priating  press  or  types  suspected  to  be  kept  or  used  wjth- 
x>\xi  the  notice  required  by  the  act,  and   seize  and  carry  them 
away,  together  with  all  priiited  j>apers  fouud  in  such  house  <»: 
room. 

We  shall  conclude  our  observations  on  this  head  with  tht 
emphatic   words  of  Sir   William    Blacksione      Where  blas- 
phemous, immoral,    treasonable,   schismatical,    seditious,    or 
scandalous  libels  are  punished  by  the  English  law,  the  Liberty 
of  the  Presa,  properly  understood,  is  by  no  means,  says  that 
elegant  v  riter,  infringed  or  violated.     The  liberty  of  the  presi 
is  nideed  essential  to  the  nature  of  a  free  state ;  but  this  con- 
sists in  laying  no  previous  restraints  upon  publications,  and  in 
freedom  from  censure  for   criminal  matter  when  published. 
Kvery  freeman  has  an  undoubted  right  to  lay  what  sentiment* 
he  pleases  before  the  public ;  to  forl)id  this  is  to  destroy  the, 
freedom  of  tlie  press;  but  if  he  publishes  what  is  improper, 
mischievous,  or  illegal,  he  nmst  take  the  consequences  of  hi« 
own  temerity.     To  subject  the  press  to  the  restrictive  power 
of  a  licenser,  as  was  formerly  done,  both  before  and  since  the  , 
revolution,  is  to  subject  uU  freedom  of  sentiment  to  the.  pre- 
judices of  one  man,  and  make  mm  the  arbitrary  and  infallible 
judge  of  all  controverted  pdhitsni  learnmg,  religion,  and  go- 
vernment.    But  to  pimish  (as  the   l.iw   does   at   present)  any 
dangerous  or  offensive  writings,  which,  when  published,  shall, 
on  a  fair  and  impartial  trial,  be  adjudged  of  a  pernicious  ten- 
dency, is  necessary   for  the  preservation  of  peace  and  good  » 
order,  of  government,  and  religion,  the  only  solid  foundations 
of  civil  liberty.     T.'hus  the  will  of  individufUs  is  still  left  free; 
the  abuse  only  of  that  free  will  is  the  object  of  legal  punish-  , 
ment.     Neither  is  any  restraint  hereby  laid  upon   freedom  of 
thought  or  inquiry :  liberty  of  private  sentiment  is  still  leftj 
the  disseminating  or  making,  public  of  l)ad  sentiments,  destruc- 
tive of  the.  ends  of  society,  is)  the  crime  which  «ociet\  corrects^  , 
A  man  (says  a  tine  writer  on   this   subject)  may  bij  allowed  W\ 
keep  poisons  in  his  closet,  but  not  publicly  to  venS  theaa  at; 
cordials.     And  to  this  we  may  add,  that  the  only  plausibie  ai^t . 
ment  heretofore  used  for  the  restraining  the  just  iieedoiia  of  the  ] 
press,  '•  that  it  was  necessary  to  prevent  the  daily  ab^se  of  it,**  ^ 
will  entirely  los-e  its  force,  when  it  is  shown  (by  a  seasoable ; 
exertion  of  the  laws)  that  the  press  cannot  be  abusud  io  i^ny 
bad  purpos«  without  incurring  a  suitable  punisUoient;,  whereat, 
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it  ne^'er  can  be  used  to  any  guod-one^  \\Aien  Undeir  4ke  ooq* 
stralut  ofan  iiifipeclor.  So  true  vvill  it  be  fotiml-  '  lo 

the  liceiitioiujiicsii  is  to  maiulaia  llie  libertv  ot  \. 


CHAP.  II. 

Of  Slander. 

IF  a  man  maliciously  and  falsely  utter  any  slaJidcr  or  faIsC 
tale  of  another,  which  may  cither  endanger  him  in  Ia«,  b^ 
impeaching  him  of  sonot  heinous  crime,  or  wliith  may  exclude 
him  IroQi  society,  it  is  actionable. 

Aw  action  on  the  case  lies  against  any  person  ior  falsely  and 
maliciously  speaking  of  another,  words  which  directly  charge 
him  with  any  crime,  for  the  commission  of  which  the  oftVuder 
is  punishable  by  law  (/),  as  treason  {m),  miuxler  («),  larceivs  (o), 
perjury  (^j),  keeping  a  bawdy-houfe  (^),  or   wilk  1  ny 

contagious  disorder,  the  impajtation  of  which  may  <  .u 

from  society,  as  leprosy,  plagtu*,  and  lues  venerea  ^r).  But 
charging  a  person  with  having  had  a  contagious  (llsoKhr  is  not 
•  actionable  (s). 

In  order  to  sustain  this  action,  it  is  essential^  m  n  v-ai>  mat 
the  words  should  contahi  an  express  imputatioii  of  some  crime 
liable  to  punishment,  some  capital  offence,  or  odicr  iufauious 
crime  or  misdemeanour.  An  imputation  of  the  mere  detect  n^' 
want  of  moral  virtue,  or  moial  duties,  or  obligaticms,  is  not 
sufficient  (0-  To  call  a  man  a  thief  is  not  actionable,  unless 
it  be  nilended  to  impute  felony  to  him.  Hence,  whert^  lliat 
expression  is  accompanied  with  otiier  words  whicii  tieaiiy  de^ 
note  that  the  speaker  did  not  intend  to  imp>ute  felony  to  the 
party  charged,  no  action  can  be  maintained  (i).     , 

To  speak  falsely  and  malicioubly,  and  pubUsh  of  another 
words  which  tend  to  disinherit  him  («),  or  to  deprive  him  of 
his  estate  (rt),  or  which  slander  him  in  his  ofHce  (j),  proles? 
^on  (j/),  or  trade  (?),  are  artionabh  ;  and  for  slander  of  this 
Ikind  an  action  may  be  brought  before  the  injury  has  been  sus- 
^iued. 

"  fl)  4  B!.  Com.  151.  (0  nnch.  (.r)  Hardr,  tOJ. '         (•)  r  *«K 

Abr.  f%.  pi.  4.  (•)  Aleyn,  ^r.  (0}  1  RoL  illbr.  ;9. 1.  s$, 

if)  Ibid.  44.  I.  15.  (r)  Com.  t>ig.  Act.  Def.  D.  a».  (*)  »  T.  K.  47s, 

(/)  3  Wi!-.,77.     6T.R.694.  .iM'-l,',  N.  P.C.4-  ^«:    I  Rol. 

A«r.  r-  C.  27.  (w)  I  L  ;  Salk.  6<j;         '  :t 

$m)  Cnx  Jjc   578.  •  -* 
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»i  Words  spoken  in  derogation  of  a  peer,  a  judge,  or  other 
great  office!*  of  tlie  realm,  which  are  called  scandal  urn  magna-^ 
tnm,  are  held  to  be  still  more  heiirous  (a);,  and.  thoagh  they 
be  such  as  wottld  not  be  actionable  in  the  case  of  a  common 
person,  yet,  wheu'  spoken  in  disg>ace  of  such  high  and  re- 
spectable characters,  they  amount  to  an  atrocious  injury,  which 
is  redressed  by  an  action  on  the  case,,  fonnded  on  the  statutes 
VVestm.  13  Edtc,.\,  c.34;  2  Rk.  2,  c.o;  12  Ric.%,c,\i', 
as  well  ou  behalf  of  the  crown  tO'  iuHict  the  punishment  of 
imprisonuieat  on^  ihe.islancierer,  as  on  behalf  of  the  party  to 
recover  damages  for  the  injtiFy  sustained.  But  this  actioii  is 
now  seldom  resorted  to.:..  By  tlve  two  statutes  (3  i'tfe.  I, 
2  Kic.  2,)  on  which  it  is  founded>  the  defendant  ujay  be  im- 
prisoned till  lie  produces  thei  first  author  of  the  scandal. 

Words  also  tending  to  scandalize  a  magistrate,  or  person  in 
a:  poblic  trust,  are  reputed  more  highly  iiijarioivs  thaii  M-hen 
ppoken  of  a  private  man  (b).  -     .     >        .   ; 

But  mere  scurrility,  or  opprobrious  word^,  ifuhich  neither 
in  themselves  import,  nor  are  in  fact  attended  with,  any  injuri- 
ous effects,  will  not  support  aa  action.  So  sdandat  which 
concerns  matters  merely  spiritual,  as  to  call  a  man  a  heretic, 
or  aduko'er,  are  cognizable  only  in  the  ecclesiastical  court  {c), 
imless  any  temporal  daarage  ensuesii  Words  of  heat,  anger, 
or  passion,  spoken  suddenly  or  withsut  deliberation,  as  to  call 
a,  man  a  roguo,  scoundrel,  rascal,  villain,  knave,  miscreant, 
liar,  fool,  or  tbe'like,  if  productive  of  no  ill  conseqnenccs,  are 
not  actionable  (ff).  Neither  are  words  imputing  to  a  person 
an  evil  incliuation,  wEIchis  not  ■  carried  into  effect,  action- 
able j^f).  Nor  are  words  spoken  in  a  friendly  maimer,  as  by 
way  of  advice,  admonition,  or  concern,  without  any  tincture  or 
circumstance  of  ill-will  (y);  nor  if  spoken  in  confidence, 
as  where  a  master,  upon  being  applied  to  for  the  chiiracter  of 
a  servant,  honestly  and  fairly  gives  a  true  character  of  such 
servant  (g).  For  in  these  and  similar  cases,  malice,  which  is 
the  essential  ground  in  an  action  for  slander,  is  wanting.  Nei- 
ther are  words  spoken  by  the  defendant  as  counseij  if  perti- 
nent to  the  matter  in  question,  actionable  (A)- 

To  con.stitute  legal  slander,  the  words  must  impute  a  precise 
crime,  which  would  subject  the  party  defamed  to  an  indict- 
ment for  a  felony  or  misdemeanour.     Hence,  it  is  actionable 

(a)   I  Vent.  6o.     '       -{h)  Ld.  Raynl.  r-^  {c)  Noy,  64.  (d)  3  HI. 

Com.  125.  ,    (f)  4Esp.  N.  P.  C-IEiS.  C/;  j  Bl.  Coni.  1*5. 

{g)    I  T.  R.  110.     3  D»s.  and  Pal.  594.  '\k)  Cro.  Jac.  91. 
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to  say  a  man  i.s  a  highwavman ;  but  it  is  not  so,  to  sav,  he  is 
worse  liiaii  a  higlivvuyinan  (/).  S 

It  is  not  actionable   to  say  of  a  person  he  is  forsworn,  or' 
that  he  lias  taken  a  false  oath  ;  tor  upon  many  oeca«i<>n>  a  per- 
son may  be  guilty  of  fala>e  swearing  without  being  subject  to  any 
temporal  punishment  (k). 

A  verbal  charge  of  incontinence  anH  prostitution  against  a 
modest  woman  is  iiotn5iun(ier  covinizable  in  any  temporal  court, 
except  in  the  city  court,  and  even  then  the  cause  of  action  inus^ 
arise  within  the  jurisdiction  of  the  city  of  London. 

Words  not  actionable  in  themselves  may  bt  come  so  by  reason 
of  nome  special  damage  arising  from  them,  e.  jr.  if  a  person 
shall  say  to  woman,  "  You  are  a  whore,''  w hereby  she  loses  her 
marriage  (/),  or  a  substantial  benefit  arising  from  the  hospita- 
lity of  friends  (/«).  So  if  u  person  slantler  the  title  of  ano- 
ther, whereby  he  is  prevented  from  .selhng  his  estate  (;/).  But 
in  these  cases  it  is  incumbent  on  the  party  injured,  not  only  to 
state  and  prove  the  speaking  of  the  words,  but  also  the  p;irti- 
cular  injury  which  he  has  sustained ;  because  the  words  not 
being  actionable  in  themselves,  the  special  damage  is  consi- 
dered as  the  gist  of  the  action  (o). 

It  roust  also  appear,  that  the  special  damage  was  the  legal 
and  natural  con^equeHce  of  the  words  spoken  ^  for  an  illegal 
consequence,  viz.  a  tortious  act,  will  uot  be  sufficient  ( p). 

it  is  actionable  to  republish  any  slander  invt^nted  by  another, 
unless  the  republication  be  accompanied  by  a  disclosure  of  the 
author's  name,  and  a  precise  statement  of  the  author's  words, 
so  as  to  enable  the  party  injureil  to  maintain  an  action  agaiuht 
the  author,  'lliis  disclosure  and  statement  must  be  mudc  at 
the  time  of  republishing  the  slander;  for  it  will  not  avail  the 
defendant  to  make  it  for  the  tir.st  time  in  pleading  to  an  action 
brought  by  the  party  injured  (</). 

CHAP.  III. 

Of  malicious  Indictments  and  Prosecutions, 

•  AN  action  on  the  case  lies  against  any  person  who  ma- 
liciously, and  without  probable  cause,  prosecutes  another, 
whereby  the  party  prosecuted  Mistains  an  injury,  either  in  per- 

(i)  i  WSIi.  184.  (k)  6T.  R.  «9f.  (/)  I  R»l.  Ak.  35.  I.  15. 

T4unt.  )f,  'm)  Cro.  Car.  140.  .  (•)  Stilt.  aOib 

luM't  Rep.  I.  (f)  f  T.  R.  17.     X  luii'i  Rcf.  416. 
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son,  property  or  rpputation.  But  it  is  not  actionable  to  bring 
a  civil  action,  though  there  be  no  good  ground  tor  it,  because 
it  is  a  claim  of  riglit  (/).  So  also  for  suing  a  man  in  the  ec- 
clesiastical court  for  matters  not  cognizable  there,  this  action 
lies^  (s);  and  for  prosecuting  an  indictment  falsely  it  will  lie^' 
though  the  indictment  \vas  bad,  or  not  fotujd  l)y  the  grand 
jury  it):  but  it  is  in  all  cases  incumbent  on  the  piaintitf  to 
show  that  the  defendant  prosecuted  maliciously  and  without 
any  probable  cause,  for  both  must  concur  to  support  this 
action  {v). 

The  grounds  of  the  action  for  a  malicious  prosecution  are 
the  malice  of  the  defendant,  either  express  or  implied  (a), 
want  of  probable  cause  (r),  and  an  injury  sustained  by  the 
plaintiff,  by  reason  of  the  malicious  prosecuii)n,  either  ia 
his  person  by  imprisonment,  his  reputation  by  the  scandal,  ch^ 
in  his  property  by  the  expence.  .-.xr 

By  analogy  to  the  action  for  a  malicious  prosecution,  th» 
law  in  modern  times  has  permitted  an  action  ta  be  maiii- 
tained  for  maliciously  arresting  or  holding  a  party  to   bail, 
either  where  there  is  not  any  debt  due,  or  where  the  party  ii^ 
held  to  buii  for  a  laiger  sum  than  is  really  duef //).  '^^ 

So  an  action  will  lie  for  falsely  and  maliciously  suing  out  a 
commission  of  bankruptcy  against  the  plaintiff,  which  wa* 
afterwards  superseded  (2).  *■>■ 

Where  a  justice  of  the  peace  maliciously  grants  a  warrant 
against  another,  without  any  information,  upon  a  supposed 
charge  of  felony,  the  remedy  against  the  justice  is  by  an  actiou 
of  trespass  vi  et  armis,  and  not  by  an  action  on  ibe  case  (cr). 

A  captain  in  the  navy,  was  accused  by  bis  commander  iti 
chief  of  neglect  of  duty,  disobedience  of  orders,  &c.  and 
having  been  tried  by  a  court  martial,  was  honourably  acquitted ; 
it  was  held  that  an  action  for  a  malicious  prosecution  would 
not  lie  in  such  case  (6). 

An  action  on  the  case,,  in  the  nature  of  a  conspiracy,  also 
lies  where  two  or  more  combine  for  the  purpose  of  preferring 
indictments,  charging  crimes  against  any  one  w  ithout  foundu- 
tion,  or  otherwise  conspiring  to  prejudice  a  man  wrongfully, 
either  in  his  person,  in  his  fame,  or  in  his  property :  but  «jc 
cannot  be  brought  ex.cept  against  tvvo^  and  therefore  the  mo9t:i 

(r)   I  SaJk.  14.  (1)  Cro.  Jac.  133.  (/)  i  Str.  691.  (*)  Bui. 

N.  P.  14.  (b)  5  East's  Rep.  lei.  (*)  4  Bur.  1974.  {j)  l  Saimi. 

izlv    ».Wil8.30s,  (a)  aWils.  145.        •     {a)  2  T,  R.  aaj»r    '  "    i^*J  V ^ 

Ibid.  493.  ■       ,.^  f  :.    ',        ,,  :  V     ,  I    ,'  *i  -  V.I  »-.ii» 

■■  ■■*  usual 
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usual  way  is,  to  bi»ing  ^h«  ;actioii  fcwr  a,  malicious  prosecu- 
tion (r).  .  > 

The  a/ctlqn  on  the  caxe  .for  a  malicious  proaepution  vanes 
in  its  JOHH  ^  the  cifcuuistaiKe  of  eacli  particul^ir  grievance 
iiiay  require.^  Whatever  engines  of  the  law  malice  may  em- 
ploy to  couipa»9  its  evil  (iesictus  against  innocent  and  uiioffenJ» 
ing  persouji,  wlietlver  in  th<?  shape  of  indictmoi)t  or  iufomia- 
tion,  which  diarge  a  party  wjth  crimes  injuiions  to  his  fume 
•ud  reputation,  and  )teod  to  deprive  him  of  his  liberty ;  or 
\\  hether  such  malice  is  evidenced  by  malicious  arrests,  or  bjf 
exhibiting  grouudlesss  ancusatioiw  nieaely  with  a  view  to  oc- 
/casion  expenCiC  to  the  party,  who  is  under  the  necessity  o( 
defending  himself  against  them,  this  action  on. the  case  aft'ords 
an  adequate  remedy. 


CHAP.  IV. 

Of  Jssault  tind  Bnttny. 

AN  assault  is  an  attempt,  with  forc<;  and  violence,  to  do  t 
corporal  injury  to  another,  as  by  holding  up  ones  fist  at  bim 
in  a  menacing  tnamier  ((i)^  4trikin^  at  anoimr  witli  a  o«u«<or 
stick,  though  the  party  misses  his  aim :  presenting  a  gun  at 
a  p^oumIk)  is  within'  the  distance  the  cjnn  will  cairy;  draw- 
ing a  sword  or  bayonet ;  pointing  a  pitclilbrk  at  a  person  wlw 
is  vitliin  the  reach  of  il^  throwing  a  hbttlc  or  ghisa  with 
intent  to  wound  ot-  strike,  or  by  any  other  SMnilar  »et  (^i),  ao 
companied  with  sudi  circumstances  m  -denote  at  the  time  an 
intention,  coupled  Midi  a  prewnt  ability,  of  usuing  actual 
violence  against  the  person  of  another;  and  for  which  the 
injured  party  may  recover  damages  commensurate  to  the 
injury  sustained.  ' 

A  battery,  which  always  includes  an 'osauolt,  i«  the  nn- 
lawfid  touching  another  in  a  rude  or  un«:rw  manixir,  as  h^r 
striking,  pushing,  joslbng,  catching  by  tlie  arm,  lilliping  upon 
'the  nose,  spitting  in  the  face,  or  «ven  pulling  oil  a  button, 
is  a  battery  (f)s  for  the  Ica^tt  touching  of  another's  penon 
wilfully,  and  lu  an  angry  and  insulting  manner  is  a  battery,  and 

(0  I  Bl.  Com.  ii6.  {d)  1  Hawk.  P.  C.  c.  6a.  s.  i.  (*)  -6  Mo<I. 

I7j.     1  R«l.  Abr.  14;.     I  S»tk.  79.  (/>  Wood'&  luit.  418.     I  B»c. 

Abr.  134.    Ld.  Raym.  62,  «3I. 
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the  la.\v  cannot  draw  the  line  between  different  debtees  of 
Violence,  and  tht.refure  totally  prohibits  the  fir^t  and  lowest 
stage  of  it:  evei-y  man's  person  being  sacred,  and  jio  other 
having  a  right  to  meddle  with  it,  even  in  the  slightest  man- 
ner (^).  .  Bul^  battery  "is  in  some  cases  justitiable  and  law- 
ful ;  and  there  are  tin  ee  sorts  of  defence  to  an  action  of 
assault  and  battery:  I.  By ifi/iciation,  or  denying  the  fact,  by 
pleadnig  the  general  issue  "  not  guilty,"  and  proving  the 
falsity  of  the  charge;  for  matter  of  justiticatiou  cannot  be 
given  in  (evidence  on  this  issue,  even  in  mitigation  of  da- 
mages (A).  '2.  B^  matter  of  excuse,  which  is  a  plea  admitting 
the  fact,  but  showing  that  it  was  done  accidentally,  without  any 
default  in  the ^  defendant;  but  this  defence  is  seldom  spe^ 
cialiy  pleaded,  'because  it  may  be  given  in  evidence  under  the 
general  issue.  3.  By  justification,  as  that  the  plaintiff;  or 
the  defendaut,  was  a  husband  or  servant,  and  did  it  iu 
defence  of  his  wife  or  master;  or  that  he  was  a  parent  or 
master,  and  did  it  in  giving  moderate  correction  to  his  child, 
his  <scj[>olar,  or  apprentice.  So  also  in  defence  of  a  mans 
goods  or  possessions,  he  may  justify  laying  hands  upon  ano- 
ther, to  prevent  his  taking  away  the  one,  or  depriving  hiin 
of  the  other,  bo  alsO  in  the  exercise  of  an  ofiice,  as  that 
i)i  churchwarden  or  beadle,  a  man  n>ay  lay  hands  upon  ano- 
ther, and  plead  what  is  called  a  manm  moUiter  iinpoault,  to 
turn  him  out  of  the  church,  anil  prevent  his  disturbing  dm 
congregation.  On  .account  therefore  of  these  causes  of  justi- 
iicaiion,  battery  is  defined  to  be  the  unlawful  beating  of 
auothei- ;  for  vviiich  the  remedy  is,  as  for  assault,  by  action  of 
trespass  vi  et  armis;  wherein  the  jury  will  give  adequate 
damages  (,■). 

In  order  to  maintain  this  action,  it  is  immaterial,  whether 
the  act  of  the  defendant  be  wilfid  or  not.  Hence  this  action 
lies  against  a  soldier  who  hurts  one  of  his  comrades  while 
they  are  exercising,  unless  the  defendant  can  show  such  cir- 
cumstances as  will  make  it  appear  to  the  court,  that  the 
injury  done  to  the  plaintiff  was  jnevitable,  and  that  he  was  not 
chargeable  with  any  negligence  {k). 

This  action  not  only  lies  against  him  who  commits  the 
Ujury,  but  against  him  also  at  whose  command  it  is 
done  (/). 

There  is  also  one  species  of  battery,   more  atrocious  and 

(g)  3  Bl.  Com.  lao.  (b)  Bui.  N.  P.  17.  f'J  Finch,  303.     3  BI, 

Com.  iji,  {k)  Hob.  J34.  (J)   I  Rol.  Abr.  55J, 
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penal  than  the  rest,  which  is  the  beating  of  a  clerk  in  orders 
or  clergyman.  Accordingly,  it  is  enacted  by  the  statute  called 
mrliciili  cleri,  9  K-flto.  2.  c.  3,  that  if  any  j>er8on  lay  violent 
bandf  upon  a  clerk,  the  amends  for  the  peace  broken  shall  b<» 
bt'forc  the  king;  that  is,  by  indictment  in  the  king's  courts; 
and  the  assailant  may  also  be  sued  before  the  bishop,  that  ex- 
communication or  bo<lily  penam  e  may  be  imposed,  which 
if  the  offendtr  will  rt?deem  by  motiey,  to  l)e  given  to  the 
bishop  or  tlic  party  aiigrieved,  it  may  be  s\\%di  for  before  the 
bishop;  \\here;«s  otherwise  to  sue  in  any  spiritual  court,  for 
civil  damages  for  the  battery,  falls  within  the  danger  of  a 
prtMuunire.  So  that  upon  the  whole  it  appear«,  that  a  person 
guilty  o|"  such  brutal  beliavionr  to  a  clergyman  is  subject  to 
three  kinds ,of  prosecution,  ail  of  which  may  be  pursued  for 
one  and  the  same  offence  :  an  itidiciment,  for  the  breach 
of  the  king's  peace  by  such  assault  and  batler\  ;  a  civil  action, 
for  the  special  damages  sustained  by  the  party  injured ;  and  a 
suit  in  the  ecclesiastical  court,  first,  pro  corrertioue  et  salute 
anima,  by  enjoining  penance,  and  then  again  for  such  sum  of 
»n'=>ncy  as  shall  be  agreed  on  for  taking  off  the  peuauce  en- 
joined. 

In  actions  for  assault  and  battery.  By  the  statutes  43  Eih, 
c,  f).  and  ii2  and  23  Car.  2.  c.  Cf,  s.  I:>t5.  when  the  jxiry  gives 
less  than  40s.  damages,  the  plain' iff  shall  have  no  more  costs 
than  daniages,  imless  the  judge  certify  that  the  freehold  was 
chiefly  in  question.-  lint  by  8  and  9  t^-  3,  c.  11.  if  the 
judge  certify  that  the  trespass  was  wilful  and  malicious,  the 
plaintiff  shall  have  full  costs,  though  the  damages  be  under 
40s. ;  and  also  by  4  and  5  hV.  and  M.  c.  2.^,  if  the  trespass 
be  committed  in  violation  of  tlie  game  laws. 


CHAP.  V. 

Of  False  Imprisonment. 

FALSE  imprisonment  is  an  injury  to  personal  liberty,  for 
illicit  the  law  has  not  only  decreed  a  punishment,  as  a  hein- 
ous public  crime,  but  has  also  given  a  private  reparation  to 
to  the  party ;  as  well  by  removing  the  actual  confinement  for 
the  pre>ent,  as,  after  it  is  over,  by  subjecting  the  wrong  doer  to 
aa  action  of  tre<ipass,  on  account  of  the  damage  .^luftained  by 
the  losi  of  time.     It  cotvsists  in  the  unlawful  deluuliuu  of 

the 
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the  person,  wlihout  any  legal  autliorlty.  Every  restraint  of 
a  man's  liberty,  under  the  custody  of  another,  either  in  goa]> 
house,  stocks,  ot-  in  the  street,  is  in  law  an  imprison- 
ment (m). 

To  constitute  the  injury  of  false  imprisonment  there  are 
two  points  requisite:  1.  The  detention  of  the  person:  and 
2.  The  unlawfulness  of  such  detention.  An  illegal  deten- 
tion or  arrest  may  be  with  reteience  to  the  person,  as  where  a 
writ  is  sued  out  against  an  executor  or  administrator,  without 
suggesting  a  devastavit)  for  otherwise  they  are  not  liable  to  be 
arrested  (?/) ;  or  if  any  person  be  arrested  by  civil  process  on 
a  Sunday  ('29  Car.  2.  c.  7.)-  hut  it  is  not  false  imprisonment 
to  arrest  a  witness  returning  home  from  the  courts,  or  a  peer 
of  the  realm>  or  a  certificated  bankrupt,  or  an  insolvent 
debtor  (o) ;  for  in  the  first  case  the  privilege  is  not  to  the  person 
of  the  witness,  but  to  the  court  (;?);  and  in  the  others,  the 
officer  is  justified  by  the  writ :  nor  will  this  action  lie  against 
a  judge  of  a  court  of  record,  for  any  act  done  by  him  in  the 
execution  of  his  office  (y);  but  in  general,  unless  a  person 
who  arrests  another  be  authorized  by  process  from  the  courts 
of  justice,  or  by  some  warrant  from  a  legal  officer  having 
power  to  commit  under  his  hand  and  seal,  and  expressing  the 
cause  of  such  commitment  ^  or  for  some  other  special  cause 
warranted  for  the  necessity  of  the  thing,  either  by  the  common 
law  or  by  act  of  parliament;  such  as  the  arresting  of  a 
felon  by  a  private  person  without  warrant,  the  impressing 
of  marines  for  the  public  service,  or  the  like;  this  action 
will  lie  (?■).  But  the  damages  in  which  the  injured  party 
may  be  recompensed  by  means  of  this  action,  would  be  a 
very  inadequate  satisfaction,  if  the  imprisonment  also  could 
not  be  removed ;  the  law,  therefore,  has  for  this  purpose  pro- 
vided the  writ  of  habeas  corpus,  the  most  celebrated  writ  in 
the  EngUsh  law  (s). 

CHAP.   VI. 

Of  Negligence  or  Follif. 

iKEGLIGENCE  or  folly  may  also  be  productive  of  in- 
juries, for  which  the  party  may  bring  an  action  on  the  case ; 
for  every  man  ought  to  take  care  that  he  does  not  injure  his 

(m)  2  Inst.  589.         {«)  3  Wils.  368.         (0)  Doug.  646.  (p)  6  Co.  52. 

ff )  Salk.  396.  (rj  10  Moi.zig.     Str.  6^1.     a  Inst.  589.     Foster,  154. 

(i)  3  Bl.  Com.  134. 
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jieighboiir;  and,  tlierefewre,  uJit*ever,  a  man.  receives  any  hurt, 
eiilicr  ill  lii>  pt  rM>»  or  jH«|H?rty,  lliioujih  ihe  dthailt  ol  ano- 
ther, «htllitr  by  doing  MHiit  acJ,  or  by  the  neglect  of  any 
'duty,  though  tlie  same  were  not  wdtul,  yet  if.it  be  uccasionext 
by  negligence  or  folly,  ihe  law  gives  hiui  this  action  to  re- 
cover.damages  for  tlie  injui7  so  sustained;  as  vihere  die  d«i- 
fendant,  by  luicocking  his  guu,  at  ciilentally  wounded  the 
pJaintttV,  N\hi>  was  ^landlUg  by  to  >ee  him  doit;  or  where  a 
man  retains  an  attoiniy  to  conduct  a  caiu>c,  and  he  by  son  e 
omission  loses  it,  and  iheitby  injures  his  cliuU  (/);  or  v\heie 
a  person  wlio  is  bound  to  clt-uiik>e  a  ditcht  suflcrs  it  to  become 
bo  t<;ui  that  his  neighbour's. land  is  ovcrliowed  and  injured  (</;; 
for  it  is  no  excuse  tor  the  defendant  in  this  action  to  say,  that 
the  injury  was  involuntary  ou  his  pari  (a),  or  that  by  proper 
atteiition  the  person  mIio  received  tlie  injuiy  inn;ht  have 
avoided  it  (//):  but  if  the  injury  was  occasioned  hy  the  plain- 
tifi  's  own  neglect  or  folly,  the  action  will  not  lie  (z). 


CHAP.  VII. 

Of  J  dull  ay. 

*  IN  anticnt  times  adultery  was  inqnirahle  in  tourns  and 
4ccts  (^/),  and  punished  hy  tine  and  imprisomnent;  but  at  the 
present  day  this  offence  belongs  to  the  ecclesiastical  courts, 
and  the  tcinporal  courts  do  not  take  any  cognizance  of  it  as 
a  pubiir  wrong.  Sevond  attempts,  indeed,  have  been  made 
bv  the  1( gi.slature.  to  bring  this  oftencc  \Aithin  the  pale  of 
'-iTiminal  Jurisdiction,  but  they  have,  fnr  the  most  part,  been 
x\ holly  ineflcctuar(A).  During  the  time  of  the  common 
wealth,  in  the  year  UioO,  when  as  Klackstone  justly  observes, 
the  ruling  powers  found  it  lor  their  interest  to  put  on  the 
semblance  of  a  very  extraordinary  strictness  aud  purity  of 
morals,  adultery  was  made  a  capM>*l  crime.  But  at  the 
restoration,  when  men,  from  an  abhorrence  of  the  hypocrisy 
of  the  late  times,  fell  into  a  contrary  txlieme  of  licentious- 
ness, it  was  not  thought  proper  to  renew  a  law  of  such  un- 
fashionable rigour:  adulter}'  therefore  at  the  present  day,  as  far 
a«  respects  the  temporal  courts,  is  considered  iherely  as  a  civil 

(I)  Finch,  i88.         (•)  Oo.  Dii.  aij.         (*)  %  L«».  17»-  (y)  f,^°' 

J«,  446.  {»)  %  J.ev.  196.  la)  3  Insu  2c6.  (*)  P»rt-  "**»• 

5  «j'.  p.  %i. 
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injury;  and  the  only  remedy  which  the  law  aflFofda,  is  an  ac- 
tion, whereby  the  hu>»baud  may  recover)  against  the  adulterer, 
a  compensalloii  in  dtitnages  for  the  loss  of  the  society, 
comtort,  and  assistance  ol  his  vviiCj  in  coHsequeiiCc  of  the 
adultery  (c). 

The  damages  may  be  increased  or  diminished  by  the  par- 
ticular circuiuatances  of  the  case :  the  rank  and  quality  of  the 
plaintifl",  the  condition  of  the  defendant ;  his  being  a  friend, 
relation,  or  dependant  of  the  plaintiff;  or  being  a  man  of  sub- 
stance; die  seduction  or  otherwise  of  tliC  wife,  founded  on  her 
previous  behaviour  and  character  ;  and  the  husband's  obligation 
by  settlement  or  otherwise  to  provide  iOr  the  children  of  the' 
marriage,  which  he  cannot  but  suspect  to  be  spurious;  are 
all  proper  circumstances  of  aggravation  {d). 

To  enable  the  husband  to  maintain  this  actiouy  there  must 
be  no  imputation  of  his  having  courted  his  own  dishonour, 
or  having  been  instrumental  to  his  own  disgrace;  for  it  \s 
now  settled,  that  if  the  husband  has  consented,  or  provided 
nseans  for  the  adulterous  intercourse  of  his  w  ife  with  the  de- 
fendant, the  defendant  will  be  entitled  to  a  verdict;  for  volenti 
nonjit  ivjiiria  (e).  But  if  the  husband's  conduct  does  not 
prove  actual  consent,  but  only  that  degree  of  negligence  or 
levity,  which  probably  contributed  to  the  seduction  of  his 
wife,  it  will  not  deprive  him  of  a  verdict,  however  it  may 
lessen  the  damages  (fj. 

So  if  the  wife  be  suffered  to  live  as  a  prostitute,  with  the 
privity  of  the  husband,  and  the  defendant  has  thereby  been 
drawn  in  to  commit  the  act  of  which  the  husband  complains, 
the  action  cannot  be  maintained  (g).  But  in  such  case,  if  the  hus- 
band is  not  privy,  it  goes  only  in  mitigation  of  damages  (/(). 

Evidence  may  be  given  in  mitigation  of  damages  that  the 
husband  carried  on  a  criminal  correspondence  with  other 
women,  in  an  open,  notorious  and  undisguised  manner  (?); 
or  that  he  was  not  accustomed  to  treat  his  wife  with  tender- 
ness and  affection,  or  that  they  did  not  live  together  npoii 
terms  of  harmony  or  cordiality. 

In  the  case  of  Wyndhani  v.  Lord  Wycorab,  {k),  Lord 
Kenyon  held,  that  where  a  husband  kept  a  mistress,  he  was 
not  entitled  to  maintain  this  action  against  another  for 
adultery    with    his    wife,     as     recrimination     is     a    bar    to- 

(0  Selw.  N.  P.  IT.  {d)  z  Bl.  Cum.  139.  {()  4  T.  R.  651' 

Cf)  Ibid.  (g)  Peake-  N.  P.  C.  39.  {e)  Bui,  N.  P.  27.  ^V  4 

fsp.N.P.  C.  237.  (*)  Ibid.  16. 
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a- divov(*e  in  the  spiritual  conits.  Hut  from  the  above  cited 
case  of  IJroinlcv  r. .W  ;illa(^(/;,  it  sliouUl  setni,  that  uiiless  the 
4Ury  should  think  that  the  husband  lives  so  much  with  other 
%vomeiv  as  to  nmoutit  to  a  total  abandonment  of  his  wife,  it  is 
only  a  circumstam  e  which  will  atiot  t  the  damage-s,  but  which 
will  not  be  a  bar  to  the  action. 

'-  \i  the  hu^'band  lives  separate  from  his  wife  in  consequence 
«^  a  nmtual  agreement,  he  caniiot  maintain  this  action  ;  for 
the  gist  or  foundati«»n  of  the  action  is  held  to  consist  in  the 
liusband's  loss  of  iht'  comfort  and  society  of  his  wife  {in).  But 
in  a  subsequent  case,  where  the  husband  and  wife  had  entered 
into  a  deed  of  separation  ^rith  the  approbation  of  trustees, 
and  in  which  deed  it  was  provided,  that  the  wife  might  have 
the  care  of  the  younger  children  of  the  njaniag«',  and  visit  the 
others,  more  esj>ecially  when  they  should  be  ill,  so  as  to  rc^ 
quire  the  attention  of  the  mother ;  and  the  w  ife,  at  the  time 
of  the  adulterous  intercourse,  was  living  separate  from  the 
•husband,  not  in  pursuance  of  the  terms  of  the  deed,  the  court 
of  king's  Ijench  held,  that  the  husband  was  barred  of  this  ac- 
tion ;  for  though  the  husband,  by  entering  into  a  deed  of  se- 
paration witli  his  wife  thereby  renounces  his  marital  rights, 
yet,  unless  he  has  "  given  up  all  claim  to  be  derived  from  her 
comfort,  society,  and  assistance,"  he  is  not  prevented  from 
maintaining  an  action  for  her  se«Kiction  («)• 


PART   V. 


Of  Crimes  and  J\Iisdemcajiours,  and  the  Modes  of 

Funiislimcnt. 

AcRiMF-  is  a  positive  breach,  or  disregard  of  some  exist- 
ing pnblic  law,  and  is  generally  taken  to  mean  those  oftence<i 
Mhich  amount  to  felony.  Crimes  can  have  no  existence  prior 
to  the  resolution  to  do  some  criminal  act,  and  are  punishable 
only  when  that  resolution  is  capable  of  proof  (o). 

(A  4  r^p.  N.  P.  C.  137.  (m)  5  T.  P.  3J7.  (•)  E«t'»  Rep.  t^ 

(•)  Kdc»'»  i'finiiplt»efFcnal  Law,  p.  84.    Bcttarii,  p.  17.    4BLCom.  5. 
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Misdemeanours  are  also  acts .  committed  or  omitted  m 
violation  of  a  public  law,  either  forbidding  or  commanding 
them  :  but  ihey  in  general  denote  those  offences  that  are  under 
the  degree  of  felony  (/;).  , 

Felony,  in  its  general  acceptation,  comprises  every  .<^pecies 
of  crime  which  occasioned  at  common  law  the  forfeiture  of 
land  or  goods  ((/).  ^ 

The  guilt  of  offending  against  any  law  whatsoever  necessarily 
supposing  a  wilful  disobedience,  can  never  justly  he  imputed 
to  those  \\ho  are  either  uicapable  of  understanding  it,  or  of 
conforming  themselves  to  it;  and  therefore,  neither  infants 
under  the  age  of  discretion,  id,eots,  lunatics,  nor  madmen  are, 
prhnu  Jock',  capable  of  guilt:  but  if  it  appear,  that  an  infant, 
above  the  age  of  seven  years  has  a  capacity  to  discern  between 
good  and  evil,  he  shall  be  capable  of  guilt  according  as  his 
(iiscernment  appears,  for  malitia  suppk-t  atatem ;  but  the 
presumption  shall  be  in  favour  of  his  innocence  until  he  at* 
tains  the  age  of  fourteen  years,  at  which  period  he  is,  as  to 
the  commission  of  crimes,  supposed  to  have  attained  discre- 
tion, and  his  actions  shall  be  subject  to  the  same  modes  of 
construction  as  those  of  the  rest  of  society ;  but  within  the  age 
of  seven  years,  an  infant  cannot  be  punished  for  any  capital 
offence,  whatever  circumstances  of  a  mischievous  dispositioa 
may  appear;  for,  ex  presumptione juris,  he  cannot  have  dis- 
cretion; and  against  this  presumption  no  averment  shall  be 
admitted  (/■).  So  also,  if  one  who  has  committed  a  capital 
offence,  becomes  7iun  compos  before  conviction,  he  shall  not 
be  arraigned;  and  if  after  conviction,  he  shall  not  be  executed; 
but  he  who  is  guilty  of  any  crime  through  his  voluntary 
drunkenness,  shall  be  punislied  for  it  as  much  as  if  he  had 
been  sober ;  and  he  who  incites  a  madman  to  commit  a  crime 
is  a  principal  offender,  and  as  much  punishable  as  if  he  had 
done  it  himself  (s).  A  feme  covert  shall  not  suffer  punishment 
for  committing  a  bare  theft,  or  burglary,  or  robbery,  in  com- 
pany with,  or  by  coercion  of  her  husband :  but  these  ex- 
ceptions do  not  extend  to  high  treason,  or  to  any  criminal  act 
done  by  herself  alone  (t).  Persons  also  committing  crimes  by 
casualty  or  misfortune,  by  ignorance  or  inistake  of  fact,  by 

(J>)  4Bl,Com.  5.  (f)  Ibid.  94.  I  Hawk.  P.  C.  99.  (r)  4BI.C0m, 
ai.  Puff",  bk.  8,  c.  3.  Dalt.  c.  147.  8  St.  Tr.  322.  i  Hal.  P.  C.  24.  Mirror, 
C.4,  s.  6.         Plowd.  19.     Foster,  70.   113.    349.  (s)  3   Inst.  4.  6.     481. 

jr.  205.-   8  Ibid.  285.     4  Bl.  Com.   24.  388.     Co.  Lit.  247.  (tj  4  Bl. 

Com.  28.     1  llak,  p.  C.  49.     i  Hawk.  P.  C.  4. 
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COitJ^ulsifin  or  necessity,  die  notpuni>liab!e;  but  all  these  tlr- 
Gumstanccs  of  accident,  nccessitv,  or  inlirniity,  must  be  satis- 
factorily made  out  by  ilie  party  who  relies  upon  tliem  for  bis 
excuse,  unletiS  tbcy  ari>e  out  of  the  eviv.'ence  adduced  against 
him  iv). 

Persons  jniihy  of  crimes  may  be  guilty  eitlicr  as  principals 
in  the  first  degree,  as  principals  in  the  second  dtjrree,  as  ac- 
cessaries before  the  fact,  or  as  accessaries  after  the  tact  (w). 

A  principal  in  the  first  degree  is  he  that  is  the  actor  or  abso- 
lute perpetrator  of  die  crime  (r). 

A  principal  in  the  5ec<»nd  degree  is  he  wlio  is  present,  aid- 
ing and  abetting  the  fact  to  be  done:  Mhicli  presence  nctd 
not  always  be  an  actual  immediate  standing  by,  within  si^ht 
or  hearing  of  the  fact  (j/);  for  there  may  be  also  a  construct 
live  presence,  as  where  one  commits  a  robbery  or  murder,  and 
another  keeps  watch  or  guard  at  some  convenient  distance  (2); 
and,  indeed,  wherever  a  person  contributes  to  a  felony,  and  nu 
other  person  can  be  considered  as  a  principal,  he  shall  be  sq 
fonsidered,  unless  be  be  clearly  only  an  accessary  (fl).*^ 

An  accessary  is  he  who  is  not  the  chief  actor  in  the  offence, 
nor  present  at  its  performance,  but  is  someway  concerned 
therein,  either  before  or  after  the  fact  committ^Kl  (6). 

An  accessary  befue  the  fact  is  one  who,  being  absent  at 
the  lime  of  the  crime  committed,  doth  yet  procure,  coiuiseJ, 
or  command  another  to  commit  a  crime  ;  J<fid  absence  is  al»- 
solutely  necessary  to  make  him  an  accessary  ;  for  if  such  pro- 
curer be  present,  he  it>  guilty  of  the  crime  as  principal  (c). 

An  accessary  after  the  fact  may  be,  where  a  person  know ing 
a  felony  to  have  been  committed,  receives,  relieves,  comforts, 
or  assists  the  felon.  And,  generally,  any  assistance  whatever 
eivrn  to  a  felon,  to  hinder  his  being  appreherided,  tried,  or 
suffering  pitnishmei;t,  makes  the  assisted  an  accessary :  as 
furnishing  him  with  a  horse  to  make  his  escape;  or  convey- 
ing ipstrumenti  to  him  to  break  gaol,  or  to  bribe  the  gaoler  to 
let  l>im  escape,  makes  a  man  an  accessary  to  the  felony.  So 
by  the  statutes  5  Ann.  c.  31,  and  4  Geo.  1,  c.  11,  receivers 
of  stolen  goods  are  made  accessaries  (where  the  principal  fe- 
lony admits  of  accessaries),  and  may  be  tran>iported  for  fuur« 
teeu  years  \   and  in  the  case  of  n  ceiving  iinco  stolon  from 


(ni)  I  Hawk.  P.  C.  j.  in  noti>.     •    (u)  4  K.  C«m.  c.  ».        {#)  Ib;J.  p.  34. 
(f)  I  lUle.  r.  C.  J 1 6.  (u)  Foster,   350.  (a)  4  Bl.  Com.  35. 

\}\  ^  ib.J    li.  (c)  z  fI»TirL  r.C.  44J.    fnitt,  354. 
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bkaching  grounds,  are  by  stat.  !8  6'co.  2,  c.  "S?,  decl.i.ed  fe- 
lotis  witlioiU  benefit  of  clergy*  {(I). 

In  high  treason  there  are  no  ac  essaiies,  but  all  are  prin- 
cipals; so  also  in  petty  larceny,  aid  ill  other  tri  no  under 
the  degree  of  felony  {e). 

Having  described  the  persons  who  may  be  punis'  ed  for 
being  guilty  of  crimes,  and  the  degrees  of  guilt  of  wliich  they 
may  be  capable,  we  shall  proceed  to  enuniferate  the  s^^veral 
crimes  and  misdemeanours  known  to  the  laws  of  JEna:land. 


CHAP.  I. 


Of  Offences  r/gni/ist  God  and  Ixel/'gion. 

1.  OF  Apostacy. 

Aposta<y  is  u  total  renunciation  of  Christianity,  by  embracing 
either  a  falne  rehgion,  or  no  religion  at  ail.  By  the  y  and  10 
IV.  3,  c.  32,  if  any  person  educated  in,  or  having  made  pro- 
fession of  the  christian  religion,  sliall  by  writing,  printing,  teach- 
ing, or  advised  speaking  deny  tlie  christian  religion  to  be  true,  or 
the  holy  scriptures  to  be  of  divine  authority,  he  shall  upon  the 
first  offence  be  rendered  incapable  of  holding  any  office  or 
place  of  trust ;  and  for  the  second,  be  rendered  incapable  of 
bringing  any    action,    being  guardian,  executor,    legatee,  or 

(d)  4  BI.  Com.  38.  {e)  z  Inst.  \^,^. 

♦  As  this  worj  is  often  mentioned,  and  as  little  understood^  it  m.iy  not  be 
"amiss  to  explain  the  ri^^e  and  meaning  of  it.  In  old  limes,  iew  persons  were  bred 
lo  learning,  or  could  read,  but  those  who  were  actually  in  orders,  or  educated 
for  that  purpose:  so  that  it  such  a  person  was  arraigned  betore  a  temporal  judge 
for  any  crime  (the  punishment  thereof  was  death),  he  might  pray  his  clersy  ; 
that  was  to  have  a  Latin  Bible  in  a  black  Gothic  character  delivered  to  himj 
and  if  he  could  read  in  a  place  where  the  judge  appointed,  which  was  generally 
in  the  Psalms,  the  ordinary  thereupon  certiSed  i^uod  Ugit,  and  the  criminal  was 
saved,  as  being  a  man  of  learning,  and  might  therefore  be  useful  to  the  public  j 
otherwise  he  was  sure  to  be  hanged.  This  privilege  was  granted  in  all  offences 
but  high  treason  and  sacrilege,  till  after  the  ytar  1530,  and  was  so  great,  that  if  a 
criminal  was  condemned  at  one  assize,  because  he  coulJ  not  read;  aitJ  was  re- 
prieved to  the  subsequent  sssize,  he  might  again  demand  this  benetit,  either 
'tUeu,  or  eyen  under  the  gallows;  and  is  he  could  then  read,  he  was  oi  course  to 
be  pardoned;  of  which  there  is  an  instance  in  queen  Eliiabeth's  time.  It  was 
at  first  extended  not  only  to  tiie  clergy,  but  to  any  other  person,  who  could  read  ; 
^who  must  however  declare,  that  be  vowed,  or  was  resolved  to  enter  into  orders  : 
but'as  learning  increased,  this  benefit  of  the  clergy  was  restrained  by  several  acts 
of  parliament,  and  now  is  wholly  taken  away,  tlie  b*;nefit  beii:g  allowed  in  ajl 
Clerjyaljle  felonies. 
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purchaser  of  lands,  an4  iihall  sitfTer  tluce  }ears  iinprisoi^- 
nient  without  hail,  except  he  repent  within  four  months  afl^ 
his  fii'st  comiction,  atid  renounce  hi:>  error  in  open  court. 

2.  Of  Heresy. 

A  second  ofl'ence  is  that  of  heresy,  which  consists  not  nx 
3  total  denial  of  clnistianity,  but  kouic  of  its  essential  docr 
trines,  pubHcly  and  obbtinately  avowed.  This  offence  was 
formerly  puuislial>le  by  the  writ  dc  htentixo  (■ainhuir.udo ;  but 
this  puuisnment  being  abolished  by  ihe  stat.  '29  Car.  *2,  c.  9, 
it  is  enacted  by  the  <J  and  U)  11.  .»,  c.  S'l,  that  if  any  person 
educated  in  the  christian  religion,  or  profeh^sing  the  same,  shall 
by  writing,  printing,  teaching,  or  advised  speaking,  deny  any 
one  of  the  persons  of  the  holy  Trinity  lo  be  (jod,  or  maintain 
that  there  are  more  Gods  than  one,  he  shall  suffer  the  same 
penalties  and  incapacities  as  above  described  in  tlie  case  of 
apostacy. 

3.  Of  reviling  the  Chinch. 

It  is  provided  by  the  statutes  1  Kfhi\  G,  c.  1,  and  I  Eliz.  1, 
c.  1,  that  whoever  reviles  the  sacinment  of  the  Lord's  supper 
shall  be  punished  by  tine  and  impri<jonment.  And  by  the  se- 
cond section  of  the  latter  statute,  if  any  minister  shall  speai^ 
any  thing  in  derogation  of  the  book  of  Common  Prayer,  he 
shall,  if  not  beneficed,  be  imprisoned  one  year  for  the  first 
offence,  and  for  life  for  the  second;  and  if  he  be  beneficed,  he 
shall,  for  the  first  offence,  be  imprisoned  six  months,  and  for- 
feit a  year's  value  of  his  benefice;  for  the  second  offence,  he 
shall  be  deprived,  and  suffer  one  yeai's  imprisonment;  and  for 
the  third,  shall  in  like  manner  be  deprived,  and  suffer  impri- 
sonment for  life.  And  if  ant/  person  whatsoever  shall  in  plays, 
songs,  or  other  open  words,  speak  any  thing  in  derogation,  de- 
praving, or  despising  of  the  said  book,  or  shall  forcibly  pre- 
vent the  reading  of  it,  or  cause  any  other  service  to  be  used 
in  its  stead,  he  shall  forfeit  for  the  first  offence  an  hiuuhed 
marks ;  for  the  secoud  four  hundred ;  and  for  the  thini,  all 
iiis  goods  and  chattels,  and  suffer  imprisonment  for  life. 

4.  Of  Non-conformity. 

Non-«onformisls  are  of  two  sorts:  1.  Such  as  absent  them- 
selves from  divine  worship  in  the  established  church  through 
total  ineligion,  and  attend  the  service  of  no  other  persuasion  j 
and  these  offenders  shall  forfeit  one  shilling  to  the  poor  every 
Lonl's  day  they  so  absent  themselves,  and  twenty  pounds  to 
the  king  if  they  continue  such  default  for  a  month  together; 
and  if  they  continue  any  inmate  thus  irreligiously  disposed  iu 
their  liou^esj  tliey  shall  forfeit  ten  pounds  a  month  ;   1  lUiz. 
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c.  2  \  23  FAiz.  c.  1 1  ;  3  Jac.  1,  c.  4.  The  second  species  of 
nou-confonnists  are  papists  and  protectant  dissenters ;  but  the 
penalties  to  ^\l^ich  these  offenders  were  once  liable,  are  greatly 
lessened  by  the  toleration  act  (1  fV.  and  M.  c.  18),  with  re- 
spect to  dissenters.  By. that  act,  which  is  contirriied  by  the 
slat.  10  y/w«.  c.  2,  it  is  provided,  that  the  penalties  mentioned 
in  the  statutes  1  EHz.  23  Eliz.  and  S  Jac.  1,  shall  not  extend 
to  any  dissenters,  provided,  1 .  that  they  take  the  oath  of  alle- 
giance and  supremacy  (or  make  a  similar  affirmation  being 
quakers),  and  subscribe  the  declaration  against  popery; 
2.  that  they  repair  to  some  congregation  certified  to  and  re- 
gistered in  the  court  of  the  bishop  or  archdeacon,  or  at  the 
county  sessions ;  3.  that  the  doors  of  such  meeting  house  shall 
be  unlocked,  unbarred,  and  unbolted ;  in  default  of  which 
the  persons  meeting  there  are  still  liable  to  all  the  penalties  of 
the  former  acts.  Dissenting  teachers,  in  order  to  be  ex- 
empted from  the  penalties  of  the  acts  13  and  14  Car.  2,  c.4; 
15  Car.  2,  c.  6 ;  17  Car.  2,  c.  2;  and  22  Car.  2,  c.  1,  are 
also  to  subscribe  the  articles  of  religion  mentioned  in  the  sta- 
tute 1 3  E/iz.  c.  1 2  (w  hich  only  concern  the  confession  of  the 
true  christian  faith,  and  the  doctrine  of  the  sacraments),  with 
an  express  exception  of  those  relating  to  the  government  and 
powers  of  the  church,  and  to  infant  baptism;  or  if  they  scruple 
subscribing  the  same,  shall  make  and  subscribe  the  declaration 
prescribed  by  the  statute  19  Geo.  3,  c.  44,  professing  them- 
selves t')  be  christians  and  piotestants,  and  that  they  believe 
the  scriptures  to  contain  the  revealed  word  of  God,  and  to  be 
the  rule  of  doctrine  and  practice.  And  if  any  person  shall 
wilfully,  maliciously,  or  contemptuously  disturb  any  congre- 
gation, assembled  m  any  church  or  permitted  meeting-house, 
or  shall  misuse  any  preacher  or  teacher  there,  he  shall  (by 
virtue  of  the  same  statute  1  H  .  and  M.)  be  bound  over  to  the, 
sessions  of  the  peace,  and  forfeit  twenty  pounds. 

The  severe  and  cruel  restrictions  and  penalties  imposed  by 
former  statutes  on  papists,  are  also  removed  by  the  statutes 
}8  Geo.  3,  C;  (jo,  and  SI  Geo.  3.  c.  32. 

In  order  the  better  to  secure  the  established  church  against 
the  perik  from  non-conformists  of  all  denominations,  in- 
fidels, turks,  jews,  heretics,  papists,  and  sectaries,  there  are 
however  two  bulwarks  erected,  called  the  corporation  and 
test  acts:  by  the  former  of  which  (13  Car.  2,  st.  2,  c.  1.), 
no  person  can  be  legally  elected  to  any  office  relating  to  the  gor 
yernment  of  any  city  or  corporation,  unless  within  a  twelve- 
inouth  before  he  has  received  the  sacrament  of  the  Lord's 

supper. 
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Stipper,  according  to  the  rites  of  the  church  of  England; 
and  he  is  aUo  enjoined  to  take  tiie  ouths  of  ulleciance  and  :>u- 
prcmacy  at  the  same  time  that  he  takes  the  oath  of  oiHcc;  or 
ui  default  of  either  of  these  requisites^  such  election  shall  be 
Toid.  The  other,  called  the  test  act,  iio  Car.  2,  c.  2,  ex- 
plained by  g  Geo.  2,  c.  2(),  directs  all  officers,  civil  and  mili- 
tary, to  take  the  oaths  and  make  the  declaration  against  tran- 
substantiation  at  any  of  the  kings  courts  at  Westminster,  or 
at  the  quarter  sessions,  witliin  six  calendar  months  utter  their 
adntisiiion;  and  also  within  the  same  time  to  receive  the  sa- 
crament of  the  I^ord's  supper,  according  to  the  nsu^c  of  the 
church  of  England  in  some  public  church  hninediutely  after 
divine  service  and  sermon,  and  to  deliver  into  court  a  certi- 
tjcate  thereof,  signed  by  tlie  minister  and  church-warden,  and 
also  to  prove  the  same  by  two  credible  witnesses ;  u|)ou  for- 
feiture oif  £00/.  and  disability  to  hold  tlie  same.  Hut  it  is 
usual  bpfore  the  end  of  every  session  of  parliament,  for  an  act 
to  be  passed  to  indenmify  all  pt'rsons  who  have  n(»t  com- 
plied Willi  the  requisition  of  the  corporation  and  test  acts, 
provided  they  qualify  themselves  wilhin  a  lime  specified  in 
the  act;  and  provided  also,  that  jud<;m( nt  in  any  action  or 
prosecuti(m  has  not  been  obtained  against  them  for  their  former 
omission. 

By  the  6  Geo.  1,  c.  6,  s.  S,  the  election  into  a  corporate 
office  shall  not  be  void  on  account  of  the  person  elected  having 
omitted  to  receive  the  sacrament  within  a  year  before  the 
election  to  any  office  relating  to  the  government  of  any  city 
or  corporation,  unless  he  shall  be  removed  widiin  six  months 
after  his  election,  or  unless  a  •  prosecution  be  counnenced 
within  that  time,  and  be  carried  on  without  delay ;  atid  dur- 
ing that  time  the  office  is  not  void,  but  only  voidal*le  ;  and 
the  person  elected,  until  a  removal  or  prosecution  witliin.the 
time  limited,  is  entitled  to  all  the  incidental  rights  of  his  of^ 
fice  in  as  full  an  extent  as  if  he  had  actually  recei\ed  the  sa- 
crament wilhin  a  year  previous  to  his  election  ( /'). 
i  By  the  4th  section  of  the  above-mentioned  statute,  no  mayor 
or  principal  magistrate  must  appear  at  auy  dissentmg  meetnig 
Mith  the  ensigns  of  his  office,  on  pain  of  disability  to  hold 
tlut  or  any  other  oflFice  :  the  legiMalu.'c  jtjd'^ing  it  a  matter  o|" 
propriety,  that  a  mode  of  worship,  set  up  in  opponititin  to  tlifc 
national,  whin  allowed  to  be  exercised  in  peace,  should  be  ex- 
ercised also  viitU  decency,  gratitmie,  and  humihty. 

(/)  »  hut.  1016. 
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5.  Of  Blasphemy. 

Blasphemy,  which  consists  in  denying  the  being  or  pro- 
vidence of  God,  or  by  uttering  contumelious  reproaches  of 
our  Saviour  Christ,  or  by  profane  scoffing  at  the  holy  scrip- 
tures, or  exposing  them  to  contempt  and  ridicule,  is  punish- 
able by  fine  and  imprisounieut,  or  other  corporal  punish- 
ment ig). 

6.  Of  profane  Cursing  and  Swearing. 

By  19  Geo.  2,  c  21,  every labourer,  sailor,  or  soldier  pro- 
fanely cursing  or  swearing,  shall  forfeit  one  shilling;  every 
other  person  under  the  degree  of  a  gentleman  two  shillings ; 
and  every  gentleman  or  person  of  superior  rank,  five  shillings 
to  the  poor  of  the  parish ;  and,  on  the  second  conviction, 
double  ;  and  for  every  subsequent  offence,  treble  the  sum  first 
forfeited,  with  all  charges  of  conviction :  and  in  default  of 
payment  shall  be  sent  to  the  house  of  correction  for  ten  days. 
i\ny  justice  of  the. peace  may,  within  eight  days  from  the  of- 
fence, convict  upon  his  own  hearing,  or  the  testitnony  of  one 
witness ;  and  any  constable  or  pcacc-oflicer,  upon  his  own 
hearing,  may  secure  any  offender,  and  carry  him  before  a  jus- 
tice, and  there  convict  him.  If  the  justice  omits  his  duty, 
he  forfeits  5/.  and  the  constable  40s.  And  the  act  is  to  be 
read  in  all  paiish  churches  and  public  chapels  the  Sunday  after 
every  quarter  day,  on  pain  of  ol.  to  be  levied  by  warrant  from 
any  justice.  Besides  this  punishment  for  taking  God's  name 
in  vain  in  common  discourse,  it  is  enacted  by  statute  3 
Jac.  1,  c.  21,  that  if  in  any  stage-play,  interlude,  or  show, 
the  name  of  the  holy  Trinity,  or  any  of  the  persons  therein, 
be  jestingly  or  profanely  used,  the  offender  shall  forfeit  10/.  one 
Hioietv  to  the  king,  and  the  other  to  the  informer. 

7.  Of  Witchcraft,  &c. 

By  the  statute  9  Geo.  2,  c.  5,  whoever  shall  pretend  to 
exercise  the  arts  of  witchcraft,  sorcery,  enchantment,  or  con- 
juration, or  shall  undertake  to  tell  fortunes,  or  pretend  by 
crafty  science  to  discover  stolen  goods,  sliall  be  imprisoned  for 
a  year,  stand  four  times  in  the  pillory,  and  tind  sureties  as 
the  court  shall  direct.  And  by  statute  17  Geo.  2,  c.  5,  all 
jugglers,  fortune-tellcis,  gypsies  pretending  to  physiognomy, 
palmistry^  or  the  like  crafty  science,  shall  be  deemed  rogues 
and  vagabonds. 

(^)  I  Hawk.   p.  C.  7. 
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8    Of  religious  Impostors. 

Religious  impostors  are  such  vts  faUely  pretend  to  aa  extra- 
ofdinnrv  commission  from  heaven,  or  terrify  and  abuse  people 
viith  fiil.se  dtnunciulions  of  judgments ;  and  are  pimisiliable  by 
fine,  imprisonmeutj  and  intanK)us  corporal  punishment  (/<)• 

.{).  Of  Simony. 

Simony  is  the  corrupt  presentation  of  any  one  to  an  eccle- 
siastical benefice  for  gift  or  reward.  JJy  the  statute  J I  Klh. 
c.  {>,  if  any  patron,  for  money  or  other  corrupt  considera- 
tion or  promise,  directly  or  indirectly  ^iven,  shall  prasent, 
ndmit,  institute,  induct,  install,  or  collate  any  person  to  an 
ecclesiastical  benefice  or  dignity,  both  the  ijjiver  and  taker 
shall  forfeit  two  years  value  of  »he  beiielice  or  dignity;  one 
moiety  to  the  king,  an<l  the  other  to  any  one  uho  will  sue  for 
the  same.  If  persons  also  corruptly  resign  or  exchange  their 
benefices,  both  the  giver  and  the  taker  shall,  in  like  manner, 
forfeit  double  the  value  of  llie  money  ()r  other  corrupt  consi- 
tleration.  And  however  apparently  lair  the  transaction  may 
be,  any  resignation  or  exchange  for  money  is  corrupt :  as 
where  a  father  agreed  to  8e<;urf,  by  a  bond,  the  payment  of 
an  annuity  exactly  equal  to  the  aintual  produce  of  a  ben«  fice, 
iu  consideration  of  the  incumbent's  resigning  in  favour  of  Ins 
uon ;  the  transaction  being  held  to  be  corrupt  and  siuioniacal, 
and  the  bond  adjudged  void  i^i).  And  persons  who  shall  cor- 
ruptly ordain  or  licence  any  minister,  or  procure  him  to  be 
ordained  or  licensed  (which  is  the  true  idea  of  simony),  shall 
incur  a  forfeiture  of  forty  pounds ;  and  the  minister  himself  of 
10/  besides  an  incapacity  to  hold  any  ecclesiastical  preferment 
for  seven  years  afterwards.  Corrupt  elections  and  resignations 
in  colleges,  hospitals,  and  other  eleemosynary  cor|M)ration5,  are 
also  punished  by  the  same  statute  with  forfeiture  of  the  double 
value,  vacating  the  place  or  ofHce,  and  u  devolution  of  the 
right  of  election  for  that  turn  to  tlie  cruwn. 

10.  Of  Sabbath-breaking. 
■  Sabbath-breaking,  or  profanation  of  the  Lord's  day,  is  ])u- 
nitfhable  by  the  nnuiicipal  law  of  I'^ugland.  By  the  statute  2? 
Hen.  o,  c.  o,  no  fair  or  market  shall  be  held  on  the  principal 
festivals,  Good  Friday,  or  any  Sunday  (except  the  four  Sun- 
days in  harvest),  on  pain  of  fbrleiting  the  gooils  expi>sed  lu 
sale.  And  by  the  statute  1  Car.  1,  c.  1,  there  shall  be  uu 
assemblies,  nuetings,  or  concourse  of  people  out  of  their  .pa- 

(i>)  I  Hiwlc.  r.  C.  7.  (•)  4  Dl.  Com.  63. 
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fishes,  for  a»y  sport  whatsoever  on  tliis  day ;  nor  shall  they, 
in  their  parishes,  use  any  bull. or  bear  baitin;^,  interludes, 
j)Iays,  or  other  ww/r/ff/if/ exercises  or  piislimes ;  on  pain  that 
every  oflfender  shall  pay  P>s.  4d.  to  the  poor  t"oi-  every  offence. 
Mr,  Justice  Blackstoue  says,  that  this  statute  does  not  prohibit, 
but  rather  impliedly  allows,  any  innocent  recreation  or  amusc- 
meut,  within  their  respective  parishes,  even  on  the  Lord's 
day  after  diviiie  service  is  over,  liut  by  the  statute  29  Car.  2, 
c.  7,  no  tradesman,  labourer;  or  other  person  above  the  age.of 
fourteen  years,  is  allowed  to  work  on  the  Lord's  day,  works  of 
charity  and  necessity  only  excepted,  on  pain  of  forfeiting  live 
shillings.  Neither  shall  any  person  publicly  cry  or  expose  to 
sale  any  wares,  merchandizes,  fruits,  herbs,  goods,  or  chat- 
tels whatsoever  on  the  Lorrl's  day,  on  pain  of  forfeiting  the 
same  to  the  poor.  But  by  the  same  statute,  meat  in  public 
houses,  milk  Joefore  nine  in  the  morning,  and  after  four  in  the 
afternoon,  and,  by  10  and  11  II .  3,  c.  24,  mackarel,  before  and 
after  divine  service,  may  be  sold  on  a  Sunday. 

No  drover,  horsr  courser,  waggoner,  or  higlei",  or  their 
servants,  shall  travel  or  come*  to  his  inn  or  lodging  on  tjiat 
day,  under  pain  of  twenty  shillings  (29  Car.  2,  c.  7).  Nei- 
ther shall  any  person  use,  employ,  or  travel  with  any  boat, 
M'herry,  lighter,  or  barge,  without  permission  from  a  justice, 
under  penalty  of  five  shillings.  But  by  11  and  12  W.  3,  c. 
21,  forty  watermen  are  permitted  to  ply  on  the  Thames  be- 
tween Vauxhall  and  Limehouse  on  Sundays. 

,By  the  3  Car.  1,  c.  2,  no  pack-horse,  waggon,  cart,  wain, 
nor  any  drover  with  cattle,  shall  travel  on  the  Lord's  day,  on 
♦pain  of  .twenty  shillings  ;  nor  shall  any  butcher  kill  or  sell  any 
victuals  upon  that  day,  on  pain  of  6s.  8d.  But  by  2  Geo.  3, 
c.  18,  llsh-carriages  are  allowed  to  travel  on  Sunday,  either 
lading,  or  returning  empty. 

By  Stat.  29  Car.  2,  c.  7,  po  writ,  process,  warrant,  &c. 
(except  in  cases  of  treason,  felony,  or  for  breach  of  the 
peace),  shall  be  served  on  a  Simday,  on  pain  that  the  same 
shall  be  void;  and  the  party  serving  the  same  shall  be  liable 
in  damages.  But  by  the  same  act,  the  service  of  a  citation  on 
a  Sunday  is  good. 

By  I  Jac.  1,  c.  22,  no  shoe-maker  shall  expose  to  sale  any 
shoes,  or  other  wares,  on  pain  of  forfeiting  3s.  4d.  per  pair. 
By.the  34  Geo,  Sr;  c.  61,  every  baker  shall  be  subject  to  a  pe- 
nalty, of  IQs.  to  the  use  of  the  poor,  for  exercising  his  busi- 
"iiess  in  any  manner  as  a  baker,  except  that  he  may  sell  bread 
between  irine o'clock  in  the  morning  and  one  in  the  afternoon; 

and 
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and  may  also  \^iUiin  that  time  bake  meat,  puddings*,  and 
pies  for  anv  person,  who  shall  carry  or  send  the  same  -to  he 
baked.  And  by  13  Geo.  3,  c.  BO,  no  person  shall  on  a  Sunday 
or  Christmas  day,  kill  any  game,  or  use  any  gnu,  do<r,  net, 
or  engine,  tor  that  purpose,  on  pain  of  forfeiting  from  ten  to 
twenty  pounds  for  the  first  offence,  and  from  twenty  to  thirty 
for  the  stcond  offence. 

By  Gl  Geo,  3,  c.  40,  if  a  house,  room,  or  place  is  opened 
upon  a  Sunday  for  any  public  entertainment,,  or  for  debating 
upon  any  subject  whatever,  to  which  persons  are  admitted  by 
money  or  tickets,  the  keeper  of  it  shall  forfeit  '200/.  to  any 
person  who  will  prosecute;  the  manager  or  president  J 00/. 
and  the  receiver  of  the  money  or  tickets  50/.  and  every  per- 
son advertising  or  printing  an  advertisement  of  such  a  meet- 
ing, shall   in  like  manner  forfeit  oOl.  for  every  offence. 

Persons  exercising  their  calhng  on  a  Sunday  are  only  sub- 
ject to  one  penalty;  i^^r  the  whole  is  but  one  offence,  or  one 
act  of  exercising,  though  continued  the  uhole  day  (/). 

11.  Of  Drunkenness. 

Drunkenness  is  punii>hed  by  4  Jar.  1,  c.  5,  with  the 
forfeiture  of  live  shilhugs,  or  sitting  six  hours  in  the  stocks. 

12.  Of  open  and  notorious  Ijcwdness. 

Open  or  notorious  lewdne.ss  is  either  by  frequenting  houses 
of  ill  fame,  which  is  an  indictable  offtnt^;  or  by  some  grossly 
scaiuialous  and  public  indecency,  as  that  of  those  persons  who 
exposed  themselves  naked  to  the.  people  in  a  balcony  in  Co- 
vent  Garden,  for  which  tlie  piujishmeut  is  hue  autl  impri- 
sonment (/«). 

Many  offences  of  the  incontinent  kind  fall  properly  und«;r  the 
jurisdiction  of  the  ecclesiastical  court,  and  an;  appropriated  t» 
It.  But  except  these  appropriated  rases,  ilie  court  of  king's 
bench  is  the  custos  moruin  of  the  people,  and  has  the  super- 
intendency  of  offences  contra  horws  mores  (»i).  In  that 
court,  an  information  has  been  p^anted  against  a  number  of 
persons  concerned  in  a';>igning  a  young  girl  to  a  gentleman 
under  pretence  of  learnuig  music,  but  for  the  purposes  of 
prostitution  (o.)  And  in  a  case  where  a  husband  had  formally 
assigned  his  wife  over  to  iiwutherman,  Lord  Mansfield  directed 
a  prosecution  for  that  transaction,  as  being  notoriously  against 
public  decency  and  good  manners  (p). 

By  the  statute  7  Jac.  1»  c.  4,  if  a  bastard  becomes  charge- 
able to  the  palish,  two  jiutieeii   may  commit  the  mother  to 

(OCowp.  640.  i:LCom.6«.        CwJ  iBur.f^it.        ('J^^ii- 

(f)  ftld. 
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the  house  of  correction,  there  to  be  pimlshefl  and  set  on  work 
for  one  year ;  ayd  in  case  of  a  second  offence,  till  she  tind 
sureties  never  to  offend  a<;uin. 


CHAP.  11. 

Of  OJfaices  against  the  Lazes  of  Nations. 

1 .  OF  the  Vioh\tion  of  Safe-conducts. 
Truce -breaking,  or  the  violation  of  safe  conducts  or  pass- 
ports expressly  granted  by  the  king  or  his  ambassadors  to  the 
subjects  of  a  foreign  power,  in  the  time  of  mutual  war,  is  a 
breach  of  the  public  faith,  and  was  by  2  Hen.  5.  c.  (S,  de- 
clared high  treason;  but  by  'J9  lien,  (i,  c.  2,  and  31  lien.  6, 
c.  4,  is  punishable  by  restitution  and  forfeiture. 
,     2.  Of  violatuig  the  Rights  of  Ambassadors. 

By  7  ^Jnn,  c.  12,  all  process  whereby  the  person  of  any 
ambssador,  or  of  his  domestic  or  domestic  servant,  may  be  ar- 
re,sted,  or  his  goods  distrained  or  seized,  shall  be  utterly  imll 
and  void;  and  all  persons  prosecuting,  soliciting,  or  executing 
such  process,  shall  be  deemed  violators  of  the  laws  of  natioiis, 
disturbers  ot  the  public  repose,  and  shall  suffer  such  penalties 
and  corporal  punishment  as  the  lord  chancellor  and  the  chief 
justices,  or  any  two  of  them,  shall,  on  conviction,  thhik  fit. 
S.  Of  Pn-acy. 

This  is  a  capital  offence  by  the  civil  law,  and  therefore  a 
pardon  of  all  felonies  does  not  discharge  it.  Foi  inerly  it  was 
only  cognizable  in  the  admiralty  comts;  but  by  28  lien.  8, 
a:.  13,  all  felonies  and  robberies  committed  upon  the  sea,  or 
in  any  haven,  creek,  river,  or  place,  where  the  admiral  has,  or 
pretends  to  have,  jurisdiction,  shall  be  tried  in  such  county, 
M  ithiii  England,  as  shall  be  appointed  by  special  commission : 
and  a  new  jurisdiction  is  established  for  this  purpose,  which 
we  shall  make  mention  of  in  the  ensuing  chapter.  By  the 
statute  i  I  and  12  IV.  3,  c.  7,  if  any  natural-born  subject 
commits  any  act  gf  hostility  upon  the  high  seas  against  others 
of  his  majesty's  subjects,  under  colour  of  a  commission  from 
any  foreign  power ;  this,  though  it  would  be  only  an  act  of 
war  in  an  alien,  shall  be  construed  piracy  in  a  subject.  And 
farther,  any  commander,  or  other  seafaring  ])erson,  betraying 
his  trust,  and  running  away  with  any  ship,  boat,  ordnance,  am- 
munition, or  good  •,  or  yielding  them  up  voluntarily  to  a  pirate: 
©r  conspiring  to  do  these  acts;  or  any  person  assaulting  the 
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commander  of  a  vessel,  to  liindcr  him  from  %htiiig  in  doftnc^ 
of  his  ship;  or  couliuinir  him,  or  making  or  eudenvoiiriiig  to 
make  a  revolt  on  board,  shall,  for  each  of  the^e  offences,  be 
adjudged  a  pirate,  felon,  and  robber,  and  shall  sutler  death, 
whether  he  be  principal,  or  merely  accessary  by  setting  forth 
such  pirates,  or  abetting  them  before  the  fact,  or  receiving  and 
concealing  them  or  their  goods  after  it.  And  the  statute  4  (ieo. 
1,  c.  11,  expressly  excludes  the  principals  from  the  benefit  of 
dergy.  By  the  statute  8  Geo.  1,  r.  '24,  the  trading  with 
known  pirates,  or  furnishing  them  with  stores  or  anunuiiitioii, 
gr  tittmg  out  any  vessel  for  that  purpose,  or  in  anywise  consult- 
ing, combining,  confederating,  or  corresjjonding  with  then» ; 
^r  the  forcibly  boarding  any  merchant  vessel,  though  without 
seizing  or  carrying  her  oft,  and  on  throwing  any  of  the  goods 
overbo:\rd,  shall  be  deemed  piracy;  and  such  accessaries  to 
piracy  as  are  described  by  the  statute  of  King  li  i//iam  are  de- 
clared to  be  principal  pirates;  and  all  ])irates  convicted  by 
virtue  of  this  act  are  made  felons  without  bcn«  lit  of  clergy. 
By  the  same  statutes  also  (to  encourage  the  defence  of  mer- 
chant vessels  against  pirates)  the  conmiandcrs  or  seamen 
wounded,  and  the  widows  of  such  seamen  as  are  slain,  in  any 
piratical  engagement,  are  entitled  to  a  bounty,  to  be  divided 
among  them,  not  exceeding  one  fiftieth  part  of  the  value  of  the 
cargo  ou  board :  and  such  w't)unded  seamen  shall  be  rntitleci 
to  the  pension  of  <^ireenwich  Hospital,  which  no  (»lhcr  seanu-n 
are,  except  only  such  as  have  served  in  a  ship  of  war.  And 
if  the  commander  shall  behave  cowardly,  in  not  defending  the 
ship,  if  she  carries  guns  or  arms,  or  shall  discharge  the  ma- 
riners from  fighting,  so  that  the  ship  fall  into  the  hands  of 
pirate^,  such  commander  shall  forfeit  all  his  w  ages,  and  sutler 
six  months  iinprisuumcut. 

CHAP.  HI. 

Of  Ojjence$  against  the  supreme  Executive  Fuiicr,  or  Che 
King  and  his  Government, 

1.  OF  High  Treason. 
j^  As  the  reciprocal  duties  of  allegiance  and  protection  form 
the  foundation  ami  sup|>ort  of  political  union  (y),  high  treason, 
which  in  every  instance  strikes  at  the  well-bi'ing  of  sovereignty, 

(.q)  iituU  Prinoiplec  of  Ptaal  Law,  i  iS. 
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is  the  foulest  crime  that  can  be  committed^  and  Ought  thefefor* 
to  be  the  most  precist;iy  ascertained.  At  the  commoti  law  the 
nature  of  this  offence  was  vague  and  undefined  j  but  the  statute 
of  the  <25  Edw.  S,  c.  2,  describes  what  oti'ences  only,  for  the 
future,  shall  be  held  to  he  treason  (r). 

1 .  **  When  a  man  dolh  compass  or  imagine  the  death  of  our 
lord  the  king,  of  our  lady  his  queen,  or  of  their  eldest  son 
and  heir,  and  thereof  be  provably  attainted  of  open  deed  by 
people  of  hii  condition,  it  ought  to  be  high  treason."  25 
Edw.  3,  c.  2. 

The  king  here  intended  is  the  kii^  in  possession,  without 
any  respect  to  his  title;  for  it  is  held,  that  a  king  </e  ^tfttoy 
and  not  dt  jure,  or,  in  other  words,  an  usurper,  who  has  got 
possession  of  the  throne,  is  a  king  within  the  meaning  of  the 
statute.  The  queen  regnant,  as  were  Mary  and  Elizabeth,  is 
a  king  within  tliis  act,  but  the  husband  of  such  a  queen  is  not. 
The  son  of  a  king  admitted  by  act  of  parliament  ///  consortium 
imperii,  as  was  done  by  Hen.  II.,  whereby  there  was  rex  pater 
&;  r£x  fUius,  is  also  a  king  within  this  statute.  But  a  queen 
dowager,  or  a  princess  dowager,  or  a  queen  divorced  a  vinculo 
matrimonii,  the  wife  of  the  king's  second  son,  the  king's  eldest 
daughter,  or  any  collateral  heir  apparent,  are  not  within  the 
statute  (s). 

Let  us  next  see  what  is  a  compasung  or  imagining  the  death 
of  the  king,  &c.  These  are  synonymous  terms,  signifying  the 
purpose  or  design  of  the  mhid  or  will ;  and  therefore  being  an 
internal  act,  must  be  demonstrated  by  some  open  deed,  or,  as 
it  is  usually  called,  overt  act  (/).  Thus,  to  provide  weapons, 
or  ammunition,  or  poison,  or  to  send  letters  for  the  execution 
thereof,  for  the  purpose  of  killing  the  king,  is  held  to  be  a 
palpable  overt  act  of  treason,  in  imagining  his  death  [v).  So 
also  if  men  conspire  to  imprison  the  king  by  force  until  he  has 
yielded  to  certain  demands,  to  and  for  that  purpose  to  gatlier 
company,  and  write  letters,  it  is  an  overt  act  to  prove  the  com- 
passing the  king's  death  (w).  It  has  been  held,  that  words 
written  are  an  overt  act  of  treason,  but  that  words  spoken  can- 
not be  construed  into  such  an  overt  act ;  for  it  now  seems 
clear,  that  words  spoken,  unless  in.  prosecution  of  a  trailerous 
purpose,  amount  only  to  a  high  misdemeanour,  and  no  trea- 
son (x).  If  the  words  be  set  down  in  writing,  it  argues  more 
deliberate  intention ;  and  it  has  been  held,  that  writing  is  an 

(r)  4  Bl.  Com.  75.  (j)  Ibid-  77.  i  Hale.  P.  C.  loi.  i  Hawk.  V.C  ;% 
{t)  4Bl.C0m.7S.  (v)   iHal-f/P.  C.  109.  (a1  3  Jinst,  il. 

(*)  Cro.  Car,  125.  .•  .  .'       .••^     ,J 
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ovcit  act  of  treason;  for  scribcrerst  a::cre  (v).  A  mere  cnn» 
cealmeiit  of  a  tjaltfrous  couftderacy  will  not  atnount  to  treu-f 
80II ;  foi-  there  umst  be  alK^ud  aud  pi oveil  some  act  declaratory 
©f  Hie  iiitenlioii,  some  pusiiive  participation  in  the  guilt,  soniu 
coiisulUition,  persuasion,  or  tueaus  of  incileu)ent  (t)t  but  the 
least  advice  tjfivtn  in  a  treason,  thougli  inchoate,  and  ofever  exe- 
cuted, will  make  the  adviser  gnilly  of  this  otfcuc*  (w).  A\\^ 
indeed  every  tliiuj;  wilfully  ;Mjd  dilihcraicly  desiiincd  and  at- 
tempted to  Lu  done,  whtrein  tiie  H|e  of  majesty  may  be  en- 
dangered, is  an  act  of  comj)assing  his  death;  but  the  s;uilt  only 
commences  when  !*oine  meai-tire  shall  appear  to  have  l>etn 
taken  tot  tYectiiuto  the  guilty  purpose  (Z*). 

*2..1he  second  species, ul  treajfon  is,  "  if  a  man  do  violate 
the  king's  companion,  or  the  kiug'.-»  eldest  daughtt  r,  uimiarriedi 
or  the  wife  of  the  king's  eldest  son  and  heir,  and  be  lliereof 
provably  attainted  by  people  of ,  liis  condititm.  il  ought  to  h^ 
adjudged  lieasoiu'i     25  Edw.G,  c,  <2.  ,  ,,.     .  ,  i' 

By  the  king's  con. paniou  is  ineant  his  \mh  ,  imu  by  violatipn 
is  understood  carnal  knowledge,  as  well  without  force  as  with 
it ;  and  this  is  high  treason  in  both  parties,  if  consenting.  !Nq 
queen  or  princess  dowager  is  any  way  within  the  purview  of 
this  act.  Under  the  words  "  elde^  sou  aud  heir,"  the  son  of 
a  queen  regnant  is  included,  and  al.^o  the  second  son,  after  the 
<}cath  of  the  first,  and  perhaps  also  a  collateral  beii*  appa- 
rent (c).  •      , .  .       I      . 

3.  The  third  species  of  treason  is,  "  if  ar  mau  do  levy  war 
airainst  our  lonl  the  king  in  his  realm,  and  be  thereof  prove- 
ably  attainted  by  people  of  his  condition,  it  ought  to.be  ad- 
judged treason."  ■  ii.3  F.tlw.  3,  c.  C,  ■.   •      ,n^ 

Under  this  description  a  mere  conspiracy  to  levy  wiar,  unless 

directly  agam&t  the  ki/ig,  is  not  treai>on ;  but  i\\  a  conspiracy 

for  more  rcmvte  purposes,  if  war  be  actually  levied  by  son»e  of 

the  conspiratoRi,  they  are  all  considered  as  principal  traitors- 

'Dxc  words  of  the  statute  seem  to  imply  a  milii  , 

or  armed  insurrection,  not  upon  a  private  (juiu  :>- 

dividuals,  not  in  inaintenance  of  a  personal  claim,  or  in  pur- 

,sait  of  a. particular  redress,     hut   such    a   rising  as  may  in 

Judgment  o£  law  be  ijitended  to  have  been  agaimt  the  person 

of  tliti  king,  to  seize',  to  delhrone.  or  imprison  hiui;  or  to  oblige 

liim   by  violeucc  to  alter  the  measures  of  his  government;  or 

Ao  touip«:l,a  diange  in  tlie  religion  .settled  by  law;  or  to  witL- 

/T/l  4  Bl.  Colm.  So.  ^r:  Eitn.  ii».  (.;)  Ta^Ur,  too. 

J})  Ibid,     I  Hawk.  l».C.  51.  {()  4BI.  C«m.  81. 
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hotd  castles  and  fortresses  by  weapons  offensive  and  invasive* 
or  a  wilful  uncoTupeikd  '^o\n\n^  wjtli  open  rebels}  or,  in'shdrt* 
every  effort  of  positive  rebellion  (rf). 

And  it  has  been  held,  that  a  risiiTig  with  intention  to  kill  one 
of  the  privy  council;  a  tumultuary  combination  to  compel  the 
king  to  put  away  his  ministers;  an  armed  force  wiih  2i general 
purpos!^  to  destroy  enciosurt?,  to  deliver  prisons,  or  to  destroy 
bawdy-houses,  or  to  pull  Uown  meeting  houses  of  dissenters, 
in  which  cases  the  universality  of  die  design  is  construed  into 
rebellion;  and  lastly,  insurrections  to  effect  redress  or  innova- 
tion, though  the  insurgents  have  no  special  interest,  or  forcibly 
to  render  ineffectual  any  act  of  parliament  or  law  of  the  realm, 
are  all  severally  adjudged  to  be  a  levying  of  wai'  within  the 
statute  (e). 

4.  "  If  a  man  be  adherent  to  the  king's  enemies  in  his 
realm, giving  to  them  aid  or  comfort  mthe  realm  or  elsewhere, 
and  thereof  be  proveably  attainted  of  open  deed  by  people  bf 
his  own  condition,  it  ought  to  be  adjudged  treason."  25  Edw.  3, 
c.'i. 

This  must  likewise  be  proved  by  overt  act,  as  by  furnishing 
money,  arms,  ammunition,  and  provisions,  or  sending  intelli- 
gence to  the  king's  enemies,  are  acts  of  adherence,  even  though 
they  should  be  intercepted  in  their  passage ;  for  the  treason, 
though  ineffective,  is  complete  on  the  part  of  the  traitor.  A 
subject  of  the  enemy  country  continunig  under  the  protec- 
tion of  England,  and  j)ractising  while  in  England  to  the  aid 
and' assistance  of  that  enemy  country,  comes  under  the  words 
of  the  statute:  but  mere  residen».e  in' a  hostile  kingdom  is  not 
in  itself  an  adherence,  though  a  refusal  to  return  to  the  mother 
country  apon  proclamation  may  be  evidence  thereof.  Other 
acts  of  adherence  are,  actual  war  against  the  king's  allies ;  the 
treacherous  sunendering,  in  collusion  with  tlie  enemy,  of  9. 
place  of  defence ;  a  voluntary  oath  of  fealty  to  the  enemy- 
king,  or  cruising  under  his  commission,  thougk  without  any 
absolute  hostility  (/"). 

5.  "  If  a  n)an  counterfeit  the  king's  great  or  privy  seal,  it 
ought  to  be  adjudged  high  treason."  25  Raw.  3,  c.  2.  These 
words  extend  to  the  aiders  and  consenteis  to  such  counterfeit- 
ing, as  well  as  the  actors ;  but  not  to  the  taking  wax  bearing 

[d)  Eden's  Principles  of  Penal  Law,  130.  4  Bl.  Com.  30,  80.  z  HaJe, 
P.  C.  iji.      Foster,  195,  zi6.      I  Hawk.  P.  C,  54.  (f)  Foster,  213. 

(f)   I  H.le,  P.  C.  108,  159.      3  Inst,  12.     Foster,  197,  220.    4  Bl.  Com.  S2. 
1  Hawk.  P.  C.  55. 
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the  ijnpTP!i.'*ioJi  of  ihe  great  »eal  off'  from  owe  patent  and  Hxlng 
it  to  auolhei  {g). 

6.  '1  he  sixtli  species  of  treason  under  the  statute '23  Eiiw-  3 
is,  "  if  a  man  counterfeit  the  king's  money,  or  hrinj:  false 
money  into  the  reahn,  counterfeit  to  the  money  of  England, 
knowiuii;  the  money  to  be  false,  it  is  high  treason." 

An  to  the  tirst  branch,  counterfeiting  the  king's  money,  this 
is  treason,  whelhi  r  the  fal.se  n»oney  be  uttered  in  payment  or 
not.  .Abo  if  the  kijig's  own  minters  alter  the  standard  or 
alloy  estaLlished  by  la\\ ,  it  Is  treason.  But  gold  and  silver 
Tnoney  onl)  ure  lield  to  be  \vithin  the  statute.  With  regard 
hke\Yi.se  to  the  second  bianth,  im|)orting  foreign  counterfeit 
juoney,  iu  order  to  utter  it  here,  it  is  held,  that  uttering  it. 
without  imp<»iting  it,  i.<  not  \\iihin  the  statute  (A). 

7.  '1  he  la.st  species  of  treason  asceitained  by  the  same  statute 
in,  "  if  a  ninn  slay  the  chancellor,  treasurer,  or  the  king's  jus- 
tikes  of  tVic  one  bench  or  the  other,  justices  in  eyre,  or  justices 
of  iiKsize,  ynd  uH  other  ju.'jtices  assigned  to  hear  ami  determine, 
being  in  their  places,  doing  their  ofiicev,  it  is  high  trea- 
tiow."  'J  his  statute  extends  only  to  the  aetual  killing,  not  to 
a  bare  atti mpt  to  kill,  nor  to  actual  wounding,  unUss  death 
«n.sue.  It  also  extends  only  to  the  ofhcers  therem  specified; 
therefore  the  burou>  <>f  the  exchequer,  as  such,  are  not 
Mithin  the  protection  of  this  act;  but  the  lord  keeper  or  com- 
fliissioneis  »jf  the  great  .stal  now  .seem  to  be  wilhin  it,  by  virtue 
of  tlu- .statutes  6  K/iz.  c.  IH,  and  1  H  .  and  M.  c.  ^l  (/). 

'J  Ims  irtieful  \\us  the  legislature,  Sir  \\  illiam  iUack.stoiH; 
observes,  to  specily  smd  reduce  to  a  certainly  the  vague  notions 
of  treason  that  hiid  formeily  ))rcvailed  in  our  courts,  liut  tiie 
act  dors  not  st<»p  here,  but  goes  on,  "  Becau.se  oU»er  like  cases 
of  treason  may  ha))pen  in  time  to  come,  ^^hich  cannot  be 
thought  of  or  d« » jared  at  present,  it  is  accorded,  that  if  any 
other  cau.se  auppostil  to  be  lr<a.son,  which  is  not  ub<»ve  spe- 
citicd,  doth  happen  before  any  judge,  the  judge  shall  tarry 
without  going  to  judgmtnt  of  the  trea.son,  till  the  cause  be 
shown  and. declared  before  the  king  and  his  parliament,  whether 
it  ought  to  be  adjudged  treason  or  other  felony.  A\n\  in  con- 
8e<}uenee  of  the  load  of  extravagant  treasons  intro<luced  iu  the 
thiie  of  Iliclmrd  the  Second,  in  the  first  \(>ar  of  his  succes- 
sor's reign,  an  act  \\m  pa.ssed,  reciting,  "  that  in  no  time  to 

M  4tlS:om.t3.  (t)  1   Ibwk.  I'.  C.  42.     4  BL  Com.  J4. 
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come  any  treason  be  adjudged  otherwise  tlinn  was  ordained  by 
the  statute  of  King  julward  the  Third."  IJut  afterwards,  be- 
twctn  the  reign  of  Henry  the  Fotnth  and  Queen  Mary,  and 
particularly  in  the  bloody  reign  of  Henry  tlie  Eighth,  the  spirit 
of  inventing  new  and  strange  treasons  being  revived,  by  the 
statute  1  Mart/,  I.e.  1,  all  treasons  were  onee  more  ndnred 
to  the  standard  of  the  statute  'J5  Kdro.  3.  Since  which  time, 
though  the  legislature  has  been  more  cautious  in  creating  new 
offences  of  this  kind,  yet  the  number  Js  very  considerably  in- 
cieased  (k). 

These  new  treasons  created  since  the  statute  1  Mai'j/,  c  1, 
and  not  comprehended  under  the  description  of  st'-iiule  15 
Kdrs.  3,  may  be  comprised  under  three  heads  :  1 .  Such  aS 
felate  to  papists.  G.  Such  as  rehite  to  falsifying  the  coin  of 
Other  royal  signatures.  3.  Such  as  are  Created  for  the  security 
of  the  protestant  succession  in  the  h(ni.>e  of  Hanover. 

].  I}y  the  st.attitc  5  JWiz.  to  defend  the  ])0|>e*s  jurisdiction 
hi  this  realm,  for  the  first  time  inciu-s  the  penalties  of  a  ;>/vr- 
muuirc;  and  if  the  offence  be  repeated,  it  is  high  treason, 
'j'o  put  in  use  any  bull  or  itistrument  of  absolution,  i?Cc.  within 
this  kingdom,  amounts  by  tlie  statute  1.'3  KHz.  c.  '-Z,  to  the 
same  crime.  J\lso  by  the  statute  27  Ktiz'.  c.  Q.,  if  any  popisli 
piiest,  born  in  the  dominions  of  the  fcrown  of  England,  sliall 
come  over  hither  from  beyoml  the  seas,  unless  driven  by  stress 
of  weather  (/),  and  not  departing  in  a  reasonal)le  time  (///),  of 
shall  tarry  here  three  days  without  conforniing  to  the  church, and 
taking  the  oaths,  he  is  guilty  of  liigh  treason.  ^And  by  .statute 
3  Jac.  1,  c.  4,  if  any-natural  born  subject  lie  witli<ha\\n  from 
his  allegiance,  and  reconciled  to  the  pope  or  see  of  Home,  of 
any  other  prince  or  state,  both  he  and  all  such  as  procui-e  such 
reconciliation  shall  incur  the  guilt  of  high  treason. 

2.  With  regard  t()  treasons  relative  to  the  coin  or  other  royal 
«ignatj(res,  as  the  statute  25  Edtc.  3  extended  ')nlv  to  the  actual 
tounterfeiting  of  the  gold  and  silver  coin  of  this  kingdom;  and 
secondly,  to  the  importing  of  .such  counterfeit  money  with  intent 
to  utter  it,  knowing  it  to  be  false,  being  foutid  in."5utltcient  to 
restrain  the  evil  practices  of  coiners,  it  was,  by  1  Mai  if,  c.  I, 
enacted,  1 .  That  if  any  petson  falsely  foi  ge  or  coutiterfeh  any 
such  coin  of  gold  or  silver  as  is  not  the  »>roper  co\\\  of  tins 
tealm,  but  shall  bt^  current  within  this  realm  l)y  consent  of  the 
Ciowu;  or,  2.  sliall  falsely  forge  of  counteffeit  the  sign  manna!, 

(.*)  4BI.  Com  85,37.  (/)  SlrTho.  Rijm.  y,y.  (,«»)  Isf.b,  x. 
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privy  signet,  or  privy  seal,  such  ofiences  shall  be  dfieiu^d  higl) 
trcasoiv  And  by  ststu  e  1  and  'i  PA  and  M.  c.  I  1,  it  any 
persons  |do  bring  inu»  this  realm  sucli.tiUse  or  .Ci'untti u it 
money,  being  current  hire,  knowuig  the  same  to  be  lal^e.  with 
iiiteut  to  utter  the  same  in  pa}ineut,  lliey  ^hall  b(^  deemed  of- 
iendcrs  in  high  treason.  And  by  statute  37  f'fo  ;>,  c,  IJO,  if 
any  person  shall  coin  or  counterJeit  any  kind  of  tortigu gold  or 
silver  coin,  though  not  current  within  this  realm,  lit  shall  be 
guilty  of  felony,  and  may  be  transported  for  seven  years;  and 
if  any  pers(m  shall  knov/in«:ly  and  fraudulently  brin^  any  sut  h 
counterfeit  coin  into  this  kingdom,  he  shall  be  subject  lu  the 
same  punishment.  And  if  any  person  knowingly  utter,  or  ten- 
der in  payment,  or  pay  any  such  foreign  counierfeil  coin,  for 
the  first  ofience  he  shall  be  imprisoned  six  months,  and  find 
sureties  for  his  good  behaviour  for  six  more;  for  the  s«  cond 
offence  he  slwdl  be  imprisoned  two  years;  and  for  the  third  he 
shall  be  guilty  of  a  capital  felony  And  if  any  person,  \\ilh- 
out  lawful  excuse,  shall  have  more  than  five  such  counterieit 
pieces  in  his  custody,  he  may  be  convicted  before  a  justice, 
and  forfeit  from  forty  shillings  to  five  pounds  for  each  piece; 
and  for  failure  of  payment  may  be  imprisoned  three  months. 

Clipping,  ^vabhulg,  rounding,  or  tiling,  for  wicked  gam's 
jake,  any  of  the  money  of  this  realm,  or  other  money  suffered 
to  be  current  here,  shall  be  adjudged  high  treason,  3  !'Jiz. 
c.  11,  s.  2;  and  by  statute  16  Lliz.  c.  1,  the  same  species  of 
offence  is  described  in  other  more  general  words,  viz.  impair- 
ing, diminishing,  falsifying,  scabng,  and  lightening,  are  made 
liable  to  the  same  penalties.  By  the  statute  8  and  9  tV.  S, 
c.  2(i,  made  perpetual,  by  7  u^nii,  c.  26,  whoever,  without 
proper  authority,  shall  knowhigly  make  or  mend,  or  assist 
m  so  doing,  or  shall,  buy,  sell,  conceal,  hide,  or  knowingly 
have  in  his  possession,  any  implements  of  coinage  sp.  cilied  in 
the  act,  or  other  tools  or  instrtmaiits  pioper  only  for  the 
coinage  of  uioncy;  or  shall  convey  the  !>ame  out  of  the  king's 
mint;  he,  togethtr  with  his  counsellors,  procurers,  aiders,  and 
abettors,  shall  be  guilty  of  high  treason.  The  statute  goes  on 
further,  and  enacts,  that  to  mark  any  coin  on  the  edues  with 
letters,  or  olhci wise,  in  imitation  of  those  a^ed  in  the  n)int; 
or  to  colour,  jiild,  or  case  over  any  coin  resembling  the  t  urit  nt 
coin,  or  tvtn  to  round  blanks  of  base  metal,  .'«hall  betmu 
strucd  high  trea.son-  Hut  all  prosecutions  on  this  act  arc  to 
be  commenctd  within  three  months  after  the  commis'^iou  of 
the  oftence  J  except  those  for  making  or  amending  any  coming 
U>ol  or  instrument^  or  for  making  round  the  edges;  \%hich  art^ 
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directed  to  be  commenced  within  six  months  after*  the  otfence 
committed.  7  Aim,  c.  25.  -And  Ijistly,  by  statute  \b  and  l6 
Qeo.  2,  c.  C8y  if  any  person  colours  or  alters  any  shilling. or 
-sixpence,  either  lawful  or  counterfeit,  to  make  them  resembl* 
•a  jiuinea  or  lialf-guinea,  or  any  halfpenny  or  fartliing  to  make 
them  lespectively  resemble  a  shilling  oi-  sixpence,  liiis  is  also 
high  treason;  but  the  offender  shall  be  pardoned,  in.  case  (be- 
ing out  of  prison)  he  discovers  and  convict*  two  other  olienders 
of  the  same  kind.  irsu  lo  , 

3.  The  other  species  of  high  treason  is. siich.a.^ -is  created 
for  the  security  of  the  protestaut  succession,  over  and  above 
:such  treasons  against  the  ki^ag  and  government  as  were  com- 
prized under  the  statute  25  Julie,  3.  For  this  purpose,  after  the 
act  of  settlement  was  made,  for  transferring  the  crown  to  the 
illustrious  house  of  Hanover,  it  was  enacted  by  the  statute  13 
and  14  II .  3,  c.  3,  that   the  pretended  prince  of  Wales,  who 
was  then  thirteen  years  of  age,  and  whp  had  assumed  the  title 
of  King  James  the  Thiid,  should  be  attainted  of  high  treason; 
and  it  was  made  high   treason  for  any  of  the  king's  subjects, 
by  letters,  messages,  or  otherwise  to  hold  correspondence  witU 
him,  or  any  person  employed  by  him,  or  to  remit  any  money 
for  his  use,  Jcnowing  the  same  to  be  for  his  service.     .And  by 
statute  17  Geo.  2,  c.  39i  itis  enacted,   that  if  any  of  the  sons 
of  the  pretender  landed  or  attempted  to  land  in  this  kingdom, 
or  v\  ere  found  in  Great  Britain,  or  Ireland,  or  any  of  the  do- 
minions belonging  to  the  same,  he  should  be  attainted  of  high 
treason,  and  suffer  the  pains  thereof.     i\nd  to  have    corres- 
pondence with  them,   or  to  remit  money  for  tlieir  use,  wa? 
made  high  treason,  in  the  same  manner  as  it  was  to  have  cor- 
responded with  the  fathe/.     By  the  statute  1  Ann,  st.  2,  c  17, 
if  any  person  shall  endeavour  to  deprive  or  hinder  any  person, 
being  the  next  in  succession  to  the  crown  according  to  the 
limitations  of  the  act  of  settlement,  from  succeeding  to  the 
crown,  and  shall  maliciously  and  directly  attempt  the  same  by 
any  overt  act,  such  offence  shall   be  high  treason.     And  by 
Stat.  6  Ami,  c.  7,  if  any  person  shall  maliciously,  advisedly, 
and  directly,  by.writhig  or  printing,  maintain  and  affirm,  that 
any  other  person  has  any  right  or  title  to   the  crown  of  this 
realm,  otherwise  than  according  to  the  act  of  settlement,  or 
that  tlie  kings  of  this  realm,  with  the  authority  of  parliament, 
are  not  able  to  make  laws  and  statutes,  to   bind   the  crown 
and  the  descent  thereof,  such  person  shall   be  guilty  of  high 
ireason, 
,,       -  Besides 
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Besides  these  statutory  punialuncnts  of  tlie  offence  of  high 
treason,  there  \*eie  two  acts  of  parliament  passed  in  the  iJ<)tli 
year  of  .his  present  majesty's  reij;ii;  one  entitled  "  An  Act  for 
the  Safety  and  Preservation  of  his  Majesty's  Person  and  Cio- 
vernment  pgainst  tieasonahle  and  seditions  Practices  and  At- 
teippts;"  and  the  other,  *'  An  Act  for  the  more  effectually 
preventing  seditious  Meetings  and  Assemhlies." 

By  the  first  it  was  enacted,  that  if  any  person  shall  com- 
pass, imagine,  or  intend  death,  destruction,  or  bodily  harm  t« 
the  person  of  the  king,  or  to  depose  him,  or  to  levy  war  in 
order  by  force  to  compel  him  to  change  his  measures  or  couii- 
sels,  or  to  overawe  either  house  of  parliament,  or  to  create  an 
invasion  of  any  of  his  majesty's  dominions,  and  shall  express 
or  declare  such  intentions  by  printing,  writing,  or  any  overt 
act,  he  chall  suffer  dei^th  as  a  traitor,     c.  7. 

And  if  any  one,  by  writing,  printing,  preaching,  or  other 
speaking,  shall  use  any  words  or  sentences  to  excite  the  people 
to  hatred  and  contempt  of  the  king,  or  (»f  the  governnn-nt  and 
constitution  of  this  realm,  he  shall  incur  the  punishment  of  u  high 
inisdotneanour ;  that  is,  fine,  imprisonment,  and  pillory :  and 
for  a  second,  ho  ii>  subject  to  a  similar  puuiNhment,  or  tran>spor- 
tation  for  seven  years,  at  the  discretion  of  the  court.     c..7- 

But  a  prosecution  for  a  misdemeanour  under  this  act,  must 
be  brought  uithin  six  montlis;  and  the  wtatute  is  to  continue  in 
force  only  until  the  end  of  the  next  session  of  parliament  after 
the  demise  of  the  crown,     c.  7- 

I'he  other  statute  for  the  suppression  of  seditioqs  meetings, 
being  only  a  temporary  statute,  w;ls  supposed  to  expire  at  the 
conclusion  of  the  last  peace  with  France. 

The  punishment  in  high  treason  is  in  general  very  solemn 
and  terrible.  '^I'hat  in  high  treason  not  relating  to  the  coin  is, 
"  that  the  oflctider  be  drawn  t«  the  place  of  execution,  and 
be  there  haui^ed  by  the  neck,  and  cut  down  alive;  that  his  en- 
trails be  taken  out  and  burued  before  his  faf  e ;  that  his  head 
be  cut  off;  that  his  body  be  cut  into  four  quarters;  and  that 
bis  head  and  quarters  be  at  the  king's  disposal." 

The  king  may,  and.  often  does,  discharge  all  the  punish- 
ment except  beheading,  especially  where  any  of  noble  blood 
are  attuinled  (//). 

.Iiidgment  in  \wA\  tre.n^on  rolating"  to  the  coin,  or  for  petit 
treason,  is,  '*  that  the  off^ndt  r  -jhall  be  drawn  to  the  jdace  o|" 
execution,  and  there  hanged  by  the  Heck  till  be  be  dead."   . 

(?)  ♦  Bl.  Com.  9Z. 
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Refore  tlie  statute  of  30  Geo.  3,  c.  48,  from  the  remotest 
times,  women  for  every  species  of  treason  were  sentenced  to 
be  burned  alive;  but  by  that  humane  act  they  are  now  in  all 
cases  to  be  drawn  to  the  place  oi  execution,  and  there  to  be 
hanged  by  the  neck  till  dead. 

The  consequences  of  this  judgment  are  attainder,  for- 
feiture, and  corruption  of  blood. 

When  sentence  of  death  is  pronounced,  the  immediate,  in- 
separable consequence  of  the  common  law  is  attainder,  by 
which  the  offender  is  entirely  put  out  of  the  protection  of  the 
law.  He  is  no  longer  of  any  credit  or  reputation;  he  cannot 
be  a  witness  in  any  court ;  neither  is  he  capable  of  performing 
the  functions  of  another  man;  for  by  an  anticipation  of  his 
punishment  he  is  already  dead  in  law.  This  is  after  judgment; 
for  there  is  a  great  difference  between  a  man  convicted  and 
attainted.  After  conviction  only,  a  man  is  liable  to  none  of 
these  disabilities ;  for  there  is  stiH  in  contemplation  of  law  ft 
possibility  of  his  innocence.  Something  may  be  offered  in 
arrest  of  judgment;  the  indictment  may  be  erroneous;  he  may 
obtain  a  pardon,  or  be  allowed  benefit  of  clergy.  But  when 
judgment  is  once  pronounced,  !)Oth  law  and  fact  conspire  to 
prove  him  completely  guilty.  Upon  judgment  therefore  of 
death,  and  not  before,  the  attainder  of  a  criminal  commences; 
or  upon  such  circimistances  as  are  equivalent  to  judgment  of 
death;  as  judgment  of  outlawry  on  a  capital  crime,  pro- 
nounced for  absconding  or  fleeing  from  justice,  which  tacitly 
confesses  the  guilt.  And  therefore,  either  upon  judgment  of 
biitlawry,  or  of  death,  for  treason  or  felony,  a  man  shall  l>e 
^aid  to  be  attainted  (o). 

The  consequeilces  of  attainder  are  forfeiture  and  corruption 
bfblbod. 

Forfeiture  is  tvto-f6ld ;  of  real  and  personal  estate.  First, 
ai$  to  real  estates :  by  attainder  in  high  treason  the  offender 
forfeits  all  liis  lauds  ami  tenements  of  inheritance,  whether 
fet-simple  or  fee-tail,  and  all  his  rights  of  entry  on  lands  and 
tenements  which  he  had  dt  the  time  of  the  offence  conniiitted> 
6r  at  any  time  afterwards,  to  the  crown  for  ever;  and  also  i\\k 
profits  of  all  lands  and  tenements  vyhich  he  had  in  his  own 
right  for  life  or  years,  so  long  as  such  interest  shall  subsist:  but 
a  wife's  jointure  is  not  forfeited,  dlthough  her  dower  is.  This 
forfeiture  relates  back  to  the  tiinei  of  the  offence  committed. 
In  petit  troasoH  and  felony,  the  offtnd'cr  forfeits  all  his  chattel 

interests 
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int!ere6ts  absolutely,  and  the  profits  of  all  estates  of  freehold 
i^ring  life,  and  utter  his  death  uU  his  lands  and  teueiiieuts  in 
fee-biiu|^le,  imt  not  those  in  fee-tail,  to  the  croun  for  a  }rcar 
and  a  day ;  and  the  king  may.  commit  thereiu  what  v^aste  he 
pleases.  These  forfeitures  also  relate  back  to  the  time  of  the 
otffiice  committed  (/>)• 

The  forfeiture  of  goods  and  chattels  accrues  on  conviction 
of  high-treason,  or  misprision  of  treason;  of  petit  treason; 
of  felony  in  general,  and  particularly  of  maiislanghtt- r ; .  oj* 
even  on  conviction  of  excusable  homicide  (7);  but  outlawry 
tor  treason  or  felony,  even  though  the  party  be  acquitted  of 
the  fyet;  by  standing  mute,  when  arraigned  of  felony;  by 
drawing  a  \\ea|>on  upon  a  judge,  or  striking  any  one  iii  the 
king's  courts ;  hy  pr(efniinire;  by  pretended  prophecies,  upon 
a  second  conviction  ;  by  outlawry  \  by  residing  abroad  oi  ar- 
tificers ;  and  by  challenges  to  tight  on  account  of  money  won 
at  gaming  ()').  And  this  forfeiture  accrues  upon  the  convic- 
tion of  the  offender,  or  if  the  jury  lind  that  the  offender  Hed, 
upon  the  tinding  of  such  thght  by  the  jury  (s) ;  or  in  case  of 
outlawry  for  treasim  or  felony,  upon  the  offender  being  first 
put  ill  the  e.xegent,  without  staying  till  he  his  quinto  exactus,  or 
iiiially  outlawed;  for  the  secreting  himself  so  long  from 
Justice,  is  construed  a  flight  in  law  ({).  But  as  this  foifeiturs 
of  goculs  has  no  anterior  relation,  as  in  the  case  of  forfeiture 
of  lands,  a  traitor,  felon,  or  other  otleiulej-,  may  sell  his  goods 
and  chattels  at  any  time  before  such  forfeiture  :i 
to  the  crown, ,  by  I  lie  conviction,  8cc.  {v);  tJioi  > 

that  if  the  offender  be  killed  in  flying  from,  or  resisting  tiif- 
ofticers  of  justice,  the  forfeiture  shall  relate  to  the  time  (if 
ihe  offence  ci*inuiitied  (m);  or.  according  to  J»rd  Uale,  (and 
Avhich  seem"?  to  be  the  better  opinion)  to  the  time  of  tlie 
Ihght  (.r).  But  notwithstanding  an  ofl'cudcr  may  sell  iiis 
goods  bona  fide,  before  conviction,  &<r.  yet  if  he  n; 
such  goods  by  a  colourable  tale,  for  the  purpose  of  del (  u- 

right  of  the  crown,  such  sale  is  void  both  by  common  law  ( //), 
and  the  statute  1.')  KHz.  c.  S. ;  and  such  cgllusive  sale  in 
fact  transfers  no  pro})erty  to  llie  vendee,  and  the  offender,  if 
acquitted,  may  recover  back  his  goods  (:)  *. 

(f")  4  Bl.  Com.  370,  374.  (y)  3  Inst.  j'lo.  {r)  a  Bl.  Com.  421. 

*(»)  J  lust   ijx.  ,.      (M  Ibid.  (v)   i  Hawk.  454.  {u)  i^.i- 

(*>  I  Hale,  36a.  (j»)  1  H*wlf.  45 J.  (»)  Skin?  357. 


•  We  h«ve  enumerated  here  all  the  offencej  which  induce  aforfeit- 
!•  BTOid  rcpeiiiions  in  other  difiiiooi  of  gur  iuhiecL 
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Gorruption  of  blood  ia  another  unavoidable  consequence  of 
attainder,  both  upwurjds  and  ciovvmvards ;  so  that  an  attainted 
person  can  neither  inherit  lauds  nor  hereditanients  from  his 
ancestor,  nor  retain  thosie  he,  has  ahead^?  in  pp.ssession,  nor^ 
transmit  them  bv  descent  ;q  any  heir;  but  the  same  sliall  escheat^ 
to  tlie  lord  of  the  ie^,  subject  to  tl^e  icing's  superior  right  of 
foifeiture;  and  the  person  attainted  iihall  obstruct  all  descents 
to  his  posterit^y,  wherever  they  are  obliged  to  derive  a  U,ii^. 
througji  him  to  a  remote  ancestor  (a). 

^2.  Of  Felonies  injurious  to  the  King's  P^•erqgative. 

Felony  in  the  general  accepiation  of  our  English  law,  com- 
prises every  species  of  crime,  which  oiccasioned  at  comnioii 
law  the  forfeiture  of  lands  apd  goods.  Tieason  itstlf,  sa\s  Sir 
lildward  Coke  {b),  was  anciently  comprised  under  the  nama 
of  felony.  ^ ;        ,.  ,      ;,   ,       :•.     ^       ,^. 

The  felonies  rnqre  immediately  injui;iQiis , to  the  king's.  j)r^ 
rogative  are,  I.  Ottences  relating  to  the  coin,  not  amounting 
to  treason.  2.  Offences  against  the  king's  coun(iii.  3.  The 
offence  of  serving  a  foreign,  prince.,  4.  Tlie  offence  of  embez- 
ling  or  destroying  the  king's  armour  or  stores  of  war:  trt 
which  may  be  added  a  litlh,  5.  Deseition  from  the  kings 
armies  in  time  of  war; 

1.  Offences  relating  to  the  Coin. 

And  first  by  statute  27  J^Wzy.  1^  c.,,3.  N«.>ne  shall  bring 
pollards  or  crockards,  which .  were  fpr^ign.  com  of  base 
metal,  into  the  realm  on  pain  of  forfeiture  of'  life  and  goods. 
By  statute  y  Ldw.  3,  st.  2,  no  stealing  money  shall  be 
liielted  down;  upon  pain  of  forfeiture  thereof.  By  stat.  14 
Eliz.  c.  3,  to  forge  any  coin,  although  it  be  not  made  cur- 
rent here  by  proclamation,  is  misprision  of  treason.  1^5 
statute  13  and  14  Car.  2,  c.  31,  the  offence  of  melting  dowi^ 
auy  current  silver  money  shall  be  punished  with  forleiture  of 
the  same,  and  also  double  the  value  ;  and  the  offender,  if  a  free- 
man of  any  town,  shall  be  disfranchised;  if  not,  he  shall  suffer 
six  months  imprisonment.  i»y  statute  (i  aud  7  W.  3,  c.  17<. 
if  any  person  buys  or  sells,  or  knowingly  has  in  his  custody^ 
jmy  clippings  or  tilings  of  the  coin,  he  shall  forfeit  the  same, 
and  600/.  one  rnoiety  to  the  king,  and  the  other  to  the  infor- 
mer, and  be  branded  in  the  cheek  with  the  letter  R.  By 
Statute  8  and; 9  W.  3,  c.  26,  if  any  person  shall  blanch  or 
whiten  copper  for  sale,  (which  makes  it  resemble  silver ;)  of 
buy  or  sell  or  offer  to  sale  any  malleable  composition,  which 

{J)  4BI.  Cdm.  3??8.  {l)  3  loEt.  15. 

shall 
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shall  be  heavier  than  silver,  and  look,  tench,  and  wear  lik« 
gold,  but  be  beneath  the  standard;  or  if  any  jxrpon  vhull  re- 
ceive or  pay  at  a  less  rate,  than  it  imports  to  be  (\\hich  de- 
monstrates a  consciousness  of  baseness  and  a  frauckilent  de- 
sign) any  counterfeit  or  diminished  milled  money  of  this  king- 
dom, not  being  cut  in  pieces;  (an  operation  which  is  expressly 
directed  to  be  performed  when  any  such  money  shall  be  pro- 
duced in  evidence,  and  which  any  pers(;n,  to  whtmi  any  gold 
or  silver  money  is  tendered,  is  empowered  by  statutes  *)  and 
10  W.  3,  c.  21.  13  (ieu.  3,  c.  71-  and  14  (I'co.  :),  e.  70,  to 
j)erform  at  his  own  hazard,  and  tlie  ftfticcrs  of  the  exchequer 
and  the  receivers  general  of  the  taxes  are  particidarly  re- 
quired to  perform ;)  all  such  persons  shall  be  guilty  of  felony, 
and  may  be  prosecuted  for  the  same  any  time  within  three 
monihs  after  the  oft'ence  committed.  I3ut  these  prosecutions 
not  being  found  sufficient  to  prevent  the  uttering  of  false  or 
diminished  money,  which  was  only  a  misdemeanor  at  conmmn 
law,  it  is  enacted  by  statute  15  and  If)  Geo.  c.  '28,  that  if  any 
person  shall  utter  or  tender  in  payment  any  counterfeit  coin, 
knowing  it  so  to  be,  he  shall  for  the  first  oftence  he  iinprisonttl 
six  months,  and  fmd  sureties  for  his  good  behaviour  six  nunjths 
more;  for  the  second  offence,  bhall  be  imprisoned  two  >e:irs, 
and  find  sureties  for  two  years  longer;  and  for  the  tliird 
offence,  shall  be  guilty  of  felony  without  benetit  of  clergy. 
,Also  If  a  person  knowingly  tenders  in  payment  any  counter- 
feit money,  and  at  the  same  time  has  more  in  his  custody ; 
or  shall,  within  ten  days  after,  knowhjgly  lender  other  false 
money ;  he  shall  be  deemed  a  connnon  utlcrer  of  false  money, 
and  shall  for  the  first  offence  be  imprisoned  one  yenr,  atnl 
find  sureties  for  his  good  behaviour  for  two  years  longer;  and 
for  the  second,  be  guilty  of  felony  without  benefit  of  t  lergy. 
liy  the  same  statute  it  is  also  enacted,  that  if  any  piTSon 
counlejfeit  the  copper  coin,  he  shall  suffer  two  years  imprisnn- 
mcut,  and  find  sureties  for  two  years  more.  By  statute  H 
Geo.  3,  c.  40,  persons  counterfeiting  copper  halfpence  or 
fju things,  with  their  abettors;  or  buying,  selling,  receiving,  or 
f  utting  off  any  counterfeit  copp(T  money  (tiot  being  cut  in 
pieces  or  melted  down)  at  a  less  value  than  it  imports  to  be 
6f;  shall  be  4?uilty  of  felony.  But  the  statutes  13  and  l(i 
tf CO.  'i,  dnd  the  1 1  Geo.  .1,  specifying  only  halffience  wid 
ferlhings,  and  other  pieces  of  copper  money  having  been 
since  coined,  the  provisions  of  those  statutes  are  by  the  37 
Geo.  3,  c.  IS().  extended  to  all  other  pieces  of  copper  money 
w  hich  ure  onini«d  to  be  current  by  the  king's  procUimation. 

And 
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And  by  the  14  Q<^Q.  S,  c.  4'2,  revived  and  made  perpetual  by 
the  iy  Geo.  3,  c.  74,  if  any  quantity  of  money,  excetding  the 
«um  of  tive  pounds,  being  or  purporting  to  be  the  silver  coin 
of  this  realm,  but  below  the  standard  of  the  mint  in  weight 
or  fineness,  shall  be  imported  into  Great  Britain  or  Ireland, 
the  same  shall  be  forfeited  in  equal  moietiea  to  the  crown  and 
prosecutor. 

Fur  the  statutes  relating  to  the  Bank  Tokans,  and  the  sale 
of  the  gold  coin  of  the  reulm,  see  Appendix. 

'J.  Of  Otfences  against  the  King's  Council. 

They  are,  1st.  if  any  sworn  servant  of  the  king's  house* 
hold  conspires  or  confederates  to  kill  any  lord  of  this  realm, 
or  other  person  sworn  of  the  king's  council,  he  shall  be  guilty 
of  felony,  i'dly.  By  statute  9  y/?//^.  c.  16,  to  assault,  strike, 
wound,  orattenjpt  to  kill,  any  privy  counsellor  in  the  execution 
of  his  otrice  is  made  felony  without  benetit  of  clergy. 

3.  Of  Otiences  in  serving  Foreign  States. 

By  the  statute  3  Jac.  1,  c.  4,  if  any  person  goes  out  of  the 
the  realm,  to  serve  any  foreign  prince,  widiout  having  fust 
taken  the  oaths  of  allegiance  before  his  departure,  it  is  felony. 
And  it  is  felony  also  for  any  gentleman,  or  person  of  higher  de- 
gree, or  who  has  borne  any  office  in  the  army,  to  go  out  of  the 
realm  to  serve  such  foreign  prince  or  state,  without  previously 
entering  into  a  bond  with  two  sureties,  not  to  be  reconciled 
to  the  see  of  Rome,  or  enter  into  any  conspiracy  against  his 
natural  sovereign.  x\nd  farther  by  9  Geo.  2,  c.  30,  enforced 
by  2y  Gto.  2.  c.  17,  if  any  Hibject  of  Great  Britain  shall 
enlist  hiaiself,  or  if  any  person  shall  procure  him  to  be 
enlisted  in  any  foreign  service,  or  detam  or  embark  him  for 
that  purpose,  without  licence  under  the  king's  sign  manual, 
he  shall  be  guilty  of  felony  without  benefit  of  clergy;  but  if 
the  person  so  enlisted  or  enticed,  shall  discover  hjs  seducer 
within  tifteen  days,  so  as  he  may  be  apprehended  and  con- 
iricted  of  the  same,  he  shall  be  indemnified. 

4.  Of  ihe  Offence  of  destroying  the  King's  Armour  or  war- 
like Stoies. 

By  the  statute  3 1  KHz.  c.  4,  it  is  enacted,  that  if  any  per- 
son having  the  charge  or  custody  of  the  king's  stoies,  em- 
bezzle the  same  to  the  value  of  twenty  shillings,  it  is  felony; 
and  by  ^20,  Car.  2,  c.  5,  felony  without  benefit  of  clergy; 
with  a  power  for  the  judge,  after  sentence,  to  tiansport 
the  offender  for  seven  years.  And  by  the  statute  12  G^o. 
2,  c.  24,  to  set  on  fire,  burn,  or  destroy  any  of  his  majesty^? 
ships  of  war,  whether  built,  building,  or  repairing  ;  orauy^of 

th$ 
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ike  kihg's  arsenals,  masjizines,  dock-yards,  t6pt  j^rds,  or  viV- 
fuailiu^  ofHccs,  Of  materials  thertin.to  beloi'jgiug ;  or  niilitary, 
^%-a'I,  or  ViCtuallhig  stores,  or  amnitinitioh,  or  causing,  atdthg;, 
procuring,  abettius,  or  assistiug  in,  such  offcuce;  'sliall  be 
fclom  witliout  benefit  of  clergy.  ■  • 

5.  Of  the  Offence  of  De-ertion. 

Desertion  iVotn  the  King's  armies  in  lime  of  war,  whether 
by  Sea  or  land,  in  England  or  in  parts  beyond  the  seas,  is  by 
the  standing  laws  of  the  Idnd,  (exclusive  of  the  annual  acts 
of  parhament,s  to  punish  mutiny  ^nd  desertion),  and  particu- 
brly  by  statutes  IS  lien.  (5,  c.  V9,  ^tid  3  Eliz.  c.  5,  made 
felony,  but  not  withou:  benefit  ofclergv.  But  by  the  statute 
2  and  S  Ethc.  G,  c.  2,  clergy  is  taken  away  from  such  de- 
serters, and  the  offence  is  made  tiiable  by  the  ju3li(c  of  every 
shire.  By  statute  .17  Geo.  3,  c.  70;  if  any  person  i>hall  ma- 
liciously and  advisedly  endeavour  to  seduce  any  person  serving 
in  his  majesty's  service  by  sea  or  ^and  from  his  duty  and  allegi- 
ance; or  to  incite  any  perscm  to  'commit  anv  act  of  nmtiny 
or  mutinous  practice,  he  shall  be  guilty  of  felony,  and  shall 
suffer  death  without  benefit  of  clergy.  And  by  the  1 23d. 
chapter  of  the  same  statute,  it  is  enacted,  that  whoever  shall 
administer,  or  cause  to  be  administered,  or  shall  be  prest  nt 
at  and  consenting  to  the  administering  of,  or  shall  take  any 
oath  or  engagement  intended  to  bind  any  person  in  any  mu^ 
tinous  or  seditious  purpose,  or  to  belong  to  any  seditious 
society  or  couft^deiacy,  or  to  obey  any  committee,  or  any 
person  not  having;  legal  authority  for  that  purpose,  or  not  to 
give  evidence  against  any  confederale  or  other  person,  or  not 
to  discover  any  uulawfid  combination,  or  any  illoiial  act,  ot 
any  ilh'jral  oath  or  engagement,  shall  be  guilty  of  felony,  and 
mav  be  transported  for  seven  years.  Compulsion  shall  have 
DO  excuse,  unless  the  jku ty  within  four  days  after  he  has  an 
o[>poTtunity  disclose  the  whole  of  the  case  to  a  justice  of  the 
piai-e,  or  it  a  ^e;lman  or  soldier,  to  hk»  commanding  officer. 

6.  Of  PmMnunirc.  ' 

Priumuiiire  was  aii  offence  whereby  the  papal  authority  was 
cncouraseti  and  promoted  in  diminution  to  the  authority  of  the 
crown,  and  iltriies  its  name  from  the  word  "  forewarn,"  in  tho 
vrit  by  which  the  punishui*  nt  was  inflicted,  viz.  to  be  put  out 
of  the  king's  protection,  thiir  hmds  ami  goods  torfeited  to  llie 
kuig's  use,  and  their  bodies  attached  to  answer  the  king  aud 
liiii  couucU  (c). 

(r)  4  Dk  Conx.  c.  8. 

'i"he 
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Tbc"  oft'ences  that  incur  b  Pi-acmunire  are,'  1.  By  iStatutei 
9.4!  Hen.  8.  c.  12,  and  '■Zo  Hm.  8,  c.  19,  ^1,  to  appeal  to 
Itome  iVom  any  of  the  king's  courts;  to  sue  to  Rome  for  any 
licence  of  dispensation ;  or  to  obey  any  process  from  thence  ;^ 
are  made  liable  to  the  pains  of  a  pitemunire.  By  statut'C? 
'25  Hen.  8.  c.  20,  if  the  dean  and  chapter  refuse  to  elect  the 
person  named  by  the  king  to  a  vacant  bishopric,  or  any  arch- 
bijshop  or  bishop  to  <;onfirin  and  consecrate  hini^  they  shall 
fall  within  the  penalties  of  the  statutes  of  praemunire.  Also* 
by  statute  o  Eliz.  c.  1,-  to  refuse  to  take  the  oath  of  supre- 
mac,y  will  incur  the  pains  of  a  przenuinire ;  and  to  defend  the 
ptipe's. jurisdiction  in  this  realm,  is  a  praenumire  tor  the  first 
otfenctry  and  high  treason  for  the  second.  So  too  by  statute 
i3  E/iz.  c.  'i,  to  import  any  agwMS-jD^/,  crosses,  beads,  or 
other  superstitious  things  pretended  to  be  halloNved  by  the 
bishop  qf  Rome,  and  tender  the  same  to  be  used  ;  or  to  receive 
the  same  with  such  intent,  and  not  discover  the  oftender;  or  if 
a  justice  of  the  peace,  knowiifg  thereof,  shall  not  within  four- 
teen days  declare  it  to  a  privy  counsellor,  they  all  incur  a 
praemunire.  But  importing  or  selling  mass  books,  or  other 
popish  books,  is  by  statute  3  Jac  1.  c.  5,  s.  25,  only  liable  to 
u  penalty  of  forty  shillings.  Lastly,  To  contribute  to  the  main- 
tenance of  a  Jesuit's  college,  or  any  popish  seminary  whatever, 
beyond  sea ;  or  any  person  in  the  same  ;  or  to  contribute  to 
the  mainteniuice  of  any  Jesuit  or  popish  priest  in  England, 
is  by  statute  27  Eliz,  c.  2v  made  liable  to  the  penalties  of  a 
pr<emunire.   : 

But  by  subsequent  statutes  the  penalties  of  a  pra2munire 
have  been  extended  to  offences  which  have  very  little  relation 
to  that  from  whence  the  name  is  derived. 

^riius,  1.  By  the  statute  1  and  2  Ph.  and  M.  c.  8,  to 
molest  possessors  of  abbey  lands  granted  by  paihament  to 
Henry  the  eighth,  and  Edward  the  sixtfj,  is  a  prsemunire. 
2.  So  likewise  is  the  offence  of  acting  as  a  broker  or  agent, 
in  any  usurious  contract^  when  above  ten  per  cent,  interest  is 
taken,  by  statute  \S  Eliz.  c.  K).  3.  To  obtain  a.ny  altty  of 
proceedings,  other  than  by  arrest  of  judgment  or  writ  oi"  error, 
in  any  suit  for  a  monopoly,  is  hkewise  a  priemunhe  6y  statute 
21  Jac.  1,  c.  3.  4.  To  obtain  an  exclusive  patent  for  t/ie  so  e 
making  or  importation  of  gunpowder  or  arms,  or  to  hinder 
others  from  importing  them,  is  also  a  pramunire,  hy  sfatuies  1 6 
Cdr.  1-  c.  21,  and  1  Jac.  2,  c.  8.  5.  On  the  abolition,  by 
statute  12  Car.  2,  c.  24,  of  purveyance,  aiid  the  prerogari^e* 
of  pre-emption,  or  taking  any  victual,  btasts,  or  goods,  loi  th« 
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(iiig's  use,  at  a  stated  price,  without  consent  of  the  proprie- 
tor, the  exertion  of  any  such  power,  for  the  future  was  tk- 
clared  to  iutur  the  penalties  of  praemunire.  6.  To  assert, 
Uialiciously  and  advisedly,  by  speaking  or  writing,  tliat  both 
or  cither  house  of  parliament  have  a  legislative  authority 
without  the  king,  is  declared  a  praunuiiire  hy  statute  13  Car. 
2.  c.  1.  7.  By  the  habeas  corpus  act,  and  also  by  the  SI 
ilar.  2.  c.  £,  it  is  a  pixinuniie,  and  incapable  of  the  king'v 
pardon,  besides  other  heavy  penalties,  to  send  any  subject 
of  this  realm  a  prisoner  into  parts  beyond  the  seas.  8.  By 
the  statute  1  /^'.  and  3/.  st.  1.  c.  8,  refusing  to  take  the 
9aths  of  allegiance  and  supremacy  incurred  a  prxnumire ;  but 
by  the  31  Gco.Z,  c.  32,  it  is  enacted,  that  no  person  shall 
be  summoned  to  take  the  oath  of  supremacy,  or  make  the 
declaration  against  transubstantiation,  or  be  prosecuted  for  not 
obeying  a  summons  for  that  purpose.  By  statute  7  and  8 
W.  3,  c.  24,  Serjeants,  counsellors,  pro(&tors,  attorneys,  and 
all  officers  of  courls,  praclisitig  without  having  taken  the 
oaths  of  allegiance  and  supremacy,  and  subscribed  the  de- 
claration against  popery,  are  guilty  of  a  praemimire,  whether 
the  oatlis  be  tendered  or  not.  f).  By  statutt-  i^  Ann,  c.  7f  to 
assert  maliciously  and  directly,  by  preaching,  teaching,  or 
pdvised  speaking,  that  the  then  pretended  prince  of  Wales  or 
any  other  person  than  according  to  the  acts  of  settlement  and 
union,  has  any  right  to  the  throne  of  these  kingdoms;  or 
that  the  king  and  parliament  cannot  make  laws  to  limit  the 
descent  of  the  crown;  such  pleaching,  teaching,  or  advised 
speaking  is  a  pranniuiire:  as  writing,  printing,  or  publishing, 
ibe  same  doctrines  amounted,  we  may  remember,  to  high 
treason.  10.  By  statute  ii  Ann.  c  23,  if  the  assembly  of 
peers  of  Scotland,  convened  to  elect  their  slxte«.'n  representa- 
tives in  the  British  parliament,  shall  presun)e  to  ueat  of  any 
other  matter,  save  only  the  election,  they  incur  the  penalties 
of  a  prasnnmire.  II.  The  statute  ()  Geo.  I,  c.  18.  make  all 
tin warraut able  undertakings  by  unlawful  subscriptions,  subject 
Jo  the  penalties  of  a  prxthunire.  12.  The  .statute  12  itco.  3. 
c.  1 1 ,  subjects  to  the  penalties  of  the  statute  of  praemunire  all 
such  us  knowingly  and  wilfully  solenmize,  assist,  «)r  are  present 
at,  any  forbidden  marriage  of  such  of  the  descendants  of  the 
body  of  King  CJeorge  the  Second,  as  are  by  that  act  prohibited 
.to  coutract  marriage  without  the  consent  of  the  crown. 

The  punishment  for  pramunire,  is,  that  the  oflfender  shall 
i)t  put  out  of  the  king's  protection,  and  that  his  lands,  tenc- 
jntrnts,  goods  aud  chattels  shall  be  forfeited  to  the  king,  and 

that 
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that' his  body  shall  reniaiu  in  prison  at  the  king's  plea- 
sure. 

4.  Of  Misprisions  and  Contempts^  affecting  the  King  and 
his  Govenimetit. 

Misprisions,  from  mespris,  neglect'  or  contempt,  are  gene- 
rally underbtood  to  be  all  such  high  offences  as  are  under  the 
degree  of  capital  treason,  but  nearly  bordering  thereon.  A 
misprision  is  contained  in  every  treason  and  felony;  and  the 
king  may  proceed  agaiiiit  the  offender  for  the  misprision  only. 
Misprisions  may  be  either  by  omission  or  commission.  By 
omission,  where  a  person  knows  that  another  has  committed 
treas<m  or  felony  of  any  kind,  and  does  not  reveal  it :  by  com- 
mission, as  in  contempts  and  high  misdemeanours  ;  as  by  the 
mal-adminislration  of  such  officers  as  are  in  public  trust  and 
employment;  neglecting  to  join  the  posse  comii  a  tus  vihen  re- 
quired  by  the  sheriffs  and  justice,  according  to  2  Hen.  5,  c.  8  ; 
speaking  or  writing  against  the  king  or  his  government ;  denying, 
by  lieedless  discourse,  his  rigllt  to  the  crown ;  striking  in  the 
king's  palaces  or  courts  of  justice ;  rescuing  a  prisoner  from 
any  court ;  dissuading  a  witness  from  giving  his  evidence,  and 
the  like  {d). 


CHAP.  IV. 


Of  Offences  against  public  Justice. 

1.  OF  imbezzling  or  vacating  Records. 

Imbezzlmg  or  vacating  records,  or  falsifying  certain 
other  proceedings  in  a  court  of  judicature,  is  a  felonious 
offence  against  public  justice.  It  is  enacted  by  the  statute 
8  He}i.  6,  c.  12,  that  if  any  clerk,  or  other  person,  shall  wil- 
fully take  away,  withdiaw,  or  avoid  any  record  or  process  in 
the  courts  of  justice  in  VVestniinster  hall,  by  reason  whereof  the 
judgment  shall  be  reversed  or  not  take  effect ;  it  shall  be  fe- 
lony not  only  in  the  principal  actors,  but  also  iu  their  pro- 
curers and  abettors.  Likewise  by  statute  21  Jac.  I,  c.  26,  to 
acknowledge  any  tine,  recovery,  deed  enrolled,  statute,  recog- 
nizance, bail,  or  judgment,  in  the  name  of  another  person  not 
privy  to  the  same,  is  felony  without  Ijenefit  of  clergy.  Which 
law,  extending  only  to  proceedings  in  the  courts  themselves,  it 

(d)  4  Bl.  Com.  c.  9, 
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was  fnarted  by  the  4  W.  and  M.  c.  4,  that  to  personate  any 
other  person  (as  bnil)  before  any  judge  of  assize,  or  other  com- 
miiisioner  authorised  to  take  bail  in  the  country,  is  also  felony. 

2.  Of  Duress  of  Iniprisoinneut. 

To  prevent  abuses- by  the  extensive  power  which  the  law  is 
obliged  Xi  repose  in  gatders,  it  is  enacted  by  statute  14  Eihv. 
3,  c.  10,  that  if  any  gaoler,  by  too  great  duress  of  iniprisou- 
ment,  makes  any  prisoner  that  he  has  in  ward  become  an  ap- 
prover or  an  appellor  against  his  will,  that  is  to  accuse  at>d 
turn  evidence  against  some  other  person,  it  is  felony. 

3.  Of  Obstructing  Process. 

To  obstruct  an  arrest  u\)o\\  a  criminal  process  makes  the 
offender  a  ptirticc/ts  criminis;  and  by  8  and  9  fV,  .S,  c.  C7; 
ij  Cii'o.  1,  c.  28  ;  and  I  I  Geo.  I,  c.  22,  to  oppose  the  exe- 
ctition  of  any  process,  in  any  pretended  privileged  place  within 
tlie  bills  of  mortality,  is  felony. 

4.  Of  Escape. 

Officers  who,  after  arrest,  negligently  permit  a  felon  to 
escape,  are  punishable  by  line  (c) ;  but  if  tlie  ofticor  volunta- 
rily 9«ifters  a  felon  to  escape,  he  becomes  gudty  of  the  same 
crime  for  w  hich  the  felon  was  in  custody  {f). 

5.  Of  breaking  Prison. 

To  break  prison  when  lawfully  committed  for  any  treason 
or  felony,  is  felony ;  and  when  couiiued  ou  any  inferior  charge, 
is  a  misdemeanour  {g). 

fi.  Of  llescue. 

To  rescue  a  person  apprehended  for  felony,  is  felony;  for 
treason,  treason  ;  and  for  ;i  misdemeanour,  a  miedemeauour. 
By  Stat.  l6  Cmco.  2,  c.  31,  to  convey  to  any  prisoner  in  cus- 
tofly  for  treason  or  felony,  any  arms,  instrunieuts  of  escape, 
©r  disguise,  without  the  knowledge  of  ihe  g.v»ltr,  though  no 
escape  be  altempled,  or  any  way  to  assist  .«uch  prisoner  to 
attein])t  an  escape,  though  no  escape  be  actually  uMide,  is 
felony,  and  subjects  the  offender  to  transportation  for  seven 
years;  or  if  the  prisonei*  be  in  custody  for  petit  larceny  or 
other  inferior  offence,  or  charged  with  a  del>t  of  100/.  it  \^ 
then  a  misdenu  anour,  punishable  with  fme  and  imprisoii- 
Hieut. 

iJy  the  25  (ieo.  2,  c.  37,  to  rescue,  or  attempt  to  rescue, 
any  person  committed  for  nnnder,  or  for  transportation  ((J 
Geo.  I,  c.  23),  or  for  destroying  turnpike  gates  (8  (tco.  2, 
c.  20),  or  for  smuggling  (I yGfo.  2,  c.  34),  or  for  any  of- 

{i\  I  HOe.  P.  C.  6->o.        (/>  4  B>.  C«m.  izg.        [g)  %  Hawk.  P.  C.  laX. 
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fences  against  the  Black  Act,  (P  Geo.  \,  c.  22)  it  fs  felony 
without  beuetit  of  clergy.  Anxl  to  rescue^  or  attempt  to 
rescue  the  body  of  a  felon  committed  for  murder,  subjects  to 
transportation  for  seven  years.  Nay,  even  if  any  person  be 
charged  with  any  offences  against  the  Black  Act,  ^  Geo.  1, 
c.  22,  and  being  required  by  order  of  the  privy  council  to 
surrender  hinjself,  neglects  so  to  do  for  forty  days,  both  he 
and  all  that  knowingly  conceal,  aid,  abet,  or  succour  bim,  are 
felons  without  benefit  of  clergy. 

7.  Of  Returning  from  Tran3]>ort£(tiori. 

By  4  Geo.  i,  c.  11;  l6  Geo.  2,  c.  15;  8  Geo.  S,  c  15,  if 
any  offender  ordered  to  be  transported  to  America;  or  by 
19  Geo.  S,  to  any  part  beyond  the  seas,  sliall  return  into' 
any  part  of  Great  Britain  or  Ireland,  without  some  lawful  cause 
(()  Geo.  1 ,  c.  23),  before  the  end  of  the  term  for  which  htf 
was  transported,  it  is  felony  without  benefit  of  the  clergy; 
as  is  also  the  assisting  him  to  escape  from  such  as  are  con- 
veying him  to  the  port  of  transportation.  And  by  the  24 
Geo.  3,  c.  oQ,  if  any  offender  shall  be  ordered  by  the  court 
to  be  transported,  or  shall  agree  to  transport  himself  on  cer- 
tain conditions,  either  for  life  or  any  number  of  year?,  and 
shall  be  afterwards  at  large  before  the  expiration  of  tlin  terniy 
without  lawful  cause,  in  any  part  of  Great  Britain  or  Ireland,  he 
shall,  being  lawfully  convicted  thereof,  suffer  death  without 
benefit  of  clergy. 

8.  Of  Receiving  stolen  Goods. 

This  offence  is  only  a  misdemeanour  at  Comrtiotf  la\t.  But 
by  the  statutes  3  and  4  IV.  and  M.  c.  9,  and  5  Ann.  c.  3, 
to  buy  or  receive  any  goods  or  chattels  that  shall  be  felo- 
niously taken  or  stolen,  knowing  the  same  to  have  been  stolen, 
makes  the  offender  accessory  to  the  theft  and  felony  com- 
mitted, for  which,  by  4  Geo  1,  c.  II,  he  shall  be  transported 
for  fourteen  years.  And  because  the  accessory  cannot  in  ge- 
neral be  tried,  unless  with  the  princi])al,  or  after  the  princi- 
pal is  convicted,  it  is  enacted  by  the  statutes  1  A)in,  c  9,  ?nd 
i)  Ann,  c.  31,  that  such  receivers  may  be  prosecuted  for  af 
misdemeanour,  and  punished  by  fine  and  imprisonment,  though 
the  principal  felon  be  not  before  taken  so  as  to  be  prosecuted 
and  convicted.  And,  in  case  of  receiving  stolen  lead,  iron, 
and  .certain  other  metals,  such  offence  h  by  statute  29  Geo.  2, 
c.  30,  punishable  by  transportation  for  fo-jrteen  years.  So 
that  now  the  prosecutor  has  two  meiliods  in  his  choice  :  either 
to  punish  the  receivers  for  the  misdemeanour  immediately,  be- 
fore the  thief  is  taken:  or  to  wait  till  the  felpn  is  convicted, 
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s^d  then  punish  hitn  as  an  accessory  to  thi*  felony.  But  it  ia 
yrovKled  b^  the  aanic  slatutcs,  thut  he  shall  only  make  use  of 
om ,  uiid  nol  boih  of  tlitse  niethoiLs  of  ^Hini^hnient.  Wy  the 
^nif  Matult'  also,  Cy  (jlo.  2,  c.  'oO,  ptrson*;  having  lead,  iron, 
and  ctl  tr  ntttals  in  their  cu-stody,  mid  nut  giNin«;  a  saMsfac-* 
{ir\  a»«<'iint  how  ihev  iau»e  by  ihe  same,  are  guiliy  of  a'^iii- 
jenitanour,  an  I  puni^hable  by  line  .01  iniprisonnicnt.  AwA 
^y  blalute  10 ^^''•.  ^'}>  c,  48,  all  known  receivers  of  stolen 
j)lute  or  jewels,  taken  by  rol  b'  ry  on  ihe  hijih  way,  or  when  a 
burglary  aecoui panics  the  ssleahig,  may  he  tried  as  well  bcfoie 
as  after  the  convittiun  of  tlie  print  jpal,  and  whetb^T  he  be  in 
vr  oui  of  custody ;  and,  if  convicted,  shall  be  a((judged  guilty 
of  felony>  and  transported  ftir  lourteeii  years. 

By  the  statute  2  Geo.  3,  c.  28,  if  any  person  buy  or  re- 
ceive atiy  jiart  of  the  cargo  of  any  ship  or  vessel  in  the  river 
Thuiiit'^.  knowing  the  same  to  l)e  stolen,  he  may  be  tried  be- 
fore the  i»rincipal.  By  the  1 1  Geo.  3,  c.  G9,  Inners  or  receivers 
of  anv  ptv^tcr  pot,  or  other  vessel,  or  any  pewter  in  any  shape, 
may  be  tried  before  the  p.iincipal  is  ron\icted,  and  transported 
for  seven  years,  or  kept  to  hard  labour  for  three  years.  And  by 
the  £2  Geo.  3,  c  5^,  in  all  cases  whatsoever,  where  any  goods 
and  eliaittls  (except  had,  iron,  copper,  brass,  bell-metal,  and 
sohler),  are  stolen,  the  receiver  may  be  punished  for  the  mis- 
demeanour, whether  the  principal  be  amenable  to  justice  or 
not,  except  the  principal  has  been  ccnvictcd  of  grand  larceny, 
or  some  greater  otiVnce,  in  stealing  the  same. 

As  to  the  olVence  of  taking  a  reward,  under  pretence  of 
helping  the  owner  to  his  stolen  goods,  it  is  provided  by  the 
statute  4  Geo.  1,  c.  11,  that  whoever  shall  take  a  reward 
under  the  pietence  of  helping  any  one  to  stolen  goods,  shall 
sufter  as  the  Iclon  who  stole  them;  unless  he  causes  such  prin- 
cipal felon  to  be  apprehended,  ond  brought  to  trial,  and  also 
gives  evidence  against  tirem. 

9.  OfTheftbote. 

Theftbote,  which  is  where  the  party  robbed  not  vnly  knows 
the  felon,  but  also  lakes  his  goo<is  again,  <»r  other  amends,  upon 
agreement  not  to  prosecute,  is  pnnu^hable  by  the  conujion  law 
with  fnie  and  imprisonment.  i5y  statute  2d  Geo.  '2,  c.  3(), 
even  to  advertise  a  rewrjrd  for  the  return  of  stolen  goods,  with 
no  ijuestiotis  asked,  or  words  to  the  same  purport,  subjectji  the 
^dvertit^r  and  printer  to  a  forfeiture  of  JO/,  each. 

10.  Of  IJarratry. 

''  '  ^   is  the  oO«iice  of  fier  A 

»  1  (juarreb  bclweui  his  , 
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eilher  at  law  or'  otherwise ;' the  punishment  of  whicli  in  a 
common  person,  is  by  tnie  and  imprisonment,  and  surety  for 
good  behaviour;  but,  if  the  cti'onder  belongs  to  the  profession 
of  the  la\/,  it  is  enacted  by  statute  12  Geo.  \,  c.29,  that  he  shall 
be  transported  for  seven  years.  Hereunt6  also  may  be  referred 
another  oifence,  of  equal  malignity  and  audaciousness;  that 
of  suing  another  in  the  name  of  a  fictitious  plaintiff;  either 
one  not  in  being  at  all,  or  one  who  is  ignorant  of  the  suit. 
This  offence,  if  committed  i'h  any  of  the  king's  superior  court^ 
is  left,  as  a  high  contempt,  to  be  punished  at  their  disoetion. 
But  in  courts  of  a  lower  degree,  where  the  crime,  is  equally 
pernicious,  but  the  authority  of  the  judges  not  equally  extensive, 
it  is  directed  by  the  statute  8  Eliz.  c.  2,  to  be  punished  by 
six  montijs  imprisonment,  and  treble  damages  to  the  party 
injured. 

1 1 .  Of  Maintenance. 

Maintenance  is  an  officious  intenneddling  in  a  quarrel  or 
suit,  to  the  disttubance  or  hindrance  of  coinnion  right.  It  is, 
first,  niral'is,  or  in  the  country ;  as  where  one  assists  another 
in  his  pretensions  to  certain  lands,  by  taking  or  holding  the 
possession  of  them  from  him  by  force  or  subtlety ;  or  where 
one  stirs  up  quarrels  and  suits  in  the  country,  in  relation  to. 
matters  wherein  he  is  no  ways  concerned ;  and  this  kind  of 
maintenance  is  punishable  by  fine  and  imprisonment.  Se- 
condly, airiulh,  or  in  a  court  of  justice,  where  one  officiously 
intermeddles  in  a  suit  depending  in  any  such  court,  whicli  no  way 
belongs  to  him,  by  assisting  either  paity  with  money  or  other- 
%vise  in  the  prosecution  or  defence  of  any  such  suit ;  and  this 
is  also  punishable  by  the  cohunon  law  by  fine  and  imprison- 
ment ;  to  which  the  statute  32  Hen.  8,  c  9)  has  added  a  for- 
forfeiture  often  pounds  (A).  A  man  may,  however,  maintain 
the  suit  of  his  near  kinsman,-  servant,  or  poor  neiglibour,  out 
of  charity  or  compassion,  with  impunity  (/). 

12.  Of  Champerty. 

Charajjerty  is  a  species  of  maintenance,  and  punished  in 
the  same  manner,  being  a  bargain  with  a  plaintiff  or  defend- 
ant, campum  parti'e,  to  divide  the  land,  or  other  in-itter 
sued  for  between  them,  if  they  prevail  at  law;  whereupon 
the  champertor  is  to  carry  on  the  party's  suit  at  his  own  ex- 
pcHce  [k). 

{b)  I  Hawk.  P.C..535.  Co.  Lit.  368.  2  Inst.  208.  ■  (i)  Noy's  Max. 
c.  J,  s.  J 8.  ;A)  4  lit.  Com.  135. 

13.  Of 
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J  3.  Of  Compounding  laforniations. 

By  the  statute  1 8  EUz.  c.  o,  it  is  enacted,  that  if  any  per- 
son informing  under  prtitencc  of  any  penal  law,  even  where 
the  wlijole  penalty  is  given  to  the  prosecutor,  makes  any  com- 
position without  leave  of  the  court,  or  takes  any  money  or 
promise  from  tlie  defendant  to  excuse  him  (which  demon- 
strates his  intent  in  commencing  the  prosecution  to  be  merely  to 
serve  bis  own  tnds,  and  not  for  the  public  good),  he  shall  for- 
feit 10/.  shall  stand  two  hours  on  the  pillory,  and  sludl 
be  for  ever  disabled  to  sue  on  any  popular  or  penal  sta- 
tute. 

But  it  is  no  offence  to  compound  a  misdemeanour,  for  in 
case  of  a  misdemeattour,  the  person  injured  may  maintain  an 
action  to  recover  a  conipensation  in  damages  (/). 

14.  Of  Conspiracies. 

Conspiracy,  strictly  taken,  is  an  agreement  between  two 
or  more  to  9;)peal  or  indict  an  innocent  man  of  felony,  fals«ly 
and  maliciously,  withoyi  any  probable  cause  ;  w  ho  is  accord- 
inply  appealed  or  irclicted,  and  afterwards  lawfully  acquitted. 
In  this  case,  the  dt  iij.quents,  for  there  must  be  two  at  least 
to  form  ^.  conspiracy,  are  punished  by  imprisonment,  fine,  and 
pillory. 

Every  conspiracy  to  injure  individuals,  or  to  do  acts  which 
3re  unlawful  or  prejudicial  to  the  comnnmity,  is  a  conspiracy. 
Journeymen,  who  refuse  to  work,  in  consequence  of  a  com- 
bination, till  their  wages  are  raised,  may  be  indicted  for  a 
conspiracy  (;«).  But  by  the  40  Gto.  3,  c.  lOG,  any  two  jus- 
tices of  the  peace  have  cognizance  of  oflences  of  this  kind,  and 
uiay,  upon  conviction,  punish  the  offenders  by  imprisoim)ent 
iii  the  county  gaol  fur  three  mouths,  or  by  imprisonment  and 
bard  labour  in  the  house  of  coirection  for  tw  o  months. 

Xhough  it  is  legal  for  one  journeyman  or  servant  to  refuse 
to  work,  unless  he  is  paid  the  wages  he  demand.-,  yet  a  com- 
bination of  two  or  more  to  raise  their  wages  becomes  criminal. 
So  a  contbination  of  two  or  more  masters  tu  lower  the  wages 
of  their  servants  would  be  equally  criminal. 

15.  Of  J-eijury. 

Perjury  is  defined  to  be  a  crime  committed  by  wilful  false 
swearing  ip  any  judicial  proceeding,  in  a  matter  material  to 
the  issue  or  point  in  question,  on  a  lawfid  oath  administered 
^y  some  person  of  competent  authority.     Subornation  of  pcr- 

(/)  4  Bl.  Com.  136.  0.  (n)  Hawk.  V.  C.  i^t. 
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jury  is  the  offence  of  procuring  another  to  take  such  false  oath 
as  constitutes  peijury  in  the  principal.  The  punishment  for 
these  offences  is  fine  and  imprisonment,  and  never  more  to  be 
capable  of  bearing  testimony.  By  .5  Elh.  c.  9*  whoever 
shall  procure  another  to  commit  wilful  and  corrupt  perjury 
shall  forfeit  forty  pounds,  or  suffer  one  year's  imprisonment, 
and  stand  on  the  [)illory,  and  never  from  thenceforth  be  re-, 
ceived  as  a  witness  in  any  court  of  record.  And  by  2  Geo.  2, 
c.  25,  besides  the  punishment  already  to  be  inHictcd  for  so 
great  crimes,  the  offender  may  be  sent  to  the  house  of  correction, 
or  transported  for  seven  years.  .To  constitute  perjury,  the 
falsehood  of  the  oath  must  be  wilful,  from  a  jjerverse  mind 
and  deliberate  intention;  and  not  happening  through  unavoid- 
able haste,  inadvertency,  or  weakness.  The  import  of  the 
oalh  may  be  true,  and  yet  the  swearing  may  be  false  ;  for  if  a 
person  swears  to  a  truth,  yet  if  he  cudd  not  possibly  know 
the  fact,  he  is  as  much  perjured  as  if  it  had  been  false.  The 
oath  must  be  administered  by  some  person  having  competent 
authority  for  that  purpose  ;  for  all  extrajudicial  oaths  are  il- 
legal; and  although  a  person  may  be  forsworn,  he  cannot  be 
perjured;  ?nd  therefoie  it  must  also  be  in  son)e  judicial  pro- 
ceeding. It  need  not,  however,  be  absolute  ;  for  a  man  may 
be  peijured  in  swearing  that  he  thinks  or  believes  a  fact  to 
be  tru;:;  which  he  must  know  to  be  false  ;  but  the  fact  must 
be  in  some  degree  material,  or  no  injury  is  done ;  and  if  it  be 
material,  it  is  of  no  conseciueuce  whether  it  be  believed  or 
not  {n). 

l(j.  Of  Bribery. 

Bribery  is  where  a  judge  or  other  person  concerned  in 
the  administration  of  justice  takes  any  undue  reward  to  in- 
fluence his  behaviour  in  his  office.  In  inferior  officers,  this  of- 
fence of  taking  bribes,  is  punished  with  fine  and  imprisonment ; 
and  in  those  who  offer  a  bribe,  though  not  taken,  the  same  (o). 
But  in  judges,  especially  the  superior  ones,  it  has  always 
been  loeked  upon  so  heinous  an  offence,  that  the  chiut  justice 
Thorpe  was  hatiged  for  it  in  the  reign  of  Edward  3.  By  the 
statute  1 1  llm.  4,  all  judges  and  officers  of  the  king,  convicted 
of  bribery,  shall  forfeit  treble  the  bribe,  be  punished  Ht  ihe 
king's  will,  and  be  discharged  from  the  king's  service  for 
ever  (p), 

{n)    1   Hawk.  P.  C.  318.       4    BI.   Com.    136.       Lsach's    Cr.    Law,    170. 
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It  was  held  to  be  a  misdemeanour  to  offer  a  sum  of  money 
to  the  first  lord  of  flie  lrea«iiry,  lor  the  p  trpose  of  obtainin<j 
an  appointment  under  government  by  Ins  interest  and  recom- 
mendation {(]). 

Under  this  head,  the  taking  or  giving  of  a  hriF>e  f<»r  offices 
of  a  public  nature,  and  which  is  said  to  be  bribery,  seems  re- 
ferrible. 

By  Stat.  5  and  6  Edw.  6,  c.  l6,  it  is  enacted,  "  that  if  any 
person  bargain  or  sell  any  office,  or  deputation  of  any  ortice, 
or  any  pait  of  any  of  them,  or  receive  any  money,  fee,  N,c. 
directly  or  indirect!;',  or  take  any  promise,  &c.  to  receive  any 
money,  &c.  directly  or  indirectly,  for  any  office,  or  for  the  de- 
putation of  any  office,  or  any  p^rt  of  any  of  them ;  or  to  the 
mlent  that  any  person  should  have,  exerciHe,  or  enjoy  any  of- 
fice, or  the  deputation  of  any  f>ffice,  or  any  part  ot  any  of 
them,  which  shall  in  anywise  concern  the  administration  or' 
execution  of  justice,  or  the  receipt,  &.c.  of  any  of  the  king'i 
treasure,  or  the  keeping  of  any  ot  the  king's  towns.  6cc.  being 
for  a  place  of  strength  and  defence ;  or  w  hich  shall  concern 
or  touch  any  clerkship  to  be  occupied  in  any  manner  of  court 
of  record  wherein  justice  is  to  be  administered ;  that  then 
every  person  that  shall  so  offend,  shall  not  only  lose  aud  for- 
feit all  his  and  their  right,  interest,  and  estate,  in  or  to  any  of 
the  said  office  or  offices,  &c.  but  also  all  persons  who  shall  give 
or  pay  any  sum  of  money,  &c.  or  shall  m.ike  any  promise,  &,c. 
sliall  immediately  be  adjudged  disabled  in  the  law  to  all  intents 
and  purposes  to  have,  &.c.  the  siud  office,  8cc." 

-And  "  It  is  further  enacted,  that  bargains,  sales,  promises, 
bonds,  agreements,  covenants,  and  assurances  shall  be  void  to 
und  against  him  and  them  by  whom  any  i>uch  bargain,  £cc, 
shall  be  made." 

"  Provided  always,  that  this  act  shall  not  extend  to  any 
office  whereof  any  person  is  seized  of  any  estate  of  inheritance, 
nor  f  ar»y  office  of  parkership,  or  of  the  keeping  ot  any 
])ark-housej  manor,  garden^  chace,  or  forest,  or  to  any  of 
them." 

"  It  is  /bIso  provided  that  this  act  shall  not  be  prejudicial 
to  the  chief  justices  of  the  king's  bench,  or  common  pleas,  or 
the  justiccli  of  assize;  but  that  they  may  do  in  e\ery  behalf, 
conitining  any  office  to  be  given  or  granted  by  ihcm  as  they 
Dii^ht  have  done  before  the  making  of  this  act," 

(?)  4  Bur.  z^gS.  ** 
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For  Bribery  at  Elections,  see  title  ''  Parliament;"  under 
vhicli  head  the  following  omission  should  have  appeared. 
13y  7  and  8  fV.  3,  c.  7,  all  contracts  and  securities  given 
to  procure  the  return  of  a  member  of  parliament  are  void, 
and  the  maker  or  giver  of  the  same  is  liable  to  a  penalty  of 
300/. 

!?•  Of  Embracery. 

Embracery  is  an  attempt  to  influence  the  jury  corruptly  to 
one  side  by  promises,  persuasions,  entreaties^  money,  eater- 
tainments,  or  the  like.  The  punishment  for  the  person  em- 
bracing is  by  tine  and  imprisomeut ;  and  for  the  juror  so  em- 
braced, if  it  be  by  taking  money,  tlie  punishment  (by  divers 
statutes  of  the  reisjn  of  Edward  3),  is  perpetual  inramy,  im- 
prisonment for  a  year,  and  foileiture  of  th«  tenfold  value. 

18.  Of  Extortion. 

Extortion,  in  a  large  sense,  signified  any  oppression  under 
colour  of  right:  but  in  a  strict  sense,  it  is  the  taking  of 
money  by  any  officer,  by  colour  of  his  office,  where  none  at  all 
is  due,  or  not  so  much  as  due,  or  where  it  is  not  yet  due. 
It  is  punishable  with  forfeiture  of  the  office,  tine,  imprisonment, 
and  other  discretionary  censure,  regulated  by  the  nature  au4 
figgravation  of  the  otfence  committed  (r). 


CHAP.  V. 


Of  Offences  against  the  public  Peace, 

1.  OF  Riots,   Routs,  and  unlaw  ful  Assemblies. 

A  riot  is  a  .tumultuous  disturbance  of  the  peac«,  by  three 
persons  or  more  assembling  together  of  their  own  authority, 
Avith  an  intent  mutually  to  assist  one  another  against  any  one 
who  shall  oppose  them  in  the  execution  of  some  enterprize- 
of  a  private  nature,  and  afterwards  actually  executing  the  same 
in  a  violent  and  turbulent  manner,  to  the  terror  of  the  people, 
whether  the  act  intended  were  of  itself  lawful  or  unlawful  (a). 

A  rout  is  a  disturbance  of  the  peace,  by  persons  assembling 
together  with  an  intention  to  do  a  thing,  which,  if  it  be  exe- 

(')  1  Hawk.  P.C.  Ji6.     4  Bl.Com.  141,        ^,         (i)  i  Hawk.  P.  253. 

I<d.  Raym.  4S4. 
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ctited,  will  make  them  rioters :  and  actually  making  a  motion 
towards  the  execution  thereof  will  have  ihe  same  eiFect  (/). 

An  uulawtul  assembly  is  a  duturbance  of  the  peace,  by 
persons  barely  assembling  together  with  an  intention  to  do  a 
tiling,  which,  if  it  were  executed,  would  make  them  rioters, 
but  neither  actually  executing  it,  nor  making  a  motion  to- 
wards the  execution  of  it ;  and  indeed  any  meeting  w  hatso- 
ever,  of  great  ntunbers  of  people,  with  such  circumstances 
of  terror  as  cannot  but  endanger  the  )uiblic  peace,  and  laise 
fears  and  jealousies  among  the  king's  subjects,  seems  to  be  an 
unlawful  JUjsembly.  These  ofttnces  are  in  general  punished  as 
trespasses  by  tine  and  imprisonment,  and  sometimes  by  pil- 
lory («)• 

The  statute  1  Geo.  1,  c.  5,  enacts,  generally,  that  if  any 
twelve  persons  (but  from  the  number  of  three  to  eleven,  is  by 
fine  and  imprisonment),  are  unlaw  fully  assembled  to  the  dis- 
turbance of  the  j)eaee,  and  any  one  justice  of  the  jKace, 
sIieriiF,  under-sheriff,  or  mayor  of  a  town,  shall  think  proper 
to  counnand  them  by  pi  oclamation  to  disperse ;  if  iliey  con- 
temn his  orders  and  continue  together  for  one  hour  altt  rwaids, 
such  contempt  shall  be  felony  without  benciit  of  cleiicy.  And 
farther,  if  the  reading  of  the  proclamation  be  by  fiuce  op- 
posed, or'the  reader  be  in  any  manner  wilfully  hinili  r»  d  from 
the  reading  of  it,  such  opposers  and  hinderers  are  felons  w  ilh- 
out  benciit  of  clergy  :  and  all  persons  to  whom  such  pro- 
clamation ought  to  have  been  made,  and  know  ing  of  such  hin- 
derance,  and  not  dispersing,  are  felons  without  binclit  of 
clergy.  And  by  a  subsequent  clause,  if  any  person  so  riotously 
assembled,  begin,  even  before  proclamation,  to  demolish  or 
pull  dow n  any  church,  chapel,  or  building  for  religious  worship, 
certified  pursuant  to  the  toleration  act  ( 1  fl.  and  M.  c.  18).  or 
uny  dwelhng-house,  barn,-  stable,  or  other  out-house,  he  shall 
bo  adjudgf d  a  felon  without  benefit  of  clergy.  And  by  the 
stat.  \3  Hen.  4,  c.  7,  any  two  justices,  together  with  the 
sheriff  and  under-sherifl'  of  the  county,  may  come  with  the 
posse  iOinitafuSfit'  need  be,  and  suppress  any  such  riot,  assembly, 
or  rout,  arrest  the  rioters,  and  record  upon  the  spot  the  na- 
ture and  circumstances  of  the  whole  transaction;  which  re- 
cord aloiu;  shall  be  a  sufficient  conviction  of  the  offenders. 
In  the  interpretation  of  which  statute  it  has  been  held,  that 
all  persons,  uublemen  and  others,  except  woiiien,  clergymen, 

(t)  I  IlawL.  p.  C.  Z97.     DaJtoa,  85.        («)  i  lUwk.  P.  C.  19^.     *  RoU 
Akr.  ao8. 
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■persoiis  decrepit,  and  infants  under  fifteen,  are  bonnd  to  a|- 
teud  the  justices  in  suppressing  a  riot,  upon  pain  of  line  aijd 
inprisonment ;  and  that  any  baltery,  maiming,  or  killing  of  the 
rioters,  that  may  liappen  in  suppressing  the  riot,  is  justi- 
fiable iic). 

By  the  9  Geo.  3,  c.  29^  the  above  statute  of  1  Geo.  I, 
c.  5,  is  extended  to  ^'  any  wind,  saw-mill,  or  other  windmill, 
or  any  watermill  or  other  mill,  and  the  works  thereunto  be- 
longing." 

By  a  clause  of  the  act  1  Geo.  1,  c.  5,  persons  injured  by 
any  buildings  being  demolished  by  a  riotous  assembly,  may 
recover  damages  in  an  action  against  the  hundred.  And  it 
was  determined  after  the  riots  in  1780,  that  the  owners  of 
houses  might  recover  damages  also  for  the  destruction  of  lur- 
niture,  or  for  any  injury  to  their  property  done  at  the  same- 
time  that  the  builduigs  \\ere  demolished,  or  were  in  part 
pulled  down  (j). 

By  statute  13  Car.  2,  stat.  2,  g.  5,  the  soliciting,  labour* 
ing,  or  procuring  the  putting  of  the  hand  or  consents  of 
above  twenty  persons  to  any  petition  to  king,  or  eitlier 
house  of  parliament,  for  any  alteration  in  church  or  state, 
imless  the  matter  thereof  be  approved  by  three  justices  of 
the  peace  of  the  county,  or  the  major  part  of  the  grand 
jury,  either  at  the  assizes  or  quarter  sessions,  or  in  London,  by 
the  lord  mayor,  alderman,  and  common  council ;  or  present- 
ing any  petition  by  more  than  ten  persons  at  a  time  ;  incurs 
in  either  case  the  forfeiture  of  lOOl.  and  three  months  impii- 
soument. 

Care  must  also  be  taken,  that  petitions  to  the  king  contain 
nothing  which  may  be  interpreted  to  reflect  on  the  administia- 
tion ;  for  if  they  do,  it  may  come  under  the  denomination  of 
a  libel :  and  it  is  remarkable,  that  the  petition  of  the  city  of 
London,  for  the  sitting  of  a  parliament  was  deemed  libellous  ; 
because  it  suggested,  that  the  king's  dissolving  the  parlia- 
ment was  an  obstruction  of  justice  (y).  To  subscribe  a  pe- 
tition to  the  kmg,  to  fiighten  him  into  a  change  of  his  mea- 
sures, intimating  that,  if  it  be  denied,  many  thousands  of  his 
subjects  will  be  discontented,  &c.  is  included  among  the 
contempts  against  the  king's  person  and  government,  tending 
to  weaken  the  same,  and  punishable  by  fine  and  imprison- 
ment (r). 

(ra)  I    Hale.  P.  C.  i6i.  495.  (*■)  Doug.  673.  (y)  Read.  Stat  IV. 

353.         (»)   I  liawk.  P.  C.  c.  23,  s.  3. 
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It  may  not  be  improper  to  mention  here  how  when  county 
is  liuble  to  make  good  the  njischiefs  produced  by  riots. 

Where  a  mob  attacked  a  bnker's  house  and  broke  the  glass 
and  wiiidoMJJ,  and  compelled  the  baker  to  sell  flour  at  a  price 
named  by  themselves,  below  the  marketable  value ;  it  was 
held  that  the  plaintiff  might  recover  for  the  damage  doneta 
the  house  in  an  action  against  the  hmidred,  but  not  for  the 
value  of  the  flour  so  sold,  that  not  being  consequential  to  the 
act  of  demolition.  Nor  could  he  recover  for  the  value  of 
other  flour  taken  and  wasted  in  another  warehouse,  distinct 
from  his  dwelling  house,  on  the  opposite  side  of  the  street, 
of  which  the  lock  was  only  burst ;  that  not  being  a  beginning 
to  demolish,  Sec.  within  the  act,  with  the  view  with  which  it 
appeared  to  be  done  (ji)  *. 

*i    Of  unlawftd  Hunting. 

By  statute  9  Get).  1,  c.  22,  fo  appear  armed  in  any  in- 
closed forest, or  place  where  dter  are  usually  kept,  or  in  any  war- 
rtn  for  hares  or  conies,  or  in  any  high  road,  oj)en  heath,  com- 
mon, or  down,  by  day  or  night,  with  faces  blacked  or  othtr- 
Avise  disgiiised,  or  (being  so  disguised)  to  hunt,  wound,  kill,  or 
steal  any  deer,  to  rob  any  warren,  or  to  steal  fish,  or  to  pro- 
cure by  gift  or  promise  of  reward  any  person  to  join  them  in 
such  unlawlul  aet,  is  felony  without  benefit  of  clerg}'. 

S.  Of  sending  threatening  t.etters. 

By  9  Oeo.  1,  c,  CC,  amended  by  statute  27  Gpo."2,  c.'15; 
if  any  per'5on  shall  knowingly  icnd  any  letter  withoiit  any 
name  sub*=cribcd  thereto,  or  signed  with  a  fictitious  name,  de- 
mauding  money,  venison,  or  any  other  valuable  thing,  or 
threatening  (without  any  demand)  to  kill  any  of  the  king's  sub- 
aubjects^  or  to  fire  their  houses,  outhouses,  barns,  stacks  of 

l«i)  I   East's  Ref .  615. 

♦  The  cases  i.i  wTitcS  hundreds  arc  liable  are  t^for  damjj^f?  sii-irslnfj  |.f' 

ripiou:ily- puiii  ii^ing^  I  Geo.  i,  »t.2,  c.  }.— Uy  k-                              : 

4own  ircfs,  b.  ,  o. It-houses,  bainJ,  stacks  of  coi 

Wool,  9  r  "    1.  z,  c.  26.— By  cutting   hop-hi;.     ,    ic  v.lo.  i, 

C..J*— '  )r  corn,  to  prevei.t  cxporution,    11  Geo.  2,  c.  2a. 

^_|(v    u.  -f„r,,.         ./>(;-r.      -.       ,        ...—i.v    .1. :r., ..-,>;    lurn- 

F  '  ■  c-.S^- 

—  s  ■     —       .        ;  .   minci 

and  pito  oi   i:0ul-v4u>l  oa  ex)>of  t«ii<»(i  ot  wool, 

AI«o  if  any  I  «.mic»dc  be  committed,  or  dangerous  wound  |i»en,  whether  with 
•r  icr,  or  rven  by  miiadventure,  or  in  self-detcnce,  in  .     r 

ixi  .1  iirlds  thereof,  in  the    djy-timr,  .ind    the    offcn<l> 

t  H  .  ,..„,.  .,.  .merccd ;  and  »  out  of  a  luwn,  the  hundred  bhali  v.  -:. 

Jiun.  53.     %  Ibid.  31J. 
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com  or  grain,  hay  or  straw,  he  ,is  guilty  of  felony  without  be* 
iieHt  of  clei-gy. 

By  50  Geo.  2,  c.  24,  whoever  shall  sencior  deliver  any  letter 
or  writing,  with  or  without  a  name,  threatening  to  accuse  any 
person  oi  any  crime  punishable  by  death,  transportation,  or  piU 
lory,  with  a  view  or  intent  to  extort  or  gain  money,  goods, 
wares,  or  merchandize,  from  the  person  so  threatened  to  be 
accnsed,  shall  be  punished  by  pillory,  or  public  whipping,  or 
line  and  imprisonment,  or  transportation  not  exceeding  seven 
years. 

4.  Of  Affrays. 

Au  atlVay  is  the  fighting  of  two  or  more  persons  in  some 
public  place,  to  the  terror  of  his  majesty's  subjects ;  for  if  the 
lighting  be  in  private,  it  is  no  affray,  but  an  assimlt.  Affrays 
may  be  suppiessed  by  any  private  person  present;  but  the 
constable,  Mho  is  bound  to  keep  the  peace,  may  break  opea 
doors  to  suppress  an  affray,  or  apprehend  the  affrayers.  The 
punishment  for  common  affrays  is  by  fine  and  imprisonment  (6). 

By  the  I  Man/,  c  f3,  to  disturb  any  lawful  priest  during 
divine  worship  incurs  an  imprisonment  for  three  months.  By 
1  W.  and  M.  c.  18,  to  disturb  any  congregration  permitted  by 
the  Toleration  Act  incurs  a  penalty  of  fifty  pounds.  By  5  and 
Q  Edw.  6,  c.  4,  if  any  person  shall,  by  words  only,  quarrel, 
chide.,  or  brawl  in  any  church  or  church-yard,  the  ordinary 
shall  suspend,  if  a  layman  ab  ingressu  ecdesia;;  and  if  a  clerk 
in  orders,  from  the  ministration  of  his  office  during  pleasure ; 
and  if  any  person,  in  such  church  or  church-yard,  proceed  to 
smite  or  lay  violent  hands  upon  another,  he  shall  be  excom- 
municated ipso  facto ;  or  if  he  strike  him  with  a  weapon, 
he  shall,  besides  excommunication,  on  being  convicted  by  a 
jury,  have  one  of  his  ears  cut  off,  or  having  no  ears,  be  branded 
with  the  letter  F  in  his  cheek. 

5.  Of  destroying  Locks,  Sluices,  or  Flood-g^tes. 

To  pull  d^wn  or  destroy  any  lock,  sluice,  or  flood-gate, 
erected  by  authority  of  parliament,  on  a  navigable  river,  is,  by 
statute  8  Geo.  2,  c.  20,  made  felony  without  benefit  of  clergy; 
and  the  rescuing  any  person  in  custody  for  the  same,  is  subject 
to  the  same  punishment.  By  the  statute  4  Geo.  3,  c,  12, 
maliciously  to  damage  or  destroy  any  banks,  sluices,  or  other 
works  on  such  navigable  river,  to  open  the  flood-gates,  or 
otherwise  obstruct  the  navigation,  is  made  felony,  punishable 
with  transportation  for  seven  years.     And  by  statute  13  Geo.  3, 

(^)  4  Bl.  Com.  145. 
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c.  84,  maliciously  to  pull  down  or  otlienvise  destroy  any  turn- 
pike-gnte,  or  fence,  toll-house,  or  weijjhing- engine  thtreunto 
belonging,  erected  l\v  authority  of  parliament,  or  to  rescue  any 
person  in  custody  for  the  same,  is  made  felony,  punishable  al 
the  discretion  of  the  court  by  transportation  for  seven  years, 
or  imprisonment  for  any  term  not  exceeding  three  years.  Aud 
this  is  extended  by  the  '21  Geo.  b,  c.  20,  tt)  all  subsequent  acts 
to  the  13  Geo.  3,  which  had  been,  or  should  in  future  be, 
passed  for  amending  and  repairing  any  particular  turnpike-road 
in  England. 

(5.  Of  forcible  Entry  and  Detainer. 

At  common  law,  a  man  disseized  of  lands  or  tenements, 
might  legally  regain  possession  by  force,  unless  his  right  of 
entry  was  gone  by  neglecting  to  enter  in  proper  time  ;  but  this 
being  found  by  experience  to  be  very  prejudicial  to  the  public 
peace,  it  \\;ps  thought  necessary  to  restrain  all  persons  from 
the  use  of  such  violent  methods  of  doing  themselves  justice; 
so  that  the  only  entry  now  allowed  by  law  is  a  peaceable  one. 
By  the  statute  5  liic.  2,  c.  8,  all  forcible  entries  are  punished 
with  imprisonment  and  ransom  at  the  king's  will.  And  by  the 
several  statutes  of  15  Rk.  2,  c,  2;  8  lien.  6,  c  9;  SI  EUz. 
c.  1 1  ;  and  21  Jac.  1,  c.  15,  upon  any  forcible  entry  or  forcible 
detainer  after  peaceable  entry,  one  or  more  justices  of  the 
peace,  taking  sufficient  power  of  the  county,  may  go  to  the 
place,  and  there  record  the  force  upon  his  own  view,  and  upoii 
such  conviction  may  commit  the  offender  till  he  makee  tine 
and  ransom  to  the  king;  or  such  justiie  or  justices  may  sum- 
mon a  jury  to  try  the  fact ;  and  if  the  same  Ix:  found  by  that 
jury,  may  restore  the  possession.  But  this  provision  does  not 
extend  to  such  as  endeavour  to  maintain  possession  by  force, 
where  they  themselves,  or  their  ancestors,  have  been  in  the 
peaceable  enjoyment  of  the  lands  or  tenements  for  three  years 
immediately  preceding  (r). 

7.  Of  riding  or  going  armed.  ^ 

liy  2  Edic.  .S,  c.  3,  no  man,  great  or  small,  sliall  go  or  ride 
armed,  by  night  or  by  day,  with  dangerous  or  unusual  weapons, 
terrifying  the  good  people  of  the  land. 

8.  Of  spreading  false  News. 

To  make  discord  between  the  king  and  nobility,  as  concern- 
ing any  great  man  of  the  realm,  is  punishable  by  common  law 
wiili  line  and  imprisonment;  which  is  confirmed  by  statuteti 

(()  4  fil.  Com.  149. 

Westin. 
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Westm.  1.  3  Edw.  1,  c.  34;  2  Ric.  Q,  st.  1,  c.  5;  and  12  Ric. 
£,  c.  11. 

9-  Of  false  and  pretended  Prophecies., 

The  o  Eiiz.  c.  Id,  ordains,  that  if  any  person  do  advisedly 
and  directly  aHvance,  publish,  and  set  forth,  by  writing  or 
open  speech  or  deed,  any  false  or  pretended  prophecies,  with 
intent  to  make  rebellion  or  disturbance  in  the  realm,  he  shall 
pay  a  tine  of  100/.  and  sufler  a  year's  imprisonment  for  the 
first  offence,  and  forfeit  for  the  second  all  his  goods  and  chat- 
tels, and  suffer  imprisonment  for  life. 

10.  Of  Challenges  to  fight. 

A  challenge  to  light,  although  not  an  actual  breach  of  the 
peace,  yet,  as  it  tends  to  provoke  and  excite  others  to  break  it, 
is  an  indictable  ofl'ence,  and  punishable  by  fine  nud  imprison- 
ment. If  this  challenge  arises  on  account  of  any  money  won 
at  gaming,  or  if  any  assault  or  aftVay  happen  upon  such  ac- 
count, the  offender,  by  statute  Q  Ann,  c.  14,  s.  8,  shall  forfeit 
all  his  personal  estate  to  the  crown,  and  suffer  two  years  im- 
prisonment. This  offence  may  be  committed  at  any  time 
after  the  playing  by  which  the  money  is  won  (<^/). 


CHAP.  VI. 

Of  OJences  against  public  Trade. 

OFFENCES  against  public  trade  are  either  felonious  or 
not  felonious. 

1.  Ovvling.  ^ 

Owling,  so  called  from  the  offence  being  carried  on  in  the 
night,  is  the  offence  of  transporting  wool  or  sheep  out  of  the 
kingduai,  to  the  detriment  of  its  staple  manufacture.  By  ihe 
28  Geo.  3,  c.  38,  all  the  statutes  relating  to  the  exportation  or 
carrying  coastwise  of  sheep,  wool,  woolfells,  See.  are  repealed, 
except  so  much  of  9  and  10  IV.  3,  c  40,  as  relates  to  wool 
shorn,  laid  up  within  ttn  miles  of  the  sea,  in  the  counties  of 
Kent  and  Sussex.  The  principal  prohibitions  of  the  28  Geo.  3, 
are,  that  if  any  person  shall  send  or  receive  any  sheep  on  board 
a  ship  or  vessel,  to  be  carried  out  of  the  kingdom,  the  sheep 
and  vessel  are  both  forfeited,  and  the  person  so  offending  shall 
forieit  3/.  for  every  sheep,  and  shall  suffer  solitary  imprison- 
ment for  three  months.     But  wether  sheepjt  by  a  licence  from 

(d)  4  Ea«t's  Rep.  174. 
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the  collectors*  of  the  cu^lotns,  .may  be.  takpji  on  bn^rd  for.tffe 
use  ol  the  ship's  company.  And  eVery  person  who  shjill  export 
out  of  the  kingdom  m\y  wool  or.  wouUeu  articiea  slightly  made 
*jp,  so  as  easily  to  be  reduced  to  woijl  again,  or  any  fuller's 
earth,  or  Uihucco  pipe  clay,  and  every  carrier,  ship-osvner, 
Ci>i!ri)andor,  mariner,  or  other  persoij,  who  shall  knownigly  as- 
sist m  txportiuir.  or  in  altempling  to  export,  these  ariicl^'s,  >hall 
forfeit  three  shillings  for  every  pouuil  weight,  or  the  sum  of 
50/.  in  the  whole,  at  the  election  of  the  pro!i$i cutor,  and  i-liall 
also  sufter  solitary  imprisonment  for  three  moullis.  Btit  wool 
may  be  carried  coastwise,  upon  being  duly  entered,  and  security 
being  given,  according  to  the  directious  of  tlie  .'»tatute,  to  the 
ofljcer  of  tlic  port  from  uheiue  the  sanie  shall  be  conveyed. 
And  the  owners  of  sheep,  which  are  ^horn  within  hve  indes  of 
the  sea,  or  within  ten  mi!e.s  in  Kent  and  Sus^t  x,  cannot  remove 
the  wool  wilhoirt  giving  uoti(  e  to  the  olHcer  of  the  nearest 
port,  as  directed  by  the  statute. 

2.  Sntug^ling. 

Smngjj;lnig,  or  the  offence  of  importing  goods  without  pay- 
ing tlie  duties  imposed  thereon  by  the  laws  of  the  customs  aud 
excise,  is  an  offence  generally  connected  and  carried  on  band 
in  hand  with  the  former.  This  is  restrained  by  a  great  variety 
of  statutes,  vthich  inflict  pecuniary  |>enahies  and  seizure  of  the 
goods  tor  clandestine  snui^ghng,  and  uifix  the  guilt  of  felony, 
with  iiansportHtion  for  seven  years,  upon  the  more  open, 
danng,  aud  avowed  practices;  but  the  last  of  them,  ly  Geo.  2, 
€.  v)4  is  tor  the  purpose  ifiafnr  omnium;  tor  it  makes,  all 
forcible  acts  of  smuggling,  carried  on  in  dciiance  of  the  law?, 
or  even  hi  disguise  to  evade  them,  felony  wilhont-  benefit  of 
clergy ;  enacting,  that  if  three  or  more  persona  shall  assemble, 
with  tire-arms  or  oiher  offensive  weapons,  to  assist  hi  the  illegal 
cxpoitatiou  or  importation  of  goods,  or  in  rescuing  the  same 
alt<.r  j»ei/.ure,  or  in  rescning  olTcndcrs  in  custody  ior  such  of- 
fences, or  shall  pass  with  such  goods  in  disguise,  or  shall 
wound,  shoot  at.  or  assault  any  ollicers  of  the  revenue  when  in 
the  exetution  of  their  duty,  such  persons  shall  be  felons  widi- 
out  the  l>cneljt  of  clergy.  As  to  thai  branch  of  the  statute 
>»hich  required  any  |)erson,  charged  upon  oath  as  u  smuir  ^  i , 
under  pain  oi  deaili,  lu  surreiiiler  Inniseif  upon  prorlaii..!i'  h. 
Sir  \V  iltiam  lUackst«>iie  su^s,  it  ^^ 

subsequent  stuiules,  wliicii  eonlim  - 

^nt  time,  du  ni  terms  continue  oniy  if  the  Siiici  act 

asieiuus  to  the  ]>uinshn>ent  of  the  o ,.,  and  not  to  the 

extraordinary  method  of  a|iprel\i;i}diug  or  causing  them  to  sur- 
render. 
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render.  But  Professor  Christian,  in  his  note  on  the  above 
pussajre,  observes,  that  the  19  Geo.  3,  c.  GQ,  s.  2S,  has  ex- 
pressly declared,  that  the  method  of  apprehendlnr  the  ofFeoders'. 
described  in  the  19  Geo.  2,  c.  34,  and  of  causing  them  to' 
surrender,  is  continued  by  all  the  statutes  which  have  con- 
tinued the  19  Geo.  2,  c.  34 ;  and  it  is  also  recited  at  length  in 
the  24  Geo.  3,  st.  2,  c.  47,  and  is  there  directed  to  be  enforced 
for  procuring  the  apprehending  of  the  capital  felons  described 
by  tiiat  statute,  who  are  persons  who  shall  maliciously  shoot 
into  any  ship  or  boat,  or  at  any  custom-house-officer  or  his 
assistant,  in  the  execution  of  his  duty,  either  on  shore  or  within 
four  leagues  of  it. 

3.  Fraudulent  Bankruptcy. 

Another  offence  against  trade  is  fraudulent  bankruptcy,  of 
M'hich  we  shall  treat  hereafter;  the  several  species  of  fraud 
taken  notice  of  by  the  statute  law  will  now  be  barely  men- 
tioned, viz.  the  bankrupt's  neglect  of  surrendering  hirhself  to 
his  creditors;  his  non- conformity  to  the  directions  of  the  se- 
veral statutes ;  his  concealing  or  embezzling  his  effects  to  the 
value  of  20/. ;  and  his  with-holding  any  books  or  writings  with 
intent  to  defraud  his  creditors :  all  which  the  policy  of  our 
commercial  country  has  made  felony  without  benefit  of  clergy. 
And  even  without  actual  fraud,  if  the  bankrupt  cannot  make 
it  appear  that  he  is  disabled  froin  paying  his  debts  by  some 
casual  loss,  he  may,  bv  the  statute  2 1  Jac .  1 ,  c.  19.  be  set  upon 
the  pillory  for  two  hours,  with  one  ot  his  ears  nailed  to  the 
same,  and  cut  off.  To  this  head  we  may  alsu  subjoin,  that 
by  statute  33  Geo.  3,  c.  5,  it  is  felony,  punishable  by  trans- 
portation for  seven  years,  if  a  person  charged  in  execution  for 
any  debt  under  300/.  neglects  or  refuses,  on  demand,  to  dis- 
cover and  deliver  up  his  effects  for  the  benefit  of  his  creditors. 
And  these,  continues  Mr.  Justice  Blackstone,  are  the  only 
ielonious  offences  against  trade,  the  residue  bemg  mere  misde- 
meanours: as, 

4.  Usury. 

Usury,  which  is  an  unlawful  contract  upon  the  loan  of  money, 
to  receive  the  same  again  with  exorbitant  increase. 

Whatever  were  the  prejudices  of  early  times  against  the 
taking  of  niterest,  they  appear  to  have  worn  off  in  the  reign 
of  Henry  the  Eighth;  a  rational  commerce  having  taught  the 
nation,  that  an  estate  in  money  as  well  as  an  estate  in  land, 
houses,  and  the  like,  might  be  let  out  to  hire,  without  the 
breach  of  one  moral  or  religious  duty.  And  indeed  when  the 
source  of  this  prejudice  is  examined,  it  will  be  found  to  have 

H  h  originated 
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originated  in  a  pojiucal,  and  not  a  moral  precept ;  for  lliougb 
the  JeAvs  were  proliibited  from  taking  usury,  that  is,  interest, 
from  their  brethren,  they  were  in  express  woids  permiited  ta 
take  it  from  a  stranger. 

In  the  reign  of  llenry  the  Eighth  10/.  per  ccirt.  \ras  allowed 
as  the  legal  rate  of  interest ;  but  this  statute  was  repealed  by 
the  5  and  6  ILd.  6,  c.  20,  by  which  all  interest  was  prohibited, 
the  money  lent  and  the  interest  were  declared  to  be  forfeited, 
and  the  offender  to  be  subject  to  fine  and  imprisonment.  i\nd 
thus  the  law  stood  till  the  statute  13  KHz.  c.  8,  which  revived 
ftc  57  J! en.  8,  c.  9,  and  ordained,  that  all  brokers  should  be 
guilty  of  a  premunire,  who  transacted  any  contracts  for  more ; 
and  that  the  securities  themselves  should  be  void.  The  statute 
©•I  Jac.  1,  c.  17,  reduced  the  rate  of  interest  to  8  per  cent.; 
ind  it  having  been  lowered  in  1630,  during  the  usurpation,  to 
6  per  cart.,  the  same  reduction  was  re-enacted  after  the  resto- 
ration, by  statute  1^  Car.  <2,  c.  13;  and  lastly,,  the  statutu 
)^  Ann,  St.  2,  c.  l6,  has  reduced  it  to  bl.  per  ce//^  which  i» 
now  the  extremity  of  legal  interest  that  can  be  taken. 

By  this  statute  \Q.  Ann,  c.  Ifi,  no  person  shall,  directly  or 
indirectly,  for  loan  of  any  money,  or  any  thing,  take  above  the 
value  of  bl.  for  the  forbearance  of  100/.  for  a  year,  and  so- 
iVoportionably  for  a  greater  or  less  sum;  and  all  bonds,  con- 
tracts, and  assurances  made  for  payment  of  any  principal  simi 
to'  be  lent  on  usury,  above  tlie  rate  of  bl.  per  cent,  shall  be 
utterly  void :  and  whoever  shall  take,  accept,  or  receive,  by  \n  ay 
of  corrupt  bargain,  loan,  &c.  a  greater  interest,  sliall  forfeit 
treble  the  money  borrowed,  one  half  of  the  penalty  to  the  pro- 
secutor, the  other  to  the  king :  and  if  any  scrivener  or  broker 
takes  more  than  five  shillings  per  cent,  procuration  money,  or 
more  thaa  twelve  pence  for  making  a  bond,  he  shall  forfeit 
pjl.  with  costs,  and  sutfer  imprisonment  for  half  a  year. 

Tliese  restrictions,  however,  do  not  apply  to  contracts  made 
in  foreign  cortntries;  for  on  such  contracts  the  court  will  direct 
the  payment  of  interest  according  to  the  law  of  the  cotuitry  in 
which  such  contract  was  made  (e).  Thus  Irisli,  American^ 
Turkish,  and  Indian  interest  have  been  allowed  in  our  courts 
to  the  amount  of  even  twelve  per  cent.;  for  the  moderatiou 
or  exorbitance  of  interest  depends  upon  local  circumstances, 
and  the  refusal  to  enforce  such  coutracts  would  put  a  stop  to 
tU  foreign  trade. 

(r)  1  P.  VVmi.  396.    U\i.    %  Bro.  Pari.  Ca.  "jt. 
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The  following  determinations  will  fui  ther  explain  the  general 
principles  that  govern  the  cases  on  this  subject. 

It  is  not  necessary  that  money  should  be  actually  advanced 
to  constitute  the  oft'ence  of  usury,  but  any  contrivance  or  pre- 
tence whatever  to  gain  more  than  legal  interest,  where  it  is  the 
intent  of  the  parties  to  contract  for  a  loan,  will  be  usury;  as 
w  here  a  person  applies  to  a  tradesman  to  leiid  him  money,  who, 
instead  of  cash,  furnishes  him  with  goods,  to  be  paid  for  at  a 
future  day,  but  at  such  an  exorbitant  price  as  to  secure  to  him- 
self more  than  legal  interest  upon  the  amdurit  of  their  intrinsic 
value,  this  is  an  usurious  contract.  Tlie  question  of  usury> 
or  whether  a  contract  is  a  colour  and  pretence  for  an  usurious 
loan,  or  is  a  fair  and  honest  transaction,  must  under  all  its  cir- 
cumstances be  determined  by  a  jury,  subject  to  the  correction 
of  the  court  by  a  new  trial  {f). 

It  is  remarkable,  that  one  species  of  indirect  usury  is 
guarded  against  by  the  statute  Hen.  8,  c.  9>  and  this  part  of  the 
statute  seems  to  be  still  in  force.  By  this  statute  it  is  enacted, 
that  no  person  shall  sell  his  merchandize  to  any  other,  and, 
within  three  months  after,  buy  the  same,  or  any  part  thereof, 
for  a  less  price,  knowing  them  to  be  the  same,  on  pain  of  for- 
feiting double  the  value;  half  to  the  informer  and  half  to  the 
king,  and  also  to  be  punished  by  fine  and  imprisonment. 

It  is  now  clearly  settled,  that  bankers  and  other  persons  dis- 
counting bills  may  not  only  take  five  per  cent,  for  interest,  but 
also  a  reasonable  sum  besides  for  their  trouble  and  risk  in  re- 
mitting cash,  and  for  other  incidental  expences  {g).  But  if  a 
banker  deducts  the  discount  of  5/.  per  cent,  upon  a  bill,  and 
instead  of  paying  the  remainder  in  cash,  gives  a  draft  for  it, 
even  at  a  short  date,  this  has  been  held  to  be  usury ;  for  he 
not  only  gains  five  per  cent,  but  also  the  further  benefit  of  the 
money  till  that  draft  is  paid  {h).  But  whether  more  than  5l. 
per  cent,  intentionally  taken  for  the  loan  and  forbearance  of 
money  is  a  question  of  fact  to  be  decided  by  a  jury.  It  ought 
not  to  be  considered  usury  if  it  is  done  at  th«  request  and  for 
the  convenience  of  the  party,  who  might  have  had  cash  instead 
of  such  bills,  and  where  it  is  not  a  device  and  contrivance  to 
get  beyond  the  fair  allowance  of  interest  and  expence  of  com- 
mission (?'). 

If  a  person  discounts  a  bill  for  the  dfawef  upon  the  terms 
that  he  shall  receive  5  pet  cent,  discount,  and  an  additional 

(f)  Cowp.  112.     Ibid,  770.     Doug.  708.     3T.  R.  53T,  {g)  Ibid.  53. 

{b)  I  East's  R.  92.  (i)   I  Bos.  aad  Pul.  144. 
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sum  for  guaranteeing  the  payment  of  the  bill  by  the  acceptor, 
he  having  no  doubt  of  the  acceptor's  solvency,  tliis  is  an  usurious 
contract  (j). 

On  a  contract  for  a  loan,  reserving  3/.  per  cent,  interest,  if 
a  premium  be  taken  at  the  time  of  the  lonn,  the  crime  of  usury 
is  complete  as  soon  as  any  interest  is  paid  {k). 

If  a  centract  is  ehtcred  iulo  lo  pay  more  than  legal  interest, 
though  all  securities  are  immediately  void,  yet  the  jK-iialty  is* 
not  incurred  till  n)ore  tlian  legal  interest  is  actually  paid  (/). 

For,  to  subject  the  party  to  tlie  penalty  under  the  statute  12 
jluti,  St.  2,  c.  l(i,  there  must  be  both  an  usurious  contract 
at  the  time  of  the  loan,  and  an  usurious  takhig  \u  purimauce  of 
it,  of  money  or  money's  ^^  ortli  (m). 

But  in  order  lo  avoid  a  security  it  must  be  shewn,  that  the 
agreement  was  in  its  origin  illegal  and  usiuJous;  it  will  \Jot  be 
usury  if  more  than  legal  interest  is  afterwards  paid,  if  not  ori- 
ginally agreed  for  (n). 

An  agreement  to  replace  stock  and  pay  the  amount  of  the 
dividends,  though  more  than  5l.  per  rent.,  is  not  usurious  (o). 

\^  here  the  principal  is  secured  at  all  events,  except  from  the 
insolvency  of  the  borrower,  and  more  than  5l.  per  cent.  u)ay 
be  gained  by  the  terms  of  the  conti-att,  as  by.  the  profits  of 
some  concern,  the  contract  is  usurious  ( p). 

But  it  is  an  established  rule,  that  no  costract  is  within  the 
statute  of  usury,  although  more  than  five  per  cent,  is  to  bo 
paid  upon  the  money  advanced,  if  the  principal  is  actually  put 
111  hazard,  and  may  be  totally  lost  to  the  lender  {</). 

And  if  the  original  contract  be  not  usurious,  nothing  done 
afterwards  can  make  it  so ;  a  counter-lwnd  to  save  one  harm- 
less against  a  bond  made  upon  a  corrupt  agreement,  will  not 
be  void  by  the  statutes.  But  if  the  original  agreement  be  cor- 
rupt between  all  the  parties,  and  so  m  ilhin  the  statute,  uo  co- 
lour will  exempt  it  from  the  danger  of  the  statutes  again»i 
usury  (/•). 

A  contract  for  61.  per  ce?U.  made  before  the  statute,  is  not 
uithin  the  meaning  of  it ;  and  therefore  it  is  still  lawful  to  re- 
ceive such  intert'st,  in  respect  of  any  such  contract.  'I'hc 
receipt  of  higl.cr  interest  than  is  allowed  by  the  :>tattite,  by 
viituc  of  an  agreement  subsequent  to  the  first  contract,  does 
not  avoid  an  assurance  fairly  made  (.«).     Neither  is  a  bond 

(p  I  Taunt   511.  (*)   t  Eijt'ii  R,  19c.  {D  T>ou|.  aaj. 

(*iT.K.a4i.  (i»1  J  Anitr.  940.        .MTJ'^jl.        T^   aTR.?53. 

^f  ISid.     Cro  Jac  »o8.  (r>  i  Brvwnl  7j.      » Aud.  418.     4  S;»ep. 

Abr.  170,  (t)  jA»i»U.  940. 
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made  to  secure  a  just  debt,  pnyable  witli  lawful  interest, 
avoided  by  a  subsequent  usiiric.is  contract;  but  the  obligee  is 
is  thereby  subject  to  llie  penalty  by  the  latter  clause  of  the 
statute  18  Har.  2,  c.  13  {t). 

4.  Cheating. 

Cheating,  as  it  was  tmderstood  at  common  law,  may  in  ge- 
neral be  desciibed  to  be  deceitful  practices,  in  defrauding  ano- 
ther of  his  "known  right,  by  means  of  some  artfid  contrivance, 
of  a  nature  to  affect  the  public  interest,  and  so  subtle  and  con- 
cealed that  the  common  prudence  and  caution  of  mankind  is 
not  sufficieiit  to  elude  the  effect  of  it.  But  there  being  many 
species  of  fraud  which  could  not,  in  strictness  of  Jaw,  be  com- 
prehended within  this  definition,  tlie  statute  33  Hen.  8,  c.  1, 
enacts,  that  if  any  person  shall  falsely  and  deceitfully  obtain 
any  money  or  goods,  by  colour  and  means  of  any  J'alse  privif 
token,  or  counterfeit  letter  made  in  another  man's  name,  Scc. 
for  obtaining  money  or  goods  from  such  person,  he  shall  suffer 
punishment  by  imprisonment,  setting  upon  the  pillory,  or  any 
corporal  pains  short  of  death  that  the  civil  court,  in  its  discre- 
tion, may  think  proper.  But  this  statute  not  affecting  those 
frauds  against  which  the  common  prudence  of  mankind  was 
thought  {sufficient  to  guard,  the  30  Geo.  2,  c.  24,  introduces  a 
new  offence,  and  enacts,  that  all  persons  who  knowingly  and 
designedly,  by  false  pretences,  or  by  sending  threatening  letters 
in  order  to  extort  money  or  goods,  shall  obtain  from  any  pei- 
son  money,  goods,  wares,  or  merchandizes,  with  intent  to 
cheat  or  defraud  any  person  of  the  same,  shall  be  put  in  the 
pillory,  or  publicly  whipped,  or  fined  and  imprisoned,  or 
transported. 

A  false  assertion  or  affirmation,  without  an  artful  device  or 
contrivance,  will  not  amount  to  a  false  pretence ;  and  there- 
fore it  has  been  determined,  tliat  it  is  not  a  false  pretence 
Avithin  the  statute  to  purchase  goods,  and  to  give  a  bill  for  them, 
drawn  upon  a  banker  widi  whom  the  drawer  has  no  eff'ects  {v). 

But  \\here  tlie  defendant  had  made  a  bet  upon  a  race,  to  be 
run  upon  a  future  day,  ^y  which  false  representation  he  ob- 
tained a  sum  of  money  from  the  prosecutor  to  let  hitn  have  a 
share  of  Uie  wager,  ihis  was  held  a  false  pretence  vvithiu  the 
statute  (»). 

So  where  a  man  pays  a  number  of  workmen,  and  receives 
ironi  a  clerk  what  is  due  to  them,  if  he  represents  that  more 
is  due  to  them  tiian  actually  is,  he  may  be  indicted  for  obtaining 
the  difference  under  a  false  pretence  (a). 

'    (t)  I  Saund.  294.      ,  (r)  6  T.  R.  565.  (»)  3  T.  R.  828.  (w)  East. 

P.C.  830. 
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Changing  corn  by  a  miller,  and  returning  bad  com  in  the 
stead,  is  punishable  by  indictntenl,  being  an  offence  against 
the  pubhc  (j).  But  selling  beer  short  of  the  measure,  is  not 
indictable  as  a  cheat  (j/).  Nor  selling  gum  of  one  den{>mi^la- 
tion  for  that  of  another  (z).  Nor  selling  wrought  gold,  as 
and  for  gold  of  the  true  standard  \  the  offender  not  Ueing  i 
goldsmitii  (a).  , 

The  distinction  laid  down  as  proper  to  be  attended  to  in 
all  cases  of  this  kind,  is  this  : — ^I'hat  in  such  impositions  and 
deceits,  where  common  prudence  may  guard  persons  against 
their  suffering  from  them,  the  offence  is  not  indictable ;  but 
the  party  is  left  to  his  civil  remedy  for  redress  of  the  injury 
done  him ;  but  where  false  weights  and  measures  are  used, 
or  false  tokens  produced,  or  such  methods  taken  to  cheat  and 
deceive,  as  people  cannot  by  any  ordinary  care  or  prudence 
be  guarded  against,  there  it  is  an  offence  indictable  (Jj). 

As  there  are  frauds  which  may  be  relieved  civilly,  and  not 
punished  criminally,  so  there  are  other  frauds,  which  in  a 
special  case  may  not  be  helped  civilly,  and  yet  shall  be  punished 
criminally.  Thus,  if  a  minor,  pretending  to  be  of  age,  fle- 
frauds  many  persons,  by  taking  credit  for  a  considerable  quan- 
tity of  goods;  the  persons  injured  cannot  recover  the  value  of 
their  goods,  but  may  indict  and  punish  him  for  a  common  cheat  (r). 
5.  Monopoly. 

All  monopolies  are  contrary  to  Magna  Charta.  By  statute 
38  Edzc.  3,  all  merchants  may  deal  freely  in  all  manniT  of 
merchandize,  notwithstanding  any  charter  to  the  contrary.  And 
tlicrefore  every  grant  of  the  king  which  tends  to  a  monopoly 
will  bf.  void  by  the  common  law  (J). 

So  by  Stat.  31  Jnc.  2,  c.  3,  all  monopolies,  and  all  commis- 
si'ins,  grants,  licences,  letters  patent,  ic.  to  any  person,  body 
politic,  &.C.  for  any  sole,  buying,  selhng,  making,  working, 
using  of  any  thing,  &.c.  shall  be  void. 

But  by  a  proviso  in  the  same  statute,  letters  patent,  &.c. 
heretofore  made,  fpr  21  years,  or  hereulier  to  be  made  for  14 
years,  for  the  sdie  working  or  making  of  any  new  inventions  or 
maimtuctures  are  excepted,  provided  they  be  not  contrary  lo 
law,  or  mischievous  to  the  state,  or  generally  inconvenient. 

Grants  to  a  city  or  corporation,  or  to  any  company,  &.c.  for 
the  maintenance  or  ordering  of  trade;  and  letters  patent  con- 
cerning printing,  saltpetre,  gunpowder,  great  ordnaure,  and 
fchot,  ^re  also  excepted* 

(jr)  t  Se4«.  Ca.ai7.  ^jr)  I  Will.  301.  iBI.  R.a74.  (»)  Sayer,  105. 
(«)  Coirp.  313.       ^)  %  But.  1119.       (c;  Bart.  100.        {i)  1  Rol.  4. 

S  G.  Forestalling^ 
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■€.  Forestalling,  Tngrossing,  an<l  Regrating. 
Forestalling,    lugrossing,  and  Regrating  are  offences  gene- 
rally classed  together  as  of  the  same  nature  and  equally  hurtful 
to  the  public. 

The  oftence  of  forestalling  the  market  is  an  offence  against 
public  trade.  This  was  described  by  the  5  and  6  -E</a'.  6, 
c.  16,  to  be  by  buying  or  contracting  for  any  cattle,  mer- 
ohandize,  or  victual  coining  on  the  way  to  die  market;  or 
dissuading  persons  from  buying  their  goods  or  provisions 
there ;  or  persuading  them  to  enhance  the  price  when  there  ; 
any  of  which  practices  makes  the  market  dearer  to  the  fair 
trader.  And  in  Rex  v.  Waddington  {d),  it  was  decided,  tha^t 
spreading  rumours  with  intent  to  enhance  the  price  of  any 
article  amounts  to  the  same  offence.  I"or  other  acts  which 
constitute  forestalling,  see  the  same  cas€. 

Regrating  was  described  by  the  same  statute  to  be  the  buy- 
ing of  corn  or  other  dead  victual,  in  any  market,  and  selling 
k  again  in  the  same  market,  or  within  four  miles  of  the  place, 
for  this  also  enhances  the  price  of  the  provisions,  as  every 
successive  seller  must  have  a  successive  profit. 

Engrossing  was  also  described  to  be  the  getting  into  one's 
|)ossessioii,  or  buying  up,  large  quantities  of  corn  or  other 
!dead  victuals^  with  intent  to  sell  them  again.  Aed  so  the  total 
engrossing  of  any  other  commodity,  with  intent  to  sell  it  at  an 
unreasonable  piice,  is  an  Of^^ence  indictable  and  lineable  at  ilie 
<;ommon  law. 

Several  statutes  iiave  been  made  from  time  to  time  against 
<these  offences  in  general,  also  especially  with  respect  to  par- 
iticular  species  of  goods  according  to  their  several  circunx- 
stances;  almost  all  of  which  from  o  and  6  LV/a;.  6,  are  re- 
pealed by  the  VI  Geo.  3,  c.  71-  But  these  offences  still  con- 
tinue punishable  upon  indictment  at  the  coja;jmon  law  by  fine 
and  imprisonment. 

And  at  the  common  law,  all  endeavours  whatsoever  to  en- 
Jiance  the  common  price  of  any  njerchandize,  and  all  kinds  of 
practices  which  have  an  apparent  tendency  thereto,  wiicthtr  by 
spreading  false  rumours,  or  by  buying  things  in  a  market 
before  the  accustomed  hour,  or  by  buying  and  selling  agaia 
the  same  thing  in  the  same  market,  or  by  any  other  such  like 
-devices,  are  highly  criminal^  and  punishable  by  iine  and  iinpri- 
sonment  (e). 

By  the  ^omraoB  law,  a  merchant  bringing  victuals  into  the 
realm  may  sell  the  same  in  gross  :  but  no  person  can  lawfully 
J»uy  within  the  lealm  any  merchandize  in  gross,  and  sell  J^ze 
(*/)  I  East's  Rep.  14a,  {t)  \  Hjwk.  c.  8p. 

same 


472        Of  the  Liberty  of  ererrising  Trades. 

same  in  gross  again,  without  being  liable  to  be  indicted  for 
tlie  same  (J). 

The  bare  engrossing  of  a  whole  commodity,  wilh  an  intent 
to  sell  it  at  an  unreasonable  price,  is  an  offence  indictable  at 
con)nion  law,  whetlier  any  part  thereof  be  sold  by  the  en- 
grosser or  not  (<i). 

7.  Of  the  Liberty  of  exercising  Trades. 

In  England  freedom  of  trade  is  not  only  allowed  by 
conuiioD  law,  but  is  asserted  and  established  by  Ma<:iiu 
Charta.  By  the  statute  15  Edzc.  3,  c.  4>  it  is  enacted,  that 
the  seas  shall  be  open  to  all  merchants  to  pass  wilh  their 
merchandize  where  they  please,  liuletd  the  laws  of  England 
hold  out  every  possible  encouragement  for  the  extension  of 
commerce.  By  the  common  law  every  subject  niay  exercise 
himself  in  every  lawful  trade.  For  nolwithsUmding  the  pro- 
hibition of  the  statute  37  Edw.  3,  c.  6,  which  required  every 
man  to  confine  hiaiself  to  one  mystery  or  fiade,  it  has  been 
held  that  the  same  person  may  e.xercise  several  trades  cr 
mysteries  (//). 

But  though  a  man  may  exercise  whatever  trade  he  pleases, 
yet  he  cannot  use  a  trade  in  which  he  is  insufficient  (/).  And 
by  statute  5  E/iz.  c.  4,  no  one  can  exercise  a  trade  in  any 
tow  n,  wiiliout  having  previously  served  as  an  apprentice  for  seven 
years,  on  pain  of  forfeiture  of  forty  thilliugs  by  the  month. 
The  statute,  however,  being  in  restraint  of  the  common  law, 
the  resolutions  of  the  couils  have  rather  confined  than  ex- 
tended the  restrictions  ( /).  It  is  therefore  held,  that  if  a 
person  has  without  interruption  worked  at,  or  in  any  manner 
followed,  a  trade  for  seven  yeais,  either  as  a  master,  servant, 
inmate,  Sac.  at  hon:e  or  beyond  the  sea,  he  is  not  subject  to 
the  penalties  of  this  statute,  although  he  has  never  been  aa 
apprentice,  or  bound  to  the  trade.  In  like  manner  if  he  has 
worked  at,  or  followed,  several  trades  for  seven  years,  he  may 
use  them  all  (A).  So  if  the  wife  of  a  tradesman  be  emploud 
in  his  trade  for  seven  years,  and  he  dies,  she  may  use  ll»e 
tiade  after  his  death  (/).  But  if  a  person  uses  a  trade  meuly 
for  the  use  of  his  family,  and  not  for  his  livelihood,  he  is  not 
Mithin  the  statute  {m).  So  it  is  held  that  this  sUitule  doe^ 
not  extend  to  a  person  who  works  as  a  journeyman  (//). 
Qu.  Whether  the  master  who  erhploys  him  is  not  liable? 

(f)  3  Inst.  196.  fg)  I  Hawk.c.  80.  $.  .^  (i>)  11  Co    ^4t  »• 

)Iob.  lit  I  )a  Rot.  31,2.     Falm.  ^97.  (j)  Kr\^w.  f,<y     i  Moa  x&, 

>Bt.  6.  (fr' Cariti.  i6j.     iS«IIc.'67.     Ibid.     S  iC«l.  400.     Cxnb  154. 

SiMlk.  61J      tl^iU.  168.     iBI.  R.  »}3.     .      (/)  I  Bato.  1*7-  (••>  8  Co. 

119,  J.  :>.     ij  ibid.  54,  •.    Cro.  Cat.  499.    Hob.  211.  (»)  jJMod.  315. 

^  burr.  24  v9. 

3  .  But 
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But  by  the  stat  1?  Gfo.  3,  c.  ?)'.},  dyers  in  Middlesex, 
Essex,  Surry,  and  Kent,  may  employ  journeyuien  who  have 
not  s«^ved  apprenticeships.  As  may  all  liatters  by  the  17 
Geo.  3,  c.  55. 

No  trades  are  held  to  be  within  the  statute  but  such  as  are 
eiminerated  or  were  in  being  at  the  time  of  makiui;  it  (n). 
As  a  draper,  ironmonger,  soup  maker,  knife-hatt-maker, 
brewer,  baker,  tayior,  uplioisterer,  poini-aiaker,  spurrier,  tiler, 
tell-monger,  barber,  and  cook  (p). 

But  the  statute  does  not  extend  to  employments  which 
do  not  require  skill  (q). 

Sir  William  Bhickstone  says,  that  (nr  trading  in  a  country 
village,  apprentieeships  are  not  nccts.^ni y  ;  but  the  f)etter  opi- 
ition,  Mr.  Serj.  Wiiiiams  observes,  iti  h  s  note  to  the  rase  of  Rex 
V.  Kilderby(/).  seems  to  be,  that  the  statute  does  include  villages. 

if  a  person  advances  a  sum  of  money  in  a  trade,  and  be- 
comes a  partner,  but  does  not  meddle  m  the  exercise  of  it, 
he  is  not  within  the  statute  .5  E/iz.  though  he  never  served 
any  apprenticeship  (s).  But  if  a  man  wlio  has  not  served  an 
apprenticeshij)  himself,  exports  woollen  cloths  which  ha\e 
been  manufactured  in  his  own  house  by  journeymen  clothiers, 
who  have  served  apprenticeships,  it  is  a  trading  within  the 
statute  (f). 

A  trade  is  not  transmissible,  but  it  is  put  an  end  to  by  the  death 
of  the  trader;  if  they  do  carry  on  the  trade  of  their  testator, 
it  must  be  for  their  advantage,  and  at  their  own  risk,  unless  under 
the  direction  of  the  court  of  chancery  (r) 

8.  Combinations  among  Victuallers  or  Artificers. 

Combinations  among  victuallers  or  artificers,  to  raise  the  price 
>f  provisions,  or  any  commodities,  or  tlie  rate  of  la!)our,  are 
severely  punished  by  m-dwy  particular  statutes; 'and,  in  ge- 
neral, by  statute  2  and  3  Edu\  G,  c.  Ki,  with  the  forfeiture 
of  10/.  or  twenty  djiys  in)prisonment,  with  an  allowaiice  of 
only  bread  and  water  for  the  first  offence;  20/.  or  the  pillory, 
for  the  second;  and  40/.  for  the  third,  or  else  the  pillory,  loss 
of  one  ear,  and  perpetual  infamy. 

Journeymen  v  ho,  in  consequence  of  a  combination,  rcf/Be 
to  wo»"k,  till  their  wages  are  raised,  may  be  indicted  for  a  con- 
spiracy. And  by  the  59  and  40  Geo.  8,  c.  106,  any  two 
justices  of  the  peace  may,  upon  conviction,  punish  all  journey- 
men conspiring  to  raise  their  wages,  by  itnprisonnjent  in  the 

{rA  Ld.  Raym.  514.  8  Co.  129,  b.  SaHc.  6j  i.  2  Str.  7S8.  12  Mod.  jn. 
(;>)  5  Com.  Dig.  370.  (^)  IbiJ.  372.  0)  1  Saund.  311.  (,)  z 

Wils.  40.  S.  C.      I  Jiurr.  2.  (/)  2  Salk.  6io.  Caith.  162.      3  Mod. 

313.     I  Show,  241.  {v)  iT.R.  2~jy 
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county  goal  for  three  months,  or  by  imprisonment  and  hurd 
labour  in  the  house  of  correotion  for  two  months. 

But  though  it  is  criminal  for  two  or  more  to  combine  to 
raise  their  wages,  yet  one  journeyman  or  servant  may  refuse 
to  work,  unless  he  is  paid  the  wages  he  demands ;  for  one 
person  alone  cannot  be  guilty  of  a  conspiracy  (m). 

9.  Of  Seducing  Artiticers  and  Manufacturers,  and  eXportiu;^ 
prohibited  tools,  &c. 

To  prevent  the  destruction  of  our  home  manufacturers,  by 
transporting  and  seducing  our  artists  to  settle  abroad,  it  is 
provided  by  statute  5  Geo.  1,  c.  27,  that  such  as  so  entice  or 
seduce  them  shall  be  fined  100/.  and  be  imprisoned  three 
months;  and  for  the  second  offence  shall  be  lined  at  dis- 
cretion, and  be  imprisoned  a  year ;  and  the  artificers,  so 
going  into  foreign  countries,  and  not  returning  within  six 
months  after  warning  given  them  by  the  British  ambassador 
where  they  reside,  shall  be  deemed  aliens,  and  forfeit  all  their 
lands  and  goods,  and  shall  be  incapable  of  any  gift  or  legacy, 
and  be  deemed  an  alien,  and  out  of  the  king's  protection. 
By  statute  23  Geo.  2,  c.  J  3,  the  seducers  incur,  for  the  lirst 
offence,  a  forfeiture  of  500/.  for  each  artificer  contracted 
with  to  be  sent  abroad,  and  imprisonment  for  twelve  months  ; 
and  for  the  second,  1000/.  and  are  liable  to  two  years'  im- 
prisonment: and  by  the  same  statute  connected  with  the 
14  Geo.  3,  c.  71,  if  any  person  exports  any  tools  or  utensils 
Msed  in  the  silk,  linen,  cotton,  or  woollen  manufactures, 
(except  by  15  Geo.  3,  c.  5,  »>.  9,  stock  cards  not  exceeding 
4s.  per  pair,  and  spinners'  cards  not  exceeding  \i.  6d.  per 
pair,  intended  to  be  exported  to  North  America)  he  forfeits 
the  same  and  200/.  and  the  captain  of  the  ship,  having  know- 
ledge thereof,  100/.  And  if  any  captain  of  a  king's  ship,  or 
officer  of  the  customs,  knowingly  suffers  such  ex)>orta- 
tion,  he  forfeits  100/.  and  his  employment;  and  is  for  ever 
made  incapable  of  bearing  any  public  office:  and  every 
person  collecting  such  tool*  or  utensils,  in  order  to  ex{)ort  the 
same,  shall  on  conviction  at  the  assizes,  forfeit  such  tools  and 
dso  200/. 

By  the  statute  21  Geo.  3,  c.  3,  if  any  person  shall  put  on 
board  any  ship,  not  bound  to  any  place  in  Great  Britain 
or  Ireland,  or  shall  have  in  his  custody,  with  intent  to 
export,  any  engine,  tool,  or  implement,  used  in  the  linen, 
cotton,  woollen,  or  silk  manufactures,  he  shall  forfeit  the  same, 
and  also  the  sum  of  200/.  and  shall  be  impiiaoned  twelve 
calendar  moullis  and  till  the  forfeiture  is  paid.     And  every 

(v)  I  Sua*  193. 
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captain  and  custom-house  officer,  who  shall  knowingly  re- 
ceive the  same,  or  take  an  entry  of  it,  shall  forfeit  200/. 
Provided  that  nothing  herein  shall  extend  to  the  prevent- 
ing of  woollen  cards  or  stock  cards,  from  being  exported  to 
America. 

Finally  by  the  22  Geo.  S,  c.  60,  if  any  person  sliall  entice 
or  encourage  any  artificer  employed  in  printing  callicoes, 
cottons,  muslins,  or  linens,  to  leave  the  kingdom,  he  shall  forfeit 
500/._  and  be  imprisoned  one  year.  And  persons  who  export, 
or  attempt  to  export,  any  engines  or  implements  used  in  that 
manufacture,  shall  forfeit  500/.  Captains  of  ships  and 
custom-officers  conniving  at  these  offences,  forfeit  1 00/.  and 
become  incapable  of  holding  any  office  under  the  crown. 

And  by  the  25  Geo.  3,  c.  67,  any  person  who  entices  or 
encoiu'ages  an  artificer  in  the  iron  or  steel  mamifactures  to  leave 
the  kingdom,  shall  forfeit  500/.  and  be  imprisoned  for  one 
year.  Persons  who  attempt  to  export  the  articles  specified  in 
the  statute  26  Geo.  3,  c.  89,  shall  forfeit  200/,  and  be  impri- 
soned one  year.  And  captains  and  custom-house  officers,  con- 
niving at  the  offence,  are  subject  to  the  same  penalty,  and  be- 
come incapable  of  exercising  any  public  employment. 

CHAP.  vir. 

Of  Offer{ces  against  Public  Health,   Public   Police,  and 
Economi/. 

1 .  Offences  against  Public  Health. 

By  statute  1  Jac.  1,  c.  31,  it  is  enacted,  that  if  any  person 
infected  with  the  plague,  or  dwelling  in  any  infected  house,  be 
commanded  by  the  mayor,  or  constable,  or  other  head  officer  of 
his  town,  or  vill,  to  keep  his  house  and  disobey  such  command, 
he  shall,  though  there  be  no  plague  sore  upon  him,  be  punished 
as  a  vagabond  by  whipping,  and  be  bound  to  his  good  behaviour ; 
but  if  be  has  any  infectious  sore  upon  him,  uncured,  he  shall 
be  guilty  of  felony.  And  to  prevent  the  introduction  of  this 
dreadful  malady  from  foreign  parts,  ships  coming  from  in- 
fected countries,  are .  to  perform  a  quarantine  of  forty  days ; 
and  by  the  statute  39  and  40*Geo.  3,  c.  80,  which  repeals 
all  former  acts  on  this  subject,  it  is  enacted,  that  if  any  ship 
come  from  any  place  visited  with  the  plague,  or  other  infec- 
tious disease,  or  shall  have  any  person  on  board  actually  in- 
fected, if  the  commander  shall  conceal  the  same,  he  shall 
be  guilty  of  felony  without  benefit  of  clergy.     And  if  whilst 
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the  ship  is  performing  quarantine,  he  quits  tlie  ship  him- 
stlf,  or  permits  any  other  person  to  quit  it,  he  shall  I'orloit 
.')0()/.  antl  evtry  other  person  quitting  it  shall  suifer  six  mouths 
iuiprisoument,  and  shall  forfeit  GOO/. 

2.  Of  selliu'^  miwholesonie  Provisions. 

Selling  luuvholesome  provisions  is  reckoned  hy  Black- 
stone  anioiig  oft'cnccs  aguinst  public  health.  To  prevent 
which  the  statute  51  Hen.  3,  st.  6,  and  the  ordinance  for 
baker?,  c  7,  prohibit  the  sale  of  corrupted  wine,  contagious 
or  uinvholfsomc  flesl),  or  flesh  that  is  bought  of  a  jew; 
under  pain  of  amercement,  for  the  first  offence,  pillory  for 
the  second,  line  and  imprisonment  for  the  third,  and  abjura- 
tion of  the  town  for  the  fourth.  And  by  the  statute  I '2  Cttr. 
2,  c.  23,  s.  11 ,  any  brewing  or  adulteration  of  wino  is  pu- 
nished with  the  forfeiture  of  100/.  if  done  by  the  wholesale 
merchant;  and  40/.  if  done  by  the  vintner  or  retail  dealer. 

3.  Of  Clandestine  Marriages. 

Bv  statute  26  Geo.  2,  c.  33,  it  is  required,  that  all  banns 
sliull  be  puiiiished  in  the  parish  church,  or  in  a  public  chapel 
in  which  bauns  have  been  usually  published,  belonging  to 
the  parish .  or  chapelry  wherein  the  persons  to  be  married 
reside,  upon  three  Sundays  preceding  the  marriage;  and  if 
thf  parties  dwell  iu  different  parishes  or  chapelries,  then  the 
banns  are  to  be  piTblishcd  in  the  clunch  or  chapel  belonging 
to  the  parish  or  chapelry  wherein  each  of  the  persons  dwell; 
if  l»olh  or  cither  dwell  in  an  extraparochial  place  having  no 
church  or  chapel,  then  the  banns  are  to  be  published  in  a 
chinch  or  chapel  belonging  to  the  adjoining  parish,  and  iu 
such  case  the  clergyman  shall  certify  the  publication  iu 
the  same  manner  as  if  either  of  the  parties  dwelt  in  such 
parish;  and  further,  it  is  required,  that  the  marriage  shall  be 
snlcnnuzttl  in  one  of  the  parish  churches,  where  the  bai.ns 
h.ive  been  publi-ihed.  The  second  section  provides  that 
nfitice  shall  be  given  to  the  minister,  of  the  names,  places  of 
aboile  within  the  parish,  Scc.  and  time  of  residence  there, 
of  the  parties,  seven  days  before  the  pid>1ication  of  the  banns; 
olhciwise  the  nii-uster  hhall  not  be  <t!)liged  to  publish  them. 
It  is  then  enacted  b\  the  3d.  section,  that  no  niiuister  sshall 
be  punishable  by  ecclesiastical  censures  for  solenmizing  mur- 
r.a;.e,  where  both  or  one  of  the  parlies  are  under  twenty -one, 
!.),.  t  |)anns  publi^hed,  if  the  parents  or  guardians  (whose 
111  is  rtqiiircd  by  law)  do  not  give  notice  of  their  assent; 
II,  ii'iwc\er,  siuli  parents  or  guardians,  or  one  of  them  pub- 
lic)} dccluie  iheii  u-sntut  ut  the  time  of  publication^  then  the 
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banns  will  be  void.  And  by  section  the  fonrtli  it  is  further 
enacted  that  licences  shall  be  granted  to  solemnize  marriages 
in  the  church  or  chapel  of  the  parish  or  chapel ry  only  within 
which  the  usual  place  of  abode  of  one  of  the  parties  shall 
have  been  for  four  weeks  before  the  marriage;  or  where 
both  or  either  of  the  parties  dwell  in  an  extraparochial 
place,  tli€n  in  the  church  or  chapel  of  the  adjoining  parish  or 
chapelry, 

^y  the  8th  section,  it  is  enacted,  that  to  solemnize  mairi- 
age  in  any  other  place  than  a  church  or  public  chapel, 
wherein  banns  have  been  usually  published,  except  by  licence 
from  the  archbishop  of  Canterbury; — and  £.  to  solemnize 
marri;ige  in  any  church  or  chapel  without  due  publication  of 
banns,  or  licence  obtained  from  persons  duly  authorized  to 
grant  the  same ;— do  both  of  them  not  only  render  the 
marriage  void,  but  subject  the  person  solemnizing  it  to  felony, 
punishable  by  transportation  for  fourteen  years. 

Tiie  eleventh  section  enacts,  that  all  marriages  solemnized 
by  licence,  where  either  of  the  parties-  not  being  a  widower 
or  widow,  is  under  the  age  of  twenty-one  years,  viithout  the 
consent  of  the  father  (if  then  living)  of  such  of  the  parties 
so  under  age,  first  had,  or  if  dead,  of  the  guardian  of  the 
person  of  the  party  so  under  age,  lawfully  appointed,  or  one 
of  them ;  and  if  there  be  no  such  guardian,  then  of  the 
mother  (if  living  and  unmarried);  or  if  there  be  no  mother 
living,  then  of  a  guardian  of  the  person  appointed  by  the 
court  of  chancery,  shall  be  void. 

An  illegitimate  child  has  been  held  to  be  within  the  mean- 
ing of  this  clause  (x). 

And  in  order  to  preserve  the  evidence  of  marriages, 
and  make  the  proof  thereof  more  certain,  and  easy,  it  is 
enacted  by  the  fifteenth  section  of  the  same  statute,  that  all 
marriages  shall  be  solemnized  in  the  presence  of  two  or 
more  witnesses,  besides  the  minister;  and  immediately  after 
such  celebration  an  entry  thereof  shall  be  made  in  such  re- 
gister, in  which  it  shall  be  expressed  that  the  marriage  was 
by  banns  or  licence ;  and  if  either  of  the  parties  married  by 
licence  be  under  age,  with  consent  of  the  parents  or  guar- 
dians, and  shall  be  signed  by  the  minister  with  his  proper 
addition,  and  also  by  the  parties  married,  and  attested  by  such 
two  \^itne^ses. 

13y  the  itJth  section,  to  make  a  false  entry  in  any  marriage 

{x)  iT.  R.  ^61. 
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register ;  to  alter  it  when  made ;  to  forge,  or  countcrftil  siicli 
entry,  or  a  marriage  licence;  to  cause  or  procure,  or  act,  or 
assist  ill  such  forgery;  to  utter  liie  same  as  true,  knowing  it 
to  be  counterfeit ;  or  to  destroy  or  procure  the  destruction 
of  any  register,  in  order  to  vacate  any  marriage,  or  subject 
any  person  to  the  penahics  of  this  act;  all  these  oftVnces, 
knowingly  and  wilfully  committed,  subject  the  party  to  the 
guilt  of  felony  williout  beiielit  of  clergy. 

Upon  the  words  "  or  in  a  public  chapel  in  which  banns 
have  been  usually  published"  in  the  tirst  scclion  of  this  sta- 
tute, a  questiim  arose,  in  the  year  1781,  whether  tlie  statute 
was  to  be  construed  to  mean  such  chapels,  wherein  banns 
were  usually  publish^  at  the  time  when  the  marriage  in 
question  took  place,  or  such  chapels  only  as  existed  at  the 
time  of  passing  the  act.  The  court  of  king's  bench  were  of 
opmion,  that  the  legislature  nuant  chapels  existing  at  the 
time  of  the  act ;  atid  consequently,  that  a  marriage  celt'braled 
in  a  chapel  erected  since  tlie  statute  26  Geo.  '2,  was  void  al- 
though banns  had  been  frequently  published  there,  and 
marriages  de  facto  celebrated  there  previously  to  the  marriage 
in  question  {y).  As  soon  as  the  determination  of  the  court 
in  this  case  was  known.  Lord  Beauchamp  introduced  a  bill 
into  parliament,  whicli  passed  into  a  law,  for  making  all 
mairiage^  which  had  been  celebrated  in  any  parish  church 
or  public  cha}^el,  erected  since  the  statute  26  Geo.  2,  and 
consecrated,  valid  in  law,  and  to  exempt  the  clergymen,  who 
had  celebrated  such  marriages,  from  the  penalties  of  that 
statute.  "SI  Geo.  3,  c.  5.3.  The  operation  of  the  statute, 
21  Geo.  3,  however,  not  being  prospective,  a  similar  pro- 
vision was  made  by  the  statute  44  Geo.  3,  c.  77,  in  resj)ect 
of  marriages  solemnized  before  the  2oth  of  March,  1805,  in 
any  church  or  public  chaj)el  in  England,  &c.  erected  since 
the  making  of  the  statute  26  Geo.  2,  and  consecrated.  And 
liy  the  statute  48  Geo.  ."3,  c.  127,  the  same  provisions  have 
been  made  in  respect  of  nKuriages  solcmni/ed  before  August 
2.Sd,  ISOvS,  in  any  church,  &c. 

4.  Of  Polygamy. 

Polygamy,  as  it  is  corruptly  called  bigamy,  is  another 
felonious  offence  with  regard  to  matrimony.  By  statute  1 
Jar.  1,  c.  1 1,  if  any  person  being  married,  do  afterwards 
marry  again,  the  former  husband  or  wife  being  alive,  it  is 
felony;  but  within  the  benefit  of  clergy.    The  first  wife  in 

(j)  Dovg.  65!. 
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tUs  case  sU;dl  not  be  admitted  as  a  witness  against  her  husband, 
because  ehe  is  the  true  wife;  but  the  second  may,  for  she  is 
indeed  no  wife  at  all :  and  so  vice  versa,  as  a  second  husband. 
This  act  makes  an  exception  to  five  cases,  in  which  such  se- 
cond marriage,  thougii  iu  the  three  first  it  is  void,  and  the 
parties    subject    \o    the    censures    and    punishment    of    the 
ecclesiastical,  is  yet  no  felony,     i .  Where  either  party  has 
been  continually  abroad  for  seven  years,  whether  the  party 
in  England    has    notice    of   ihe  other's  being    living  or  no. 
S.   When  either  of  the    parties    has    been   absent    from  the 
other   seven  years   within  this  kingdom,  and  the  remaining 
party  has  had  no  knowledge  of  the  other's  being  alive  within 
that  time.      3.  Where  there  is  a  divorce   (or   separation  a 
mensa    et    thoro)  by    sentence    in    the    ecclesiastical    court. 
4.  Where  the  first  marriage  is  declared  absolutely  void  by 
any  such  sentence,  and  the   parties  loosed  a  vinculo.     Or, 
b.  Where  either  of  the  parties  was  under  the  age  of  consent  at 
the  time  of  the  first  marriage,  for  in  such  case  the  first  marriage 
Avas  voidable  by  the  disagreement  of  either  party,  which  the 
second  marriage  very  clearly  amounts  to.     But  if  at  the  age  of 
consent  the  parties  had  agreed  to  the  marriage,  which  com- 
pletes  the  contract,  and   is   indeed   the   real  marriage;    and 
afterwards  one  of  them  should  marry  again ;  it   is  the  opinion 
of  Sir  William  Blackstone  that  such  second  marriage  is  within 
the  reason  and  penalties  of  this  act. 
5.  Of  Vagrancy. 

By  statute  17  Geo.  2,  c.  5,  vagrants  are  divided  into  three 
classes. — 1st.  Idle  and  disorderly  persons,  who  are  punishable 
with  one  month's  imprisonment  in  the  house  of  correction. 
2dly.  Rogues  and  vagabonds,  who  are  punishable  with  whip- 
ping and  imprisonment  not  exceeding  six  months.  3dly.  In- 
corrigible rogues,  who  may  be  whipped  and  imprisoned  for 
any  time  not  exceeding  two  years.  And  if  an  idle  and  dis- 
orderly person,  or  a  rogue  and  vagabond,  break  from  his  con- 
finement, he  shall  be  deemed  an  incorrigible  rogue;  and 
if  such  incorrigible  rogue  break  prison,  he  shall  be  deemed  a 
felon  liable  to  be  transported  for  seven  years. 

Idle  and  disorderly  persons  are,  1 .  Those  who  threaten  to 
run  away,  and  to  leave  their  famihes  upon  the  parish;  2. 
Who  return  from  the  parish  to  which  they  are  removed  as 
paupers,  without  a  certificate;  3.  Who  refuse  to  work  for 
the  usual  wages  ;  4.  Who  beg  within  their  own  parishes; 
^.  And  who  neglect  to  work,  or  who  spend  their  money  idly, 
without  making  a  sufficient  allowance  for  their  families. 

Rogues 
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Roc:ties  and  vagab.'>nd8  ire  thus  Ht«!rilb<Hi  :  I.  Gatherers  of 
aluis.  under  pretence  of  losteg,  or  for  prisons  or  hospitals; 
C  IVncers;  :3.  Bearuards;  4.  Plavers  of  interludes,  not  bfuig 
autlt'Mized  bv  law;  5.  Minstrels;  fi.  Jugglers:  7-  Gypsies; 
8,  I'ortiiue-lellprs ;  f).  Deceivers  by  sid)tile  crttt;  10.  Players 
and  betters  at  unlaNvful  games;  11.  Persons  \\\\<^  runaway 
and  leave  their  families  chaiu;eahle  to  the  paiish;  VI.  Un- 
licensed pedlars;  I. '3.  Persons  \\\\o  wander  abroad,  and  lodge 
in  ale-houses,  outhouses,  or  in  the  o|)en  air,  without  giving 
a  sood  acrout't  oi  then]sclves.  14.  Persons  wandering  from 
home,  uniler  pretence  of  seeking  harvest  work,  without  a 
certilicate  Ironi  the  minister  and  one  churchwarden  of  llieir 
parish;  \o.  And  all  wandering  beggars.  And  l)y  *2B  Geo.  3, 
c.  88,  all  j>erson3  vho  are  apprehended  with  any  picklock 
or  instrument,  with  intent  to  It.loniously  bre;ik  and  enter  any 
dwelling  house,  or  with  any  oftensive  weapon,  with  intent  to 
felor.ioualy  as5;ault  atiy  peison;  or  who  shall  be  found  in,  or 
ujwii  any  dwelling-house,  outhouse,  yard,  area  or  -garden, 
with  intent  to  steal,  shall  be  deemed  rogues  and  vaga- 
botuls. 

lly  tlic  3f)  and  40  Geo.  S,  c.  50,  if  any  persons  to  the 
nundjer  of  tw-o  or  more  shall  be  found  in  any  open  or  en- 
closed sround  of  any  description  in  the  night,  that  is  between 
eight  o'clock  at  ni2,ht  and  six  in  the  morning,  from  the  1  st 
of  October  to  the  1st  of  February,  or  between  ten  at  night 
and  f<Hir  in  the  morning  from  the  1st  of  February  to  the 
1st  of  October  in  each  year,  having  any  gun  or  instrument 
with  the  intent  to  destroy  any  game ;  or  if  atiy  person  shall 
be  found  w  illi  any  giui,  bludgeon,  or  offetisive  weapon ; 
it>hall  be  lawful  for  any  one  to  apprehend  such  oft'enders, 
and  to  deliver  them  into  the  custody  of  a  peace  otlicer, 
who  is  authorized  to  carry  them  before  one  of  his  majesty's 
justices  of  the  peace,'  \xho  may  also  issue  his  wairant 
up«)n  complauit  for  apprehending  them,  and  if  they  are  con- 
\iclid  betor<:  him  of  such  oflence  by  the  oath  of  one  wit- 
Dcsv,  they  shall  be  punished  as  rojiues  and  vagal>outb,  and  fur 
a  bccond  otleiue,  as  incorrigible  rogues. 

Kogut.s  and  vagabonds  who  escape  when  they  are  appre- 
hended, or  refuse  to  go  before  a  jtwticc,  or  to  be  examined, 
or  who  give  a  false  accotuit  of  themselves,  nfttr  warning  of 
the  cottvL-qut  nces,  or  who  refuse  to  l>e  conveytd  by  a  pr.ss, 
<»r  who  e>rape  fr«:m  the  hotisc  of  correction,  or  who  connnit 
alti  r  imuishmrut  a  second  oOVnce,  betninjc  iucorrigihljp  rogiu's, 
\\  Ltu  a  persou  ii  convicted  of  btTing  a  roj^ue  and  va<i,abot:d, 
i  bcfoic 
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Ke.f()re  a  jtistice  of  the  peace>  the  justice  may  order  him  to 
be  whipt,  or  imprlsuued  till  the  next  sessions,  or  lor  any  less 
time;  and  if  imprisoned  till  the  next  sessions,  the  justices  may 
tlicn  order  a  furlher  imprisonment  for  six  months  ;  female  va- 
gabonds are  subject  to  the  same  iniprisonmenl,  but  in  no  in- 
stance are  liable  to  whipping,  32  Geo.  3,  c.  45. 

To  this  head  may  be  referred  another  offence  against  good 
order  and  economy,  which  is  by  idle  soldiers  and  mariners 
wandering  about  the  realm,  or  persons  pretending  so  to  be, 
and  abusing  the  name  of  that  honourable  profession ;  such  a 
one  not  having  a  testimonial  or  pass  from  a  justice  of  the 
peace,  limiting  the  time  of  his  passage;  or  exceeding  the  lime 
limited  for  fourteen  days,  unless  he  falls  sick;  or  forging  tes- 
timonials; is  by  sts^Lite  39  E(iz.  c.  17,  made  guilty  of  felony 
without  benefit  of  clergy.  This  sanguinary  law,  iliough  in 
practice  deservedly  antiquated,  still  remains  a  disgrace  to  out: 
statute  book :  yet  attended  with  this  mitigation,  that  the  of- 
fender may  be  delivered,  if  any  honest  freeholder  or  other 
person  of  substance  will  take  him  into  his  service,  and  he  abide? 
in  the  same  for  one  year ;  unless  licensed  to  depart  by  his 
employer,  who  in  such  case  shall  forfeit  ten  pounds. 

In  the  vagrant  act,  17  Geo.  2,  c.  5,  there  is  an  exception 
In  favour  of  soldiers  having  certificates  from  their  officeis,  or 
the  secretary  at  war;  and  also  in  favour  of  mariners  having  ^ 
testimonial  from  a  justice  of  the  peace,  who  were  thus  licensed 
to  beg.  But  by  the  32  Geo.  3,  c.  45,  such  certificates  and 
lestiaionials  were  very  properly  declared  to  be  null  and  void  ; 
and  tlmt  all  soldiers  and  mariners,  who  should  wander  abroad 
and  beg,  should  be  deemed  rogues  and  vagabonds  witlun  the 
meaning  of  the  vagrant  act. 

In  all  cases  of  commitment,  whether  for  an  act  of  vagrancy, 
or  for  a  criminal  offence,  it  is  enacted  by  the  statute  3  Juc.  1, 
c.  10,  that  offenders  are  to  bear  their  own  charges,  and  the 
charges  of  those  who  are  appointed  to  guard  them  ;  and  if 
they  refuse  to  pay,  the  charges  may  be  levied  by  the  sale  of 
their  ^oods.  i\nd  by  stat.  27  Geo.  2,  c.  3,  if  they  have  no 
gcods,  &c.  within  the  county  where  they  are  apprehended, 
the  justices  are  to  grant  a  warrant  on  the  treasurei*  of  ,the 
county  for  payment  of  the  charges.  But  in  Middlesex,  the 
same  shall  be  paid  by  the  overseers  of  the  poor  of  the  paris^ 
where  the  person  was  apprehended. 
6.  Of  common  Nuisances. 

A  common  nuisance  may  be  defined  to  be  an  offence  against 
ike  public^  either  by  doing  a  thing  which  tends  tp  the  annoy- 
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:mce  of  all  tlie  king's  suhjccts,  or  by  neglertincj  to  do  nny 
tiling:  Mhich  the  ronimon  pood  nquires.     AW   anMnyanccs  in 
the  highways,  bridges,   and  public  rivers,  eiilier   by  obstruc- 
tion or  want  of  repair,   are  nuisances.     All  these  kinds  of  nui- 
sances (such  as  offensive  tradts  and  manufactures)  ^^hich  when 
injurious  to  a  pnvate  indi\i(lual  are  actionahle,  are,  wlu-n  de- 
trimental  to   the  public,    punishable  by   public   prosecution, 
*nd  subject  to  fine  acconlins*  tn  the  quantity  of  the  misde- 
meanour; and  particularly  the  keeping  of  hogs  in  any  citv  or 
market  town  is  indictable  as  a  public  nuisance.     All  disorderly 
inns  or  alehouses,  bawtly  honsrs,  gammg  houses,  stage  plays 
unlicensed,  booths  and  sta<;ts  for  rope-dancers,  momitebanks, 
and  the  like,  arc  public  nuisances,  and  may  upon  indictment 
be  supj)iessed  and  fined.     Iniis,  in  particular,  bring  intended 
for  the  lodging  and  receipt  of  travellers,  may  be  indicted,  sup- 
pressed, and  the  innkeepers  lined,  if  they  refuse  tn  entertain  si 
traveller  without  a  sufficient  cause :  for  thus  to  frustrate   the 
end   of  their  institution  is  held  to  be  disorderly   behaviour. 
I3y  the  statute   10  and  1 1  IV.  .3,  c.   17,  all  pretended  IntterioM 
are  declared  to  be  public  nuisances,  and  all  grants  or  licenses 
for  the  same  to  be  contrary  to  law.     i\\'  the  ^2^1  Gen.  .'3,  c.  47» 
no  one  shall  keep  an  office  for  the  sale  of  tickets  in  the  public 
lottery,  without  a  licence  from  the  stamp-office,  under  a  po 
tialty  of  100/.     And  if  any  person  shall  sell  the  chance  or  share 
of  a  ticket  for  less  time  than  the  whole  time  of  drawing,  or 
shall  insure  for  or  again.st  the  drawing  of  any  ticket,  or  shall 
rt  ceive  any  money  to  return  money  or  goods  upon  any  con- 
tingency depending  tipon   the  tickets  in  the  lottery,  he   shall 
forleit  50/.     And  by  the  27  Geo.  .S,    c.  1,  persons  guilty  of 
any  of  the  preceding  offences,  may  also  be  proceeded  against 
as  rogues  and  vagabonds,  under  the  vagrant  act;  but  if  they 
are  convicted  as  vagabonds,  they  are  discha'ged  from  the  pecu- 
niary penalties.     And  no  person  shall  sell  any  share  less  than 
a  sixteenth,  or  without  a  stamp,  under  a  penalty  of  30/.     But 
the  owner  of  a  \\hole  ticket  may  insure  his  ticket  with  a  li- 
censed lottery  rjflice  keeper,  so  as  to  indemnify  himself,  and 
receive  its  value  only.     The  insurance  must  be  made  for  the 
Mhole  remaining  time  of  the  drawing  of  the  lottery,  and   in 
the  manner  prescribed  by  the  act.     The  pen.ihies  under  these 
statute*  must   be  sued  for  within  six  months  in  the  courts  at 
Westminster,  and   the  defendant  may  be  held  to  bail  to  the 
amount  of  30(J/. 

By  the  A2  Geo.  ^,  r.  llf),  all   lotteries,  called  little  goes, 
are  declared  to   be  public  nuisances ;  and  if  any  one  shall 
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keep  an  office  or  place  to  exercise  op  expose  to  be  pla)ed  any 
such  lottery,  or  any  lottery  whatever  not  authorised  by  parlia- 
ment, or  shall  knowingly  sutit'er  it  to  be  exercised  or  played  at 
in  his  house,  Jie  shall  forfeit  500/.  and  be  deemed  a  rogue  and 
vagabond.  And  if  any  person  shall  promise  to  pay  any  money 
or  ooods  on  any  contingency  relative  to  such  lottery,  or  publish 
any  proposal  respecting  it,  he  shall  forfeit  100/. 

If  any  editor  of  a  newspaper,  or  other  person,  advertises 
any  illegal  scheme  of  gaming  in  the  lottery,  he  is  subject  to  a 
penalty  of  50/. 

The  making  and  selling  of  fire-works  and  squibs,  or  throw- 
ing them  about  in  any  street,  is,  on  account  of  the  danger  that 
may  en?ue  to  any  thatched  or  timber  buildings,  declared  to  be 
a  comrtK)i1  nuisance  by  statute  9  and  10  IV.  3,  c.  7,  and  there- 
fore is  punishable  by  fine ;  for  making  and  selling  5/.  and  for 
throwing  or  firing  them  20s. 

It  is  a  public  nuisance  to  suffer  any  mischievous  dog  to  go 
unloose  or  unmuzzled,  to  the  danger  and  annoyance  of  the 
neighbours  or  passengers,  and  the  owner  thereof  may  be  in- 
dicted '( y) ;  and  an  action  for  damages  will  also  in  such  case 
lie  against  the  owner  (z).  But  it  seems,  that  such  action  can- 
not be  brought  against  the  owner  of  the  dog  for  biting  a  per- 
son, unless  the  owner  had  notice  of  his  having  bit  somebody 
at  least  once  before  (a). 

An  action  will  also  lie  against  a  man  for  keeping  a  dog  ac- 
customed to  bite  sheep,  provided  it  can  be  proved,  that  he 
knew  him  to  be  guilty  of  such  a  practice ;  and  it  has  been 
held,  that  his  having  killed  and  wounded  sheep  once  before  is 
sufficient  proof  of  his  being  so  accustomed  (/>). 

And  to  this  head  we  may  refer  (though  not  declared  a  com- 
mon nuisance)  the  making,  keeping,  or  carriage,  of  too  large 
a  quantity  of  gunpowder  at  one  time,  or  in  one  place  or  ve- 
hicle. By  statute  1^  Geo.  S,  c.  til,  no  one  is  to  keep  more 
than  two  hundred  pounds  of  powder,  nor  any  person,  not  u 
dealer,  more  than  fifty  pounds,  in  the  cities  of  London  and 
Westminster,  or  within  three  miles  thereof;  or  within  any 
Other  city,  borough,  or  market  town,  within  one  mile  thereof; 
or  w  ithin  two  miles  of  the  king's  palaces  or  magazines ;  or  half 
a  mile  of  any  parish  church ;  on  pain  of  forfeiture,  and  two 
shillings  a  pound  ;  except  in  licenced  mills. 

(y)  Dyer,  25.         (as)  a  Str.  U64.  {a)  la  Mod.  555.     x  Ld.  Rayw^  606. 

(i)  Dyer,  236. 
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Eaves-droppers,  or  suclj  as  listen  under  walls  or  window*, 
or  the  caves  of  houses,  to  hearken  after  discourse,  and  there- 
upcn  to  frame  slanderous  and  mischievous  tales,  are  a  common 
nuisance,  and  presentable  at  the  court  Icet ;  or  are  indictable 
at  the  sessions,  and  punislxable  b)  fine,  and  finding  surctica  for 
their  good  behaviour. 

Lastly,  a  common  scold  is  a  public  nuisance  to  her  neigh- 
bourhood :  for  which  offence  she  may  he  indicted;  and  if 
convicted,  q^iay  be  placed  in.  a  certain  engine  of  correction 
called  the  trebucket,  casligatory,  or  cucking  stool,  which  in 
the  Saxoji  language  is  said  to  signify  the  scolding  stool ; 
though  now  it  is  frequently  corrupted  into  the  ducking  stool, 
because  the  residue  of  the  judgment  is,  when  she  is  so  placed 
therein,  she  shall  be  plunged  in  the  water  for  her  puuisb- 
lacnt  (c). 

7.  Of  Gaming. 

Gaming  is  not  restrained  by  the  common  law,  unless  it  i» 
so  practised  as  to  become  injurious  to  the  public  economy; 
but  the  legislature  has,  in  many  instances,  laid  it  under  par- 
ticular restraints,  A  wager  or  bet  is  a  contract  entered  into, 
w  ithout  colour  or  fraud ,  betweeu  two  or  more  persons,  for  a 
good  consideration,  and  upon  nmtual  promises  to  pay  a  stipu- 
lated sum  of  money,  or  to  deliver  some  other  thing  to  each 
other,  according  "as  some  prrlixed  and  equally  certain  con- 
tingency sliall  happeu  withii^  Uie  terms  upon  which  the  contract 
13  made  ( J  ).  ,  . 

To  restrain  the  pernicious  effects  of  gambling,  the  .statutes 
33  lien.  8,  c.  9,  s.  U,  and  the  33  Geo.  2,  c.  24,  enact,  that^ 
no  person,  of  what  degree,  quality,  or  condition  soever,  shall 
by  himself  or  agent,  for  his  gain,  lucre,  or  living,  keep  any 
house  for  playing  at  any  game  prohibited  by  any  statute,  or 
auy  new  unlawful  game  afterwards  invented,  on  pain  of  forty 
«hillmgs  a  day,  and  Gs.  Sd.  for  every  person  frequenting  such 
bouse.  And  the  same  statute  prolijbits  to  all  but  gentlemen 
the  games  of  tennis,  tables,  cards,  dice,  bo^vls,  and  other  un. 
bwful  diversions  therein  tpccificd,  unless  in  the  time  of  Christ- 
mas,  under  pecuniar)'  pains  and  imprisonment.  By  l6  Car. 
t,  c.  7,  if  any  person  by  playing  or  betting  at  any  game  pr 
pastime  whatsoever  (other  than  for  ready  money),  lose  morcf 
than  100/.  at  any  one  tinic  or  meeting,  upon  tick  or  credit,  or 
otherwise,  he  shall  not  be  compellabk  to  pay  the  same ;  aud 
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the  winner  shall  forfeit  treble  the  .value,  one  moiety  to  the 
king,  and  the  other  to  the  informer.  The  statute  9  Ann. 
c.  14,  enacts,  that  all  bonds  and  Other  securities,  given  for 
money  won  at  play,  or  money  lent  at  the  time  of  play  withal, 
shall  be  utterly  void ;  that  all  mortgages  and  incumbrances  of 
lands,  made  upon  the  same  consideration,  shall  be  and  enure 
to  the  use  of  the  heir  of  the  mortgagor ;  tliat  if  any  person  at 
suiy  time  or  sitting,  loses  10/.  at  play,  and  shall  pay  the  same 
or  any  part  thereof,  he  may  recover  it  back  from  the  winner; 
if  the  loser  does  not  recover  back  the  money  so  lost  within 
three  months,  any  other  person  may  recover  the  same,  and 
treble  the  amount  besides,  witJi  costs,  one  half  for  him- 
self, the  other  half  for  the  poor ;  and  if  a  promissory  note 
or  other  security  has  been  given  for  money  so  lost,  by  the  18 
Geo.  2,  c.  34,  s.  3,  such  winner  may  by  bill  in  equity  be 
forced  to  discover  the  fact  upon  oath  (e) ;  and  that  in  any  of  these 
suits  no  privilege  of  parliament  shall  be  allowed.  The  statute 
9  Ann.  further  enacts,  that^  if  any  person,  by  cheating  at 
play,  shall  win  any  money  or  valuable  thing,  or  shall  at  any  on« 
time  or  sitting  win  more  than  10/.  he  may  be  indicted  there- 
upon, and  shall  forfeit  iive  times  the  value  to  any  person  whp 
will  sue  for  it ;  and  (in  case  of  cheating)  shall  be  deemed  in- 
famous, and  suffer  such  corporal  punishment  as  in  case  of 
wilful  perjury.  By  several  statutes  of  tlie  reign  of  king  Geo. 
fi,  viz.  12  G^o.  2,  c.  28;  13  Geo.  2,  c.  19;  18  Geo.  ^, 
c.  34,  all  private  lotteries  by  tickets,  cards,  or  dice  (and 
particularly  the  games  of  faro,  basset,  ace  of  hearts,  hazard, 
passage,  rolly-polly,  and  other  games  with  dice,  except  back 
gammon),  are  prohibited  under  a  penalty  of  200/.  for  him 
that  shall  eiect  such  lotteries,  and  50/.  a  time  for  the  players. 
The  statute  13  GVo.  2,  c.  19»  to  prevent  the  multiplicity  of 
horse  races,  another  fund  of  gaming,  directs  that  no  plates  or 
matches  under  50/.  value  shall  be  run,  upon  penalty  of  2C0/- 
to  be  paid  by  the  owner  of  each  hofse  running,  and  100/.  by 
such  as  advertise  the  plate.  At  Newmarket  and  Black  Haro- 
bleton,  however,  a  race  may  be  run  for  any  sum  or  stake  less 
than  50/.  But  though  giicli  horse  races  are  lawful,  yet  it  has 
been  determirted,  tliat  they  are  games  within  the  statute 
9  Ann.  c.  14,  and  that  of  consequence  wagers  above  10/. 
upon  a  lawful  horse  race,  are  illegal  {f).  A  foot  race  and  a 
race  against  time  have  also  been  heW  to  be  games  within  the 
statute  of  gaming  (g).     So   a  wager  to  travel  a  certain  dis- 
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tance  wiihii>  a  certain  time,  with  a  post  chaise  and  a  pair  of 
horses,  has  been  considered  of  llie  same  nature  (Ji).  A  wager 
for  less  than  10/.  upon  an  illegal  horse  race,  is  also  void  and 
illegal  (/)•  And  though  the  owners  of  horses  may  run  them 
for  a  stake  of  50/.  or  more,  at  a  proper  place  for  a  horsp 
race,  yet  it  hai  been  held,  if  th«v  run  them  upon  the  high 
way,  the  wager  is  illegal  (A*).  By  the  statute  18  Geo.  2,  c.  34j 
the  statute  9  ^nn.  is  further  inforced,  and  some  deticiency 
supplied  :  the  forfeitures  of  that  act  may  now  be  recovered  in 
a  court  of  equity ;  and  moreover,  if  any  man  be  convicted 
upon  information  or  indictment  of  winning  or  losing  at 
play,  or  betting  at  one  time  10/.  or  GO/,  within  twenty- four 
hours,  he  shall  be  lined  five  times  the  sum  for  the  benefit  of 
tl»e  poor  of  the  parish. 

l\y  statute  9  deo.  1,  c.  !<)>  if  any  person  shall,  by  colour  of 
any  grant  from  any  foreign  prince,  set  up  any  lottery,  or  under- 
taking in  the  nature  of  a  lottery,  &c.  he  shall  forfeit  200/. 
I3y  10  Hen.  c.  26,  s.  109,  no  person  shall  keep  any  office  or 
place  for  making  insutances  on  marriages,  births,  christenings, 
&c.  on  pain  of  oOO/.  By  7  Geo.  2,  c.  8,  all  wagers  relating 
to  the  present  or  future  price  of  stocks,  are  deemed  illegal  and 
void. 

Upon  the  construction  of  words  "  at  any  one  time  or  .sitting,*' 
in  the  statute  9  ^ww,  it  has  been  held,  that  where  fourteen 
gtiineas  had  been  w  on  and  paid  after  a  continuance  at  play,  ex- 
cept an  interruption  during  dinner,  it  was  to  be  considered  as 
von  at  (>ne  time  or  sitting ;  but  the  court  said,  tliat  if  the 
•action  had  been  brought  for  the  penalty,  by  a  common  infor- 
nur,  ihcy  would  have  held,  that  the  money  had  been  lost  at 
twii  sittings  (/). 

Wagers  rn  general,  by  the  common  Jaw,  were  imlawful  cou- 
trat ts,  and  all  wagers  may  still  be  recovtred  in  a  court  of 
jn"?fice,  which  are  not  made  upon  games,  or  N\hiph  are  not 
-uch  as  are  likely  to  disturb  t)ic  puhlic  peace,  or  to  encourage 
nnniorality,  or  such  as  will  probably  anert  the  interests,  cha- 
racter?, and  feelings  of  persons,  not  parties  to  the  wager,  or 
ynch  as  are  contrary  to  sound  policy,  or  the  general  interests  of 
liie  connnnnity  (m). 

\N  htre  a  person  had  given  100/.  upon  condition  of  receiv- 
iii'j:  300/.  if  pence  \\as  not  concluded  with  France  within  a 
certain  time,  and  he  aftcr\^ards  brought  his  action  to  recover 

(•*)  6  T.  R.  499.  f  i  j  4  r..iJ.  I.  (0  1  Boi.  and  PmI.  «i.  (0  a  ^. 
|Up.  1226.  {m)  3T.  K.  693.    4  61.  Com.  173.  a. 
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the  300/  it  was  held  that  the  wager  was  void,  as  being  incon- 
sistent with  general  policy ;  but  he  was  allowed  to  recover 
back  the  lOOA  whicVi  he  had  paid,  under  a  count  for  so  much 
money  had  and  received  by  the  defendant  to  his  use  {ii).  So 
also  a  person  was  permitted  to  recover  back  his  share  of  a 
wager  against  a  stakeholder  upon  a  boxijig  match  (o). 

H.  Of  Offences  against  the  Game  Laws. 

By  the  primary  laws  of  nature  every  man  has  an  equal  right 
of  pursuing  and  taking  to  hi.s  own  use  all  such  creatuies  as  are 
properly y'e/u'  natune.  At  the  tirst  distribution  of  things,  the 
all  bountiful  Creator  gave  to  Uiau  *'  dominion  over  the  tish  of 
the  sea,  over  the  fowl  of  the  air,  and  over  every  living  thing 
that  inoveth  upon  the  face  of  the  .vaters."  Whilst  mankind 
continued  in  a  state  of  primeval  simplicity,  no  inconvenience 
could  arise  from  this  general  liberty ;  but  when  they  began  to 
increase  in  numbers  and  connections,  and  the  establishment  of 
society  gave  rise  to  complicated  interests,  this  natural  right  in 
animalsyc/ve  udttirte  was  found  to  be  no  longer  practicable, 
consistently  with  the  wants  and  interests  of  the  whole  ;  as  the 
good  order  of  civil  government  was  constantly  distracted  by 
the  turbulent  contentions  of  various  persons  striving  to  attain 
or  acquire  possession  of  the  same  object.  By  the  municipal 
laws,  therefore,  of  every  civilized  rvation,  this  natural  right 
•was  restrained  by  positive  laws  enacted  for  reasons  of  state,  or 
for  the  supposed  benefit  of  the  community  ;  such  animals  have 
been  deemed  to  be  appropriated  property,  and  the  privilege  of 
hunting  them  exclusively  vested  in  the  sovereign  of  the  state 
only,  or  persons  of  a  particular  description.  The  reasons 
which  concurred  for  making  these  constitutions.  Sir  Williaiu 
Blackstone  observes  (p),  were  probably,  1.  For  the  encourage- 
ment of  agriculture  and  the  improvement  of  lands,  by  giving 
every  man  an  exclusive  dominion  over  his  own  soil.  2.  For 
the  preservation  of  the  several  species  of  these  animals,  which 
would  soon  be  extirpated  by  general  liberty.  3.  For  preven- 
tion of  idleness  and  dissipation  in  husbandmen,  artificers,  and 
others  of  the  lower  rank,  which  would  be  the  unav<iidable 
consequence  of  universal  licence.  4.  For  prevention  of  po- 
pular insurrections  and  resistance  to  the  goveroment,  by  dis- 
arming the  bulk  of  the  people. 

f»)  7  T.  R.  535.        («)  5  Ibid.  40;.         (f)  z  Bl.  Com.  411. 
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Of  the   Qualification. 

The  qualifications  for  killing  game,  as  tliey  are  usually 
called,  or  more  properly,  the  exemptions  from  the  penalties 
inflicted  by  the  statute  law,  arise  either  from  estate  or  cerli- 
£cate,  and  are  first, 

Bi/  Estate. — 11)6  estate  required  to  exempt  the  possessor 
from  the  penalties  of  the  game  laws,  as  specified  by  tlie  sta- 
tutes 13  Ric.  2,  c.  13;  1  Jac.  1,  c.  CT;  7  Jar.  1,  c.  11  ; 
and  22  and  23,  Car.  2,  c.  25.  As  these  several  acts  are  still 
ill  force,  we  shall  detail  their  enactments. 

By  the  statute  13  Ric.2y  c.  13,  it  is  enacted,  that  no  lav- 
man,  who  has  not  lands  or  tencmaits  of  the  value  of  40s.  a 
year,  or  clergyman,  not  being  advanced  to  10/.  a  year,  shall 
have  any  greyhound,  hound,  or  other  dog  to  hunt;  nor  shall 
use  any  ferrets,  bags,  nets,  hare-pipes,  cords,  or  other  engines, 
for  taking  or  destroying  hares  or  conies,  or  other  gentleman's 
game,  on  pain  of  one  year's  imprisonment,  to  be  inflicted  by 
the  justices  at  their  quarter  sessions. 

By  1  Jac.  1,  c.  27  (repealed^ by  the  48  Geo.  3,  c.  93,  so 
far  as  concerns  hares),  it  is  provided,  that  every  person,  un- 
less seized  in  his  own  estate  or  his  wife's  right  of  an  estate  of 
inheritance  of  ID/,  a  year,  or  of  a  life  estate  of  10/.  a  year, 
or  goods  to  the  value  of  200/.  or  unless  he  be  the  son  of  a  lor4 
or  knight,  or  the  son  and  heir  apparent  of  an  esquire,  who 
shall  keep  any  greyhound  for  coursing  of  deer  or  hare,  or  any 
setting  (log,  or  net  to  take  pheasants  or  partridges,  he  shall 
forfeit  20s.  to  the  poor,  or  be  committed  to  gaol  for  three 
months,  or  after  one  month's  imprisonment,  be  t>ound  with  two 
sureties  in  20/.  each,  not  to  offend  again. 

'Die  statute  of  7  Jac.  1,  c.  11,  every  person,  having  free 
uomen,  and  every  lord  of  a  manor,  and  also  every  free- 
holder, seized  in  his  own  or  his  wife's  right  of  lands  or  here- 
ditaments, of  the  clear  value  of  40/.  by  themselves,  or  by  their 
household  servants  duly  authorised,  may  take  pheasants  and 
partridges  in  the  day  time,  between  Michaelmas  and  Christ- 
mas, on  their  own  or  master's  free  wanen,  n)uuor»  or  free- 
hold. 

By  the  statute  2f  and  23  Car.  c.  5,  it  is  enacted,  that  no 
person  not  having  lantls  or  trnemcnts,  or  some  other  enate  of 
inheritance  of  his  own  or  his  wife's  right  of  the  clear  yearly 
value  of  100/.  or  for  a  term  of  life,  or  having  lease  or  leases 

of 


Of  Offences  against  the  Game  Laws.       489 

o^  nine-nine  years,  or  for  any  longer  term,  of  tlie  clear  yearly 
value  of  150^.  other  than  the  son  and  heir  apparent  of  an 
esquire,  or  other  person  of  higher  degree,  and  the  owners 
and  keepers  of  forests,  parks,  chases,  or  warrens,  being  stocked 
with  deer  or  conies  for  their  necessary  use,  in  respect  to  the 
said  forests,  parks,  chases,  or  warrens,  shall  have  or  keep  for 
themselves  or  any  other  person,  guns,  bows,  greyhounds,  set- 
ting dogs,  ferrets,  coney  dogs,  lurchers,  bags,  nets,  low  bells, 
hare  pipes,  gins,  snares,  or  other  engines,  for  the  taking  or 
killing  of  conies,  hares,  pheasants,  partridges,  or  other  game, 
but  shall  be  prohibited  to  have  or  use  the  same. 

In  the  construction  of  the  first  clause  of  this  statute,  viz. 
^'  having  lands  or  tenements,  or  other  estate  of  inheritance,  of 
the  clear  yearly  value  of  100/."  it  has  been  held,  it  is  not 
necessary  that  it  should  be  a  freehold  or  a  legal  estate,  for 
copyhold  or  an  equitable  estate  of  inheritance  of  the  clear 
yearly  value  of  100/.  is  a  qualification  [q).  But  it  is  not  suffi- 
cient if  the  value  of  the  estate  has  been  reduced  below  that 
«um  by  the  interest  of  a  mortgage  or  other  incumbrance  created 
by  the  owner,  or  by  those  under  whom   he  claims  (r). 

In  the  second  clause  of  the  statute  "  or  for  term  of  life, 
or  lease  or  leases  for  ninety-nine  years,  or  for  any  longer 
term,  of  the  clear  yearly  value  of  150/.;"  on  the  words  *'  or 
for  a  term  of  life,"  a  doubt  having  arose,  whether  thej 
should  be  referred  to  the  100/.  or  to  the  150/.  per  ann, 
the  court  of  king's  bench  were  of  opinion,  that  from  the  sta- 
tute 1  Jac.  Q7,  it  was  evident,  that  the  intention  of  the 
legislature  was  to  make  the  yearly  value  of  an  estate  for  life 
greater  than  that  of  an  inheritance ;  and  thereiipon  decided, 
that  a  tenant  for  Hfe  must  have  I50l.  per  ann.  to  exempt  him 
from  the  penalties  of  the  game  laws. 

An  ecclesiastical  living,  which  a  man  holds  in  right  of  his 
church,  is  a  life  estate  within  this  act,  although  it  may  hap- 
pen to  be  determined  sooner,  as  by  resignation,  deprivation, 
or  by  accepting  another  living  incompatible  (s). 

As  to  the  third  clause, ''  other  than  the  son  or  heir  apparent 
of  an  esquire,  or  other  person  of  higher  degree,"  it  ha«  been 
decided,  that  though  the  eldest  son  of  an  esquire,  or  of  any 

})erson  of  higher  degree,  is  qualified  without  any  estate,  whilst 
lis  father  is  living,    yet  the  father  himself  is  not  qualified 
without  having  the  estate  required  by  the  statute  (/). 

(f)  Caldecot's  Cas.  zjo.  (*■)  I'bid.  ^  (h,  a  turn's  J'u^tic^,  399. 

(/)  jt.R.  44.  I    . 
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It  is  unsettled  \\  hat  constitutes  a  real  esquire,  for  it  is  not 
an  estate,  however  large,  that  confers  this  rank  upon  its 
owner  (t7J.  According  to  Camden  and  Blount,  esquires  are, 
1.  The  eldest  sons  of  baronets,  knights  of  the  bath,  and 
knights  bachelor,  and  their  heirs  nnale  in  perpetual  succession. 
S.  The  younger  sons  of  peers,  and  their  heira  male  in  like  per- 
petual succession .  3.  Esquires  created  by  the  king's  letters 
patent,  or  other  investiture,  and  their  eldest  sons.  4.  Esquires 
by  virtue  of  their  office,  as  justices  of  the  peace,  and  others 
who  Icur  any  office  under  the  crown.  To  these  may  bo  added, 
the  esquires  of  knights  of  the  bath,  each  of  whom  constitutes 
three  ut  his  iusialiation ;  and  all  foreign,  nay  Irish  peers. 
Persons  of  higher  degrees  than  esquires,  are  colonels,  Serjeants 
»t  law,  doctoi-s  in  three  learned  professions  {u),  and  barristers 
at  law  (tj:).  But  it  has  born  determined,  that  a  diploma  from 
a  i^cotch  university,  appointing  a  person  doctor  of  physic, 
will  not  give  him  a  qualification  \vithin  this  statute  [x).  A 
doctor  ot  physic  of  the  Enghsh  universities^  is  not  qualified 
as  such  (y).  It  has  also  been  determined,  that  the  words 
**  other  person  of  higher  degree"  do  not  relate  to  the  esquire 
himself,  but  mean  the  son  of  an  esquire,  or  tlie  sou  of  any 
person  of  higher  degree  ( z ). 

By  the  statute  5  uinn,  c.  14,  which  is  the  act  most  fre- 
quently resorted  to  at  this  day,  and  indeed  the  most  efficacious 
in  its  tendency,  it  is  enacted,  that  if  any  person  not  qualified 
shall  keep  or  use  any  dogs  or  other  engines  to  kill  or  destroy 
the  game,  and  shall  thereof  he  convicted  on  the  oath  of  one 
credible  witness,  before  one  justice,  he  shall  forfeit  bl.  one 
half  to  the  informer,  and  half  to  the  poor,  to  be  levied  by  dis- 
tress; or  for  want  thereof,  the  offender  to  be  sent  to  the 
house  of  correction  for  three  months  for  the  first  offence,  and 
for  every  other  offence  four  months.  And  any  justice  of  the 
peace,  or  lord  or  lady  of  manors  may  take  away  any  hare  or 
other  game,  and  likewise  all  dogs,  guns,  nets,  &.c.  from  any 
unqualified  person,  to  their  own  use. 

And  by  the  statute  -Z'i  and  23  Car.  2,  c.  25,  s.  2,  it  is 
enacted,  that  gamekeepers,  or  any  other  persons,  by  warrant 
of  a  justice  of  the  peace,  may,  in  the  day-time,  search  the 
bouses,  or  other  places,  of  any  such  persons  as  are  prohi- 
bited by  I  his  act  to  keep  or  use  any  dogs,  nets,  or  other  engines 
aforesaid,  and  tu  seize  and  keep  the  same  for  the  use  of  the 

(«)  %  Inst.  668.     3  Ibid.  jo.     i  Bl.  Com.  406.  (u)  1  Bl  Com.  406. 

H  I  Will.  144.        (k)  I  T.  R.  44,        Or)  Ibid.  y3-        C*)  1»»»«J-  44- 
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lord  of  the  manor,  or  otherwise  to  destroy  and  cut  them  io 
pieces. 

On  the  statute  5  Ann,  c.  14,  the  following  determinations 
bave  been  made : 

1 .  A  qualilied  person  may  take  out  with  him  persons  who 
are  not  qualified,  to  beat  the  bushes,  and  see  a  hare  killed  {a). 
2^  The  statute  being  in  the  disjunctive,  **  keep  or  use,"  the 
bare  keeping  one  dog  is  an  otlence  (.6).  3.  So  the  bare  keep- 
ing a  gun  is  within  the  act,  provided  it  be  used  for  killing 
game  (t).  4w  As  to  the  using,  it  has  been  deteimuied,  that 
Avalking  about  witli  an  intent  to  kill  game,  is  a  using  of  the 
instrument  or  dog  within  the  statute.  5.  The  using  ot  a  hound 
to  destroy  game  is  not  within  the  act ;  for  that  species  of  dog 
js  not  mentioned  in  it  (rf } .  G.  An  offender  is  liable  only  to 
one  penalty,  although  lie  kills  ever  so  many  hares,  &c.  on  the 
same  day  {e).  7-  And  where  several  unqualined  persons  of- 
fend by  going  out  and  killing  a  hare,  it  has  been  determined 
that  only  one  penalty  can  be  recovered  {f). 

By  Certificate. — By  the  25th  Geo.  3,  c,  50,  and  31  Geo  3, 
c.  ^\,  every  person  who  shall  go  in  pursuit  of  hare,  pheasant, 
partriJge,  heath-fowl,  or  grouse,  or  any  other  game  wlutso- 
tver,  without  having  first  delivered  in  his  name  and  place  of 
abode  to  the  clerk  of  the  peace  of  the  county  or  dii>tric(  within 
which  such  person  resides,  and  taken  out  a  certificate,  shall 
forfeit  20/.  And  here  it  is  necessary  to  remark,  that  th^ 
certificate  will  oot  authorise  any  qualified  persons  to  kill  game 
out  of  season. 

This  act  has  been  modified  by  the  48  Geo.  3,  c.  55  ;  and 
other  birds,  viz.  woodcock,  snipe,  quail,  landrail,  or  any  conies, 
in  any  part  of  Great  Britain,  are  designated  as  game  ;  and  the 
duties,  viz.  for  a  qualilied  person  3L  3s.  (s.  1£),  and  for  a 
game-keeper  1/.  Is.  are  directed  to  be  paid  to  the  collector* 
of  the  duties  for  the  parish,  ward,  or  place,  where  the  person 
so  qualified  shall  reside,  on  pain  of  forfeiting  20/.  over  and 
above  the  duty ;  and  the ,  collector  shall,  on  payment  of  the 
duty,  give  a  receipt  for  the  same,  for  which  receipt  he  shall 
be  entitled  to  demand  Is.  over  the  duty,  as  a  compen.. 
salion  (s.  2). 

And  by  the  10th  section  of  tiiis  act,  if  any  person  shall  be 
found  using  any  dog,  gun,  &c.  for  any  of  the  purposes  men- 
tioned in  this  act,  whereof  such  person  shall  be  chargeable, 

(a)  Loft.  178.  (i)  I  Str.  496.  (c)  z  Str.  1098.  iJ/Jkii,  lizC. 
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t)y  any  assessor  or  Collector  of  the  parish  where  any  such  per- 
son shall  then  be,  it  shall  be  lawful  for  the  assessor,  collector, 
commissioner,  or  game-keeper,  inspector,  or  surveyor,  or,  oilier 
person  assessed  as  aforesaid,  .or  the  owner,  landlord,  lessee, 
or  occupier  of  the  land,  to  demand  and  require  from  the 
person  so  using  such  dog,  gun,  &c.  the  production  of  a  cer- 
tificate, which  certificate  every  such  person  is  hereby  required 
td  produce  to  the  person  so  demanding  the  same,  and  permit 
him  to  Tcad  the  same,  and  (if  he  sinill  think  iit)  to  take  a  copy 
thereof ;  or  in  case  no  certificate  shall  be  produced  to  thfe 
person  demanding  the  same,  then  it  shall  be  lawful  for  the 
person  having  made  such  demand,  to  require  tiic  person  so 
using  such  dog,  gun,  8cc.  to  declare  to  him  hi^  christian  and 
surname,  and  place  of  residence,  and  the  parish  or  place  (if 
any)  in  which  he  shall  have  been  assessed  to  the  duties  by  this 
act ;  and  if  any  such  person  shall,  after  such  demand,  wilfully 
refuse  to  preduce  and  show  a  certificate,  or  in  default  thereof, 
shall  produce  any  false  or  fictitious  certificate,  or  give  any 
false  or  fictitious  name,  place  of  residence,  or  place  of  assess^ 
nient,  every  such  person  shall  forfeit  the  sum  of  20/. 

Persons  not  quiiUfud. — llie  persons  prohibited  from  killing 
came  arc  persons  of  mean  estate,  inferior  tradesmen,  and  of- 
ficers and  soldiers. 

By  the  statute  4  and  5  W.  and  M.  c.  23,  s.  10,  it  is  enacted, 
i/any  inferior  tradesman,  apprentice,  or  other  dissolute  person, 
shall  hunt,  hawk,  fish,  or  fowl  (unless  in  company  with  the 
master  of  such  apprentice  duly  qualified),  such  person  may 
be  sued  for  their  wilful  trespass  of  coursing  on  any  person's 
grounds,  and  if  found  guilty,  shall  pay  the  full  cost:>,  al- 
though they  they  have  done  no  injury  to  tlie  soil  by  so  tres- 
passing. 

Who  are,  or  who  dre  not  inferior  tradesmen  under  tliis  sta- 
tute, is  a  question  for  the  jury  (g). 

liy  the  annual  Mutiny  Act,  it  is  enacted,  that  if  any  officer 
or  soldier  shall,  without  leave  of  the  lord  of  the  manor,  gfven 
under  his  hand  and  seal,  take,  kill  or  destroy,  any  hare,  coney, 
pheasant,  partridge,  pigeon,  or  any  sort  of  fowl,  poultry,  or 
fish,  or  his  Majesty's  game,  and  be  thereof  convicted  before 
a  justice,  on  the  oath  of  one  witness,  every  officer  so  offend- 
ing shall  forfeit  bl.  to  the  poor  of  the  place ;  and  every  of- 
ficer, commanding  in  chief  upon  the  place,  shall  forfeit  20*. 
for  every  such  ofience  committed  by  any  soldier   under  hia 

(x)  »  Will.  70. 

command ; 
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t<>mmand ;  and  if  such  officer,  after  demand  by  tbe  constables 
«r  overseer,  shall  not  pay  the  penalties  within  two  days,  he 
shall  forfeit  his  commission. 

And  by  the  statute  4  and  5  fV.  and  M.  c.  9,3,  s.  3,  every 
cpnstable,  headborough,  and  tithing  man,  being  authorized 
by  cue  jusjice  of  the  peace,  is  empowered  to  enter  and  search 
the  houses  of  suspected  persons  not  qualified;  and  in  case  any 
hare,  partridge,  pheasant,  pigeon,  fish,  fowl,  or  other  game 
(except  rabbits)  (/i),  shall  be  found,  the  offenders  shall  be 
c^rietJ  before  a  justice  of  the  peace  ;  and  if  they  do  not  give 
a  ^ood  acppunt  how  they  came  by  such  game,  or  shall  not,  in 
conveaJGnt  time,  to  be  named  by  the  justice,  produce  llie  party 
of  whom  they  bought  the  same,  or  procure  some  creditable 
person  to  depose  upon  oath  the  sale  thereof,  they  shall  be  con- 
victed by  the  said  justice  of  such  offence,  and  shall  forfeit  for 
every  hare,  partridge,  fish,  or  other  game,  any  sum  not  under 
55.  nor  more  than  20s.  one  moiety  to  be  paid  to  the  informer, 
and  the  other  to  the  poor  of  the  parish  where  the  offence  is 
committed,  to  be  levied  by  distress  under  warrant  of  the  jus- 
tice, and  for  want  of  distress  the  offender  shall  be  committed 
to  the  house  of  correction,  for  any  time  not  exceeding  one 
month,  nor  less  than  tea  days,  there  to  be  whipped  and  kept 
to  hard  labour. 

Of  the  luavss  for  the  Preservation  of  the  Game. 

Having  considered  the  game  laws  as  they  relate  to  the 
Salifications,  we  shall  endeavour  to  show  in  what  manner  the 
legislature  has  interposed  for  the  presenration  and  protection 
of  the  jrame. 

1.  Deer. — For  the  general  preservation  of  the  deer,  it  is 
enacted  by  the  stat.  28  Geo.  2,  c.  i^,  that  if  any  person  shall 
unlawfully  set  fire  to,  burn,  or  destroy,  or  assist  in  so  doing, 
any  furze,  goss,  or  fern  in  forests  or  chases  kept  for  the  pre- 
servation of  deer,  he  shall  forfeit  a  sum  not  exceeding  51.  nor 
less  than  40s.  or  on  default  of  payment  be  connnitted  to  the 
county  gaol  for  a  time  not  gifeater  than  three  months  nor  less 
^an  one. 

Aud  by  the  9  Geo.  1,  c.  22,  called  the  Blact  xAct,  if  any 
person  being  armed  and  disguised,  shall  appear  in  any  forest, 
<fhace,  park,  paddock,  or  inclosed  grounds,  where  deer  are  or 
have  beea  usually  kept,  or  shall  unlawfully  hunt^  kill,  or  steal, 

(h)  I  Li,  Rajrm,   ;^i. 
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any  red  or  fallow  deer ;  or  if  any  persons,  whether  armed  or 
di»t;u!sed,  or  not,  shall  unlawfully  and  wilfully  hunt,  wound, 
kill,  d«-stii)y,  or  steal  any  red  or  fallow  deer,  fed  or  kept  in 
an\  pLces,  in  any  of  the  king's  forests,  or  chaces,  which  are 
iwlo^ed  with  rails  or  pales;  or  in  any  park,  paddock,  or  ground 
iat  lostd,  where  deer  have  been  usually  kept ;  or  shall  forcibly 
rescue  any  offender,  or  procure  another  to  join  in  any  of  the 
said  oft'ences ;  he  shall  be  guilty  of  felony  without  benefit  of 
cler;;y. 

Aid  by  the  statutes  \f^Geo.S.  c.  30,  and  4*2  Geo-  3, 
c.  H)7,  to  course,  hunt,  or  take  in  any  snare,  or  to  kill,  wound, 
or  destroy,  or  tf)  attempt  so  to  do,  or  to  carry  away  any  red 
or  fallow  di-er  in  any  forest,  chace,  purlieu,  or  anoient  walk, 
whether  inclosed  or  not,  or  knowingly  to  assist  in  such  of- 
fence, withotit  the  C(»nsent  of  the  owner  of  such  deer,  or  with- 
out bein;5  duly  atithorized,  subjects  the  offender  to  transporta- 
tion for  seven  years.  Vo  wilfully  pull  down  or  destroy,  or 
cause  to  be  puMed  down  or  destroyed,  the  paling  or  wall  of 
any  forest  or  ground  v\here  any  red  or  fallow  deer,  or  to  be 
discovered  with  the  unlawful  possession  of  any  red  or  fallow 
deer,  renders  the  offender  liahle  to  several  pecuniary  penalties. 
And  as  a  further  preventative  against  the  destruction  of  deer, 
the  ran;»er  or  keeper  of  other  places  where  deer  are  kept,  is  em- 
powered to  take  from  persons  trespassing  thereupon,  all  guns, 
fire-arms,  slips,  nooses,  toils,  snares,  engines,  and  dogs,  in 
like  manner  as  game-keepers  are  einpow.  rt  d  by  22  and  iS 
Car.  2,  c.  25,  s.  2,  to  take  dogs,  nets,  and  other  engines, 
from  persons  not  duly  qualified  to  carry  or  use  the  same,  and 
also  to  detain  and  carry  before  a  justice  the  person  having  the 
same ;  and  if  any  person  shall  hurt  or  wound  the  ranger  or 
keeper,  or  his  assistants,  in  the  e xerci:>e  of  such  atitharity,  or 
attempt  to  rescue  any  otiender  in  his  custody,  he  shall  be  guilty 
of  felony,  and  transported  for  seven  years. 

But  any  lord  of  parliument  has,  without  any  express  licence, 
the  privilege,  by  the  common  law  of  the  realm,  to  kill  a  deer 
or  two  in  ihe  king's  forest,  as  often  as  he  shall  have  oct^'asion 
to  pass  through  the  same,  eitlier  in  going  to  or  returning 
(irom  any  summons  from  his  niajej<ty,  so  that  the  forester  be 
present,  or  a  horn  be  sounded  by  the  peer,  or  his  servants,  to 
give  notice  that  he  is  going  to  exercise  his  right  (/). 

Hares. — By  14  and  15  hen.  «,  c.  10,  it  is  enacted,  that 
ao  person,  of  irhat  estate,  degree,  or  condition,  he  be,  shall 

(i)  4  lAit.  ]oS. 
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trace,  destroy,  or  kill  any  hnre   in  the  snow,  upon  pain  of 
forfeiting  for  every  hare  so  killed  the  sum  of  f).<r.  8ri. 

By  1  Jac.  1,  c.  27,  every  person  who  shall  trace  or  course 
any' hares  in  the  snow,  or  destroy  them  with  snares,  shall  be 
committed  to  gaol  for  three  months,  unless  he  pay  to  the 
churchwardens,  for  the  use  of  the  poor,  the  sum  of  20s.  for 
every  hare  he  shall  so  take  or  destroy;  or  after  one  month 
from  his  commitment,  become  bound  with  two  sureties  in  20/. 
a-piece,  not  to  offend  in  like  manner. 

i\nd  by  2C  and  23  Car.  2,  c.  25,  s.  6,  if  any  person  shall 
be  feund  setting  or  using  any  snares,  and  shall  be  thereof  con- 
victed within  a  month  after  the  offence  committed,  he  shall 
pay  damages  to  tlie  party  injured,  at  the  discretion  of  the  ma- 
gistrate before  whom  he  has  been  convicted,  and  shall  further 
pay  down  immediately  a  sum  not  exceeding  10s.  to  the  use 
of  the  poor  of  such  parish  as  the  justice  shall  appoint,  or 
else  shall  be  committed  to  the  house  of  correction  for  a  time 
not  exceeding  one  month. 

(Jollies  or  Rabbits. — By  3  Jac.  1,  c.  13,  it  is  enacted^ 
that  if  any  person  shall  in  the  night-time,  enter  into  any 
grounds  inclosed  with  a  wall,  pale,  or  hedge,  and  used  for 
the  keeping  of  conies,  and  unlawfully  hunt,  drive  out,  take,  or 
kill  any  conies,  against  the  will  of  the  owners,  he  shall  be  im- 
prisoned three  months,  and  pay  to  the  jiarty  grieved  treble 
damages  and  costs;  and  shall  tind  sureties  for  his  good  de- 
meanour for  seven  years,  or  remain  in  prison  till  he  dots. 

By  22  and  23  Car.  2,  c.  25,  s.  4,  if  any  person  shall  at 
any  time  enter  wrongfully  into  any  warren  or  ground  lawfully 
used  for  breeding  or  keeping  of  conies,  whether  it  be  inclosed 
or  not,  and  there  take,  chase,  or  kill  any  conies  against  the  will 
of  the  owner  or  occupier,  not  ha-.ing  lawful  title  so  to  do, 
and  shall  be  thereof  convicted  within  one  month  after  such  of- 
fence, he  shall  yield  to  the  party  grieved  treble  damages,  be 
imprisoned  three  months,  and  so  long  afterwards  till  he  finds 
sureties  for  his  good  behaviour. 

And  by  5  Geo.  3,  c.  J  4,  s.  6,  if  any  person  shall  enter  in 
the  night-time  into  any  such  warren  or  grounds,  and  take  or 
kill  any  coney  against  the  will  of  the  owner  of  the  said  ground, 
or  shall  be  aiding  or  assisting  therein,  he  shall  be  transported 
for  seven  years,  or  suffer  such  other  less  punishment  by  whip- 
ping, tine,  or  imprisonment,  as  the  court  shall  award. 

By  2  Geo.  I,  c.  22,  if  any  person,  being. armed  and  disguised, 
shall  appear  in  any  warren  or  place  where  conies  are  usually 
kept,  or  shall  rob  such  warren ;  or  shall^  though   not  armed 
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and  disguised,  rescue  any  person  in  custody  for  such  offence, 
or  prf)ture  any  person  to  join  him  therein,  he  shall  be  guilty  of 
fcloiiy  u  iihuui  benetit  of  i.jergy. 

Us  22  and  23  Car.  C,  c.  '13,  3.  5,  no  person  shall  take  or 
kill  in  the  ni^ht-time  any  conies  upow  the  borders  of  warrens 
or  oiher  grounds  lawfully  used  for  the  br^edhig  or  keeping  of 
conies,  except  such  person  be  owner  of  the  soil,  or  lawful 
possessor  of  the  grouvid  whereupon  such  conies,  shall  be  killed, 
or  be  by  him  employed,  on  pain  of  damages  Lo  the  party 
grieved,  and  lOs.  to  the  pour,  or  ii)  default  thereof  be  com- 
mitted to  the  house  or  correction  for  a  term  not  exceccijug- 
one  month. 

The  statute  says,  upon  the  borders  of  warrens;  therefor© 
if  rabbits  come  upon  a  mau's  ground  from  u  warren  elsewhere, 
and  damage  liis  corn  or  herbuge,  he  may  lawfully  kill  them  (j). 
But  he  is  not  justified  in  kilhnij  them  for  feeding  upon  a  com- 
mon to  which  he  may  be  entitled  to  commonage  [k). 

By  the  O'th  section  of  the  same  statute,  if  any  person  shall 
be  found  setting  or  using  any  snares  for  the  taking  of  conie.^, 
he  shall  be  liidjlc  to  the  same  penajjies  as  abovemcntioned. 

And  by  3  Jac,  1,  c.  IS,  s.  Jl,  if  any  peison  not  haviiu; 
lands  or  hereditaments  of  40/.  a  year  or  not  worth  in  goodji 
200/,  shall  use  any  gun  or  cros.s  bow  to  kill  conies,  or  shall 
keep  any  engines,  bags,  net3,  ferrets,  or  coHcy-dogs  (except 
he  have  groimds  enclosed  for  keeping  of  conies,  the  increase 
of  which  shall  amount  to  405.  a  year  to  be  let,  and  except 
varreners  in  their  warrens),  in  such  case  any  person  having 
hereditaments  in  fee,  in  tail,  or  for  life,  of  the  yearly  value 
of  100/.  in  his  own  right,  or  m  right  of  his  wife,  may  law- 
fully seize  the  same  to  his  own  use. 

llarchs. — ^Though  the  diversion  of  hawking  has  become 
less  prevalent  than  formerly,  yet  as  it  subsiiits  in  some  places, 
we  shall   nolice  the  la\v  on  that  subject. 

By  I  V  IJcn.  7,  c.  17,  no  man  shall  bear  any  hawk  of  the 
breed  of  England,  called  a  nyesae,  goss-hawk,  tassel,  laner, 
laneret,  or  falcon,  or  disturb  them  in  thun  coverts,  or  »flay 
or  hurt  them  for  any  mischief  they  may  have  done,  ou  pain 
of  forfeiting  10/. 

By  :34  Edw.  3,  c.  22,  persons  finding  any  species  of  knwk 
that  is  lost,  sliall  take  it  to  the  sheritV,  who  shall  make  prc^r 
chmaiion  that  he  has  it  in  his  custody ;  aitd  if  challenged  ifi 
four  tnunths,  the  owner  paying  l)ie  cq^ts,  sh^ll  have  iia^^iai 

(jj  Cro.J»c,X9^    Cr%.Car^iM,  C*>,  ^^»•  *>*•  »?«• 
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otherwise  the  sheriff  shall  have  it ;  making  gree  A\iih  the  finder 
if  he  be  a  simple  man ;  but  if  a  gentleman,  the  sheriff  shall 
deliver  to  him  the  hawk. 

Bj  37  Edrc.  3,  c.  19,  stealing  a  hawk  is  made  felony,  but 
within  clergy. 

By  11  Hen.  7,  c.  17,  persons,  of  whatever  degree,  are 
commanded  not  to  take,  either  in  their  own  or  other  persons 
grounds,  the  eggs  of  any  falcon,  gossliawk,  tassel,  laner,  or  lane- 
ret,  out  of  their  nests,  under  pain  of  fine  and  imprisoumeut.   . 

And  by  23  Eliz.  c.  10,  which  also  confirms  the  above  act, 
it  is  enacted,  that  if  any  manner  of  person  shall  hawk,  or  with 
his  spaniels  hunt  in  another  man's  corn  after  it  is  eared,  and 
before  the  same  shall  be  shocked,  he  shall  for  every  such  of- 
fence forfeit  405.  to  the  owner. 

Szca7is. — By  22  Edzc.  4,  c.  60,  no  person,  other  than  the 
king's  son,  unless  he  have  a  freehold  of  five  marks  a  year, 
shall  have  any  marks  or  game-of  swans,  on  pain  of  forfeiting 
the  swans. 

It  is  felony  to  take  any  swans  that  are  lawfully  marked,  al- 
though they  beat  large;  and  so  it  is  as  to  swans  unmarked,  if 
they  be  domesticated  and  tamed,  that  is  kept  in  a  moat  or 
pond  near  to  the  dwelling-house,  nr  so  long  as  they  keep  within 
a  man's  manor,  or  within  his  private  rivers,  or  even  if  ihey 
happen  to  escape,  and  are  pursued  and  brought  back  agahi ; 
but  if  swans  unmarked  are  at  their  natural  liberty,  then  the 
property  of  them  is  lost,  and  felony  cannot  be  committed  by 
taking  them.  And  yet  such  wild  and  unmarked  swans  may  be 
seized  by  the  king's  officers  to  his  use,  by  his  prerogative.  The 
king  also  may  grant  them,  and  by  consequence  another  may 
prescribe  to  have  them  within  a  certain  precinct  or  place. 

By  1  Jac.  1,  c.  27,  s.  2,  every  person  who  shall  take  the 
eggs  of  any  swans  out  of  the  nest,  or  willingly  spoil  thein  ia 
the  nest,  shall  be  committed  to  gaol  for  three  months,  unless 
he  pay  to  the  churchwarden,  to  the  use  of  the  p^or,  twenty 
shillings  for  every  egg;  or  after  one  month  after  his  commit- 
ment, become  bound  by  recognizance,  with  two  sureties  iu  20/. 
a-piece,  not  to  ofiend  in  like  manner  agaui. 

And  by  11  Hen.  7,  c.  17,  no  person  shall  take,  or  cause  to 
be  taken,  on  his  own  ground  or  any  other  man'.s,  the  eggs  of 
any  swan,  on  pain  of  imprisonment  for  a  year  and  a  day,  and 
fine  at  the  king's  will. 

Partridges  and  Pheasant?.. — By  11  Hen.  7,  c.  17,  no  per- 
son, of  whatsoever  condition,  shall  taUe,  or  cause  to  be  taken, 
any  pheasants  or  partridges  by  nets,  snares,  or  otliLr  engines, 
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6«t  of  his  0"wn  warren  upon  the  freehold  of  any  otlier  persort, 
M'ilhoiit  the  special  licence  of  the  owner  of  (he  same,  on  pain 
of  10/.  •  ' 

By  J  Jiffc.  T,  "c.  ft;  8.  2,  every  person' who  shall  shoot  at, 
kill  or  destroy,  anv  pheasant  or  partridge  with  any  gun  or  bow, 
or  shalt  take,  kill,  or  destroy  them  with  setting  dogs  or  nets, 
6r  with  any  manner  of  nets,  snares,  engines,  or  in>?trunient8 
\^hatsocver,  or  shall  take  their  eggs  out  of  their  nest,  shall  be 
imprisoned  three  months,  or  pay  COs.  for  every  partridge, 
phca<iant,  or  egg,  to  the  use  of  the  poor ;  or  after  one  month's 
imprisonment,  be  bound,  with  t^o  sureties  h>  £0/.  a-piece,  not 
to  oft'end  again. 

By  7  J<JS'  1,  c.  II,  s.  8,  erery  person  who  shall  take,  kill, 
or  destroy  any  pheasant  or  partridge  with  setting  dogs  and  nets*, 
6r  wiff/  any  nets,  snares,  or  engines,  shall  forfeit  the  like  sum, 
and  ertter  into  the  like  sm  eties. 

Pigeon-^.— ^By  1  Jac.  1,  c.  27,  s.  2,  every  person  who  shaH 
shoot  at,  kill,  or  destroy  any  house  dove  or  pigeon,  with  any 
^ni  or  boW,  or  shall  lake,  kill,  or  destroy  the  same  with  set- 
ting dogs  oi*  nets,  or  with  any  marmer  of  nets,  snares,  or  en- 
gines, shall  be  conrtiiitted  to  gaol  for  three  months,  unless  he 
pay  20s.  for  every  pigeon  to  the  use  of  the  poor. 

By  2  (red.  5,  c.  29,  if  any  pcrrpn  shall  shoot  at,  with  intent 
to  kill,  or  by  any  metins  kiW,  or  take  with  a  wilful  intent  to 
destroy,  any  house  dove  or  pigeon,  he  shall  forfeit  GOs.  and  »*' 
not  immediately  paid,  be  committed  to  the  common  gaol  or 
house  of  correction,  and  kept  to  hard  labour  for  a  term  not 
exceeding  three  calendar  months,  nor  less  than  one. 

Bu'l  notwithstanding  the  provisions  of  the  above  acts,  tht 
♦)wner  of  the  land  may  kill  sikH  pigeons  as  he  shall  tind  lliereo* 
destrovmg  his  com  (k). 

IVi'ld  Dmk$,  IVild  Gecfe,  ^r.— By  I  Jac.  1,  c.  27,  s.  2, 
every  person  who  shall  shoot  at,  kill,  or  destroy,  with  any  gun 
or  bow,  r>ny  mallard,  dock,  teal,  or  wigeon,  and  the  offence  be 
proved  by  the  confession  of  the  party,  or  by  the  testimony  of 
TWO  witnesses  upon  oath,  before  two  justices  where  the  offence 
shall  be  conmiilled,  the  party  apprehended  shall  be  imprisoned 
three  months,  unless  he  pay  to  the  clnirchwardcn  of  the  parish 
■where  the  otfence  Man  committed,  or  where  he  was  appre- 
hended, 20a.  for  each  fowl,  to  the  use  of  the  poor;  or  within 
one  month  after  commitment,  become  bound,  with  tw«  suretiM 
in  2< )/.  each,  not  to  offend  again. 
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Heath  Fuzcl,  Grouse,  and  Bustards. — By  I  Jac-  1,  c.  27^ 
S.  2,  in  any  person  shall  shoot  at,  kill,  or  destroy,  with  any 
gun  or  bow,  any  grouse,  heath-cock,  oi"  moor-game,  he  shall 
be  subject  to  the  same  penalties  as  are  provided  for  the  pro- 
tection <^t'  wild  ducks,  wild  geese,  &c. 

'Herons. — By  1  Jac.  \,  c.  27,  s.  2,  to  shoot  at,  kill,  or  de^- 
stroy  any  heron,  with  gun  or  bow,  incurs  a  penalty  of  205.  for 
each  heron. 

By  19  i/e«.  7,  c.  11,  no  person  without  his  own  ground 
shall  take,  or  cause  to  be  taken,  by  means  of  any  craft  or  en-c 
glue,  any  heron,  unless  U  be  with  hawking  or  with  long  bows, 
on  pain  of  (is.  Qd.  j  neither  shall  any  person  without  his  own 
ground  take  any  young  herons  out  of  the  nest,  on  pain  of  10«» 
for  every  young  heron.. 

Other  Fowl. — By  2,j  Hen.  8,  c.  11,  it  is  enacted*  that  no 
manner  of  persons  shall,  from  the  1st  day  of  March  to  the 
last  day  of  June  in  every  year,  by  day  or  night  take  or  de- 
stroy any  eggs  of  any  kind  of  wild  fowl  from  or  in  any  nest 
or  place  where  they  shall  chance  to  be  laid,  on  pain  of  impri- 
sonment for  a  year,  and  of  forfeiture  of  20d.  for  every  egg  of 
a  crane  or  bustard;  8c/.  for  every  egg  of  a  bittern,  heron,  or 
shovelard;  and  \d.  for  every  egg  of  a  mallard,  teal,  or  other 
wild  fowl,  except  crows,  ravens,  ioscards,  and  other  fowl,  not 
used  to  be  eaten.  .   y.-._  . 

And  by  thes  statute  7  Jac.  c.  27>  s.  2,  any  personwho  shall 
take  tiie  eggs  of  any  pheasant  or  partridge  out  oi  the  nest,  or 
wilhngly  break,  spoil,  or  destroy,  the  same  in  the  nest,  shall, 
on  conviction  before  two  justices,  be  imprisoned  for  three 
months,  unless  he  pay,  to  the  use  of  the  poor,  205.  for  every 
egg ;  or  within  one  month  after  his  coniniitment,  become 
bound,  with  two  sureties  in  20/.  apiece,  not  to  commit  the 
like  offence  again. 

Of  destroying  Game  at  improper  SeaSoni  of  the  Year. 

By  the  statute  9  Jnn,  c.  25,  s.  4,  and  10  Geo.  2,  c.  32, 
it  is  enacted,  that  if  any  person  whatsoever  shall,  by  bags,  tun- 
nels, or  other  nets,  drive  and  take  any  wild  duck,  teal,  Vvigeon, 
or  any  other  water  fowl,  in  any  place  <jf  resort  for  wild  fowl 
in  the  moulting  season,  between  the  first  of  June  and  the  tirst 
of  October  yearly,  he  shall,  on  conviction,  forfeit  5s.  for  every 
fowl ;  and  the  bags,  nets,  or  tunnels,  used  in  driving  or  laKiiig 
auch  fowl^.&haii  be  destroyed. 
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By  statutes  2  Geo.  2,  c.  19,  s.  1,  and  19  Geo.  5,  c.  34,  no 
person  shall,  upon  any  pretence  whatsoever,  take,  kill,  d^ 
itroy,  carry,  sell,  buy,  or  have  in  his  possession,  or  use,  any 
'partridge  or  pheasatu,  betweeu  the  first  of  February  and  the 
first  of  September,  yearly,  on  pain  of  f(»rfeiting  bl.  for  everv 
such  fowl,  with  fun  costs  oi  suit.  But  this  is  not  to  extend 
to  any  pheasant  talren  in  the  proper  season  allowed  by  these 
acts,  and  kept  in  a  mew  or  breeding  place. 

By  13  Geo.  3,  c.  55,  no  person  shall  take,  kill,  destroy, 
cariV,  sell,  buy,  or  have  in  his  possession  or  use,  any  heath- 
fowl,  commonly  called  black  game,  between  the  10th  of  De- 
cember and  the  '20ih  of  August,  (in  the  New  Forest,  counlv 
of  Southampton,  and  in  the  counties  of  Somerset  and  Devon, 
by  5(>  Geo.  3,  c.  55,  ihe  time  within  which  heath  fowl  may 
be  taken  is  between  December  lOth  and  September  1st;)  nor 
any  grouse,  commonly  called  red  game,  between  the  lOih  of 
December  and  the  I'ith  of  August;  nor  any  bustard  betweeu 
the  1st  of  March  and  the  1st  of  September  in  any  year,  on 
pain  of  forfeiting  not  more  than  '20/.  nor  less  than  10/.  for  the 
first  offence,  and  for  every  subsequent  offence  not  more  than 
50/.  nor  less  than  20/. ;  or  in  default  thereof  to  be  imprisoned 
for  any  time  not  exceeding  six  months,  nor  less  than  three. 

And  for  the  better  preserving  of  black  game  and  grouse,  by 
i  and  5  W.  3,  c.  23,  s.  11..  to  burn,  between  the  2d  of  Fe- 
bruaiy  and  the  24th  of  Jtujc,  any  greg,  ling,  heath,  furze, 
goss,  or  fern,  on  any  mountains,  hills,  heaths,  moors,  forests, 
chases,  or  other  wastes,  incurs  imprisonment  for  any  time  not 
exceeding  one  month  nor  less  ten  days,  with  whipping  and 
hard  labour. 


Of  destroying  Game  in  the  Night  Time,  on  a  Sunday,  and 
on  a  Christmas  Day. 

'By  25  Eliz.  c.  10,  if  any  person,  of  whosoever  estate,  de- 
gree, or  condition,  shall  take,  kill,  or  destroy  any  pheasants  or 
partridges  in  the  night  time,  he  shall  forfeit  for  every  pheasant 
20s.,  and  for  every  partridge  1  Os. ;  half  to  him  that  shall  sue,  and 
half  tf)  the  lord  of  the  manor,  unless  such  lord  shall  licence 
or  procure  the  said  taking  oV  killing,  in  which  case  the  said 
half  shall  go  to  the  poor,  &c. 

By  9  Jnn,  c.  25,  s.  3,  if  any  person  whatsoever  shall  take 
or  kill  any  hare,  pheasant,  partridge,  moor-game,  heath-gaipe, 
or  grouse,  in  the  the  night-time,  he  shall,  on  conviction,  for- 
feit oli.y  half  to  the  informer,  and  half  to  the  poor  of  the 
'  parish ; 
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parish ;  to  be  levied  by  distress,  or  for  want  thereof,  be  sent 
to  the  house  of  correction  for  three  months  for  the  first  offence, 
and  for  every  subsequent  offence  four  months  *. 

But  these  penalties  being  found  insufficient,  it  was  enacted, 
by  the  13  Geo.  3,  c.  80,  s.  1,  that  if  any  person  shall  know- 
ingly and  wilfully  kill,  take,  or  destroy,  or  use  any  gun,  dog, 
snare,  net^  or  other  engine,  with  intent  to  kill,  take,  or  destroy 
any  hare,  pheasant,  partridge,  moor  game,  or  heath-game,  in 
the  nij^ht-time,  viz.  between  seven  o'clock  at  night  and  six  in 
the  morning,  from  the  12Mi  of  October  to  the  l^lh  of  Fe- 
bruary, and  between  nijie  o'clock  at  night  and  tour  in  the  morn- 
ing, from  the  12th  of  February  to  the  l2th  of  October;  or  in 
the  day-time,  on  a  Sunday  or  on  Christmas-day,  he  shall,  on 
conviction,  forfeit  for  the  first  offence  a  sum  not  exceeding  20/. 
nor  less  than  10/. ;  for  the  second,  not  exceeding  30/.  nor  less 
than  20/. ;  and  for  the  third  and  every  subsequent  offence,  50/. ; 
or  on  default  of  payment,  be  imprisoned  for  not  less  than 
six  months,  nor  more  tlian  twelve,  and  be  whipped  at  the 
end  of  the  imprisonment. 

And  by  ^^  and  40  Gto.  3,  c.  50,  after  reciting,  that  idle 
and  disorderly  persons  frequently  assemble  and  assist  each 
other  in  the  destruction  of  game  in  the  night,  and,  if  inter- 
rupted, are  guilty  of  violence,  tb  the  terror  of  the  people,  it 
is  enacted,  that  if  any  persons,  to  the  number  of  two  or  more, 
shall  enter  into,  or  be  found  in,  any  forest,  chase,  park,  wood, 
plantation,  paddock,  field,  meadow,  or  other  open  or  enclosed 
ground,  in  the  night,  naaiely,  between  eight  o'clock  at  night 
and  six  hi  the  morning,  from  the  1st  of  October  to  the  1st  of 
February,  or  between  ten  o'clock  at  night  and  four  in  the 
morning,  from  the  1st  of  February  to  the  1st  of  October,  hav- 
ing any  gun,  net,  engine,  or  other  instrument  for  the  purpose 
and  with  intent  to  destroy.  Or  shall  wilfully  destroy,  take,  or 
kill  any  hare,  pheasant,  partridge,  heath-fowl,  commonly  called 
black  game,  or  grouse,  commonly  called  red  game,  or  any 
other  game;  or  if  any  person  shall  be  found  with  any. gun, 
fire-arms,  bludgeon,  or  other  offensive  weapon,  protecting, 
aiding,  abetting,  or  assisting  any  such  persons  as  aforesaid,  the 
ranger,  owner,  or  occupier  thereof,  or  their  keepers  or  ser- 
vants, or  any  other  person,  may  apprehend  any  such  offender, 
and  deliver  him  into  the  custody  of  a  peace  officer,  who  shall 

*  It  has  been  decided,  that  the  taking  of  game  up,  after  it  had  been  killed, 
in  order  to  carr}r  it  to  the  lord,  is  b«i  a  possession  within  this  act.  lo  JEast'S 
Rep.  19. 

convey 
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convey  him  befoie  a  justice;  or  in  case  any  such  offender  shall 
not  be  so  apprehended,  any  justice,  on  iutormation  on  oath  of 
one  witness,  may  issue  his  warrant  to  apprehend  such  offender; 
ami  if  it  shall  appear  to  such  justice,  on  the  oath  of  one  \vu- 
ness,  tllat  such  person  is  guilty  of  any  of  the  offences  afjre- 
said,  he  shall  be  deemed  to  be  a  rogue  and  xagalx/ud  within 
the  meaning  of  the  1?  O^o.  2,  c.  5,  and  shall  sutler  as  therein 
directed. 

Of  buying  and  sellit\g  Game 

By  I  Jac.  l,c.  27,  s.  4,  it  is  enacted,  that  if  any  person  shall 
sell,  or  buy  to  sell  again,  any  deer,  hare,  partridge,  or  phea- 
sant, Texcept  tlie  partridges  and  pheasants  be  reared  or  brought 
up  in  houses,  or  brought  from  abroad,)  he  shall,  on  conviction, 
forfeit  for  every  deer  40s.,  for  every  hare  lO?.,  fwr  every  par- 
tridge 10s.,  and  for  every  pheasant  20jj.  ;  half  to  him  that  will 
«ie,  and  half  lo  the  poor  of  the  parish. 

By  tlie  5  Ann,  c.  14,  s.  2,  any  higler,  chapman,  carrier, 
innkeeper,  victualler,  or  alehouse- keeper,  who  shall  have  in 
his  custody  any  hare,  pheasant,  partridge,  moor-game,  heath- 
game,  or  grouse,  or  who  shall  buy,  sell,  or  offer  lo  sell,  any  i.uch 
hare,  pheasant,  &c.  shall,  on  conviction,  forfeit  for  every  hare, 
pheasant,  &.c.  the  sum  of '3/.;  one'half  to  be  paid  to  the  in- 
former, and  the  other  half  to  the  poor  of  the  parish,  to  be 
levied  by  distress;  and  in  default  thereof,  the  offender  to  be 
imprisoned  in  the  house  of  correction  for  three  months  for  the 
first  offence,  and  four  months  for  every  subsequent  offence. 
But  this  is  not  to  extend  to  any  carrier  where  such  game  has 
been  sent-by  persons  qualified  to  kill  game. 

i\nd  by  the  28  Geo.  2,  c.  12,  s.  1,  it  is  provided,  that  if 
any  one,  whether  qualified  or  nut  qualified  to  kill  game,  shall 
sell,  expose  or  offer  to  sell,  any  hare,  pheasant,  partridge,  moor, 
heath  game,  or  grouse,  he  shall  for  every  such  offence  be 
liable  to  the  penalties  of  the  statute  o  Ann,  above  mentioned. 

Of  comn\itting  Trespass  in  th(  Pursuit  of  Game,  and  herein 
of  hunting  Foxes  and  Badgers. 

Trespass,  in  the  limited  and  confined  sense  in  w  hidi  we  are 
at  present  to  consider  it,  signifies  an  entry  upon  another  man's 
ground  without  his  permissi(»n,  and  especially  if  contraiy  to 
liis  exprt-bs  order,  and  doing  some  damage,  however  inconsi- 
derable, to  his  real  property  ;  f<jr  which  a  satisfaction  is  reco- 
veiable,  accoinlin^  as  the  intent  of  the  trespasser  svas  wilfid  or 

iuadvertentj 


Of  Offences  agmnst'the  Game  Laws,       503- 

madverteut,  and  the  damage  actually  sustained  (/).  Every 
trespass  is  wilful  where  the  defendant  has  notice  and  is  espe- 
cially forewarned  not  to  come  upon  the  land,  as  every  trespass 
is  malicious  where  the  intent  of  the  defendant  plainly  appears 
to  be  to  harass  and  distress  the  plaintiff  (w). 

The  common  law  allows  the  hunting  of  foxes,  badgers,  an(J 
€uch  noxious  animals,  in  the  gromnds  of  another  man,  for  the 
public  good,  and  excuses  a  trespass  done  in  pursuit  of  the 
same,  provided  in  doing  this,  no  more  damage  is  dcjie  than  is 
jiecessary  and  inevitable,  and  that  it  is  done  in  the  usual  and 
ordinary  manner  (j/).  But  in  hunting  a  badger  or  fox,  ^  man 
k  not  justified  in  digging  and  breaking  the  soil  to  uueptth 
them  (o).  "  ^ 

No  lord  of  a  manor  can  justify  sporting  in  anotlier  marf? 
grounds  in  nu  unlawful  manner,  unless  he  have  grant  of  free 
warren  over  such  other  man's  grounds  (p). 

We  shall  close  this  head  by  subjoining  a  few  remarks  on  the 
legal  property  which  persons  duly  qualified  have  in  particular 
eases  to  the  game  they  are  in  pursuit  of.  If  a  man  starts  any  game 
within  his  own  giounds,  and  follow's  it  into  another,  and  kills 
it  there,  the  property  remains  in  himself  (g) ;  for  the  property, 
consists  in  the  possession,  which  commences  by  the  finding  it 
in  his  ow  n  liberty ;  and  is.  conthiued  by  tlie  immediate  pursuit. 
And  so  if  a  stranger  starts  game  in  one  man's  chjvse  or  free 
warren,  and  hunts  it  into  another  liberty,  the  property  cojti- 
.tinues  in  the  owner  of  the  chase  or  warren,  this  pioperty 
arising  from  privilege,  and  not  being  changed  by  the  act  of  a 
mere  stranger.  Or  if  a  man  starts  game  on  another's  private 
grounds,  ^md  kills  it  there,  the  property  belongs  to  him  ix\ 
whose  ground  it  was  killed,  because  it  was  also  started  there^ 
the  property  being  rat ione  soli  {r.)  -Whereas,  if  after  be ipg 
started  there,  it  is  killed  in  the  grounds  of  a  third  person,  th.Q 
property  belongs  not  to  the  owner  of  the  first  ground,  because 
the  property  is  local ;  nor  yet  to  the  owner  of  the  second,  be- 
cause it  was  not  started  in  his  soil;  but  it  vests  in  the  person 
Avho  started  it,  tHough  ,he  is  guilty  of  a  trespass  against  botji 
.the  owners. (s). 

(/)  3  Bl.X:om.  20$.  .(«)  Ibid.  414.  Cfl^iT.R.  334. 

(c)  Cro.Jac.  321.     2R0I.  538,  (f>)  zBac.  Abr.  (f)  n  ^lod.  7j[. 

.(r)  Ld.Rajrm.  251.  (i)  Aid.    yMoti.iS,  .  ♦> 
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CilAP.   VIII. 

OfOffencti  against  the  Persons,  the  Habitations,  and  the 
Property  of  Individvais. 

Jgainst  the  Persons  of  Individuals. 

1.  Of  Homickle. 

Homk'de,  or  tlie  killing;  of  any  human  creature,  is  of  three 
kindsf:  justniable,  txciisablt,  and  feloniou*. 

Justifiable  ronucidc  hos  no  ihnre  o\  guilt  at  all,  as  it 
must  arise  tVom  some  unavoidable  tseces-jity,  without  any 
will,  inlcnlion,  or  desife,  and  witliont  any  inadverinnte  or 
neglijrence  in  the  party  killing;  or  it  must  be  connnitted  for 
the  advpncoment  of  public  justice;  or  for  the  prevention  of 
any  forcible  and  alroeiou.s  crime. 

When  It  is  justiriable  by  imavoidable  necessity  is  where,  by 
virtue  of  a  particular  office,  one  is  obliged  in  execution  of 
of  public  justice,  to  put  a  malefactor  to  death,  who  had 
forfeited  his  life  by  the  laws  and  verdict  of  his  country.  But 
to  authorize  this,  the  law  must  require  it,  otherwise  it  is  not 
justif  able :  therttore  wantonly  to  kill  the  c^reatcst  ot  male- 
factorJi,  a  felon  or  a  traitor,  allaintcd  or  outla\ve<l,  deliber- 
ately, iinconipeiled,  and  extrajudicially,  is  murder.  And 
further,  if  judgement  of  death  be  given  by  a  judge  not  autho- 
jiaed  by  lawful  commission,  and  execution  is  done  accord- 
ingly, the  judge  is  guilty  ol  murder.  Also  such  judg«^nient, 
when  legal,  must  be  cxec»led  by  the  proper  officer,  or  his 
appointed  deputy ;  for  if  another  person  does  it  of  his  own 
hea<l,  it  is  held  to  be  murder,  ev(  n  though  it  be  the  judge 
himself  (/).  It  must  further  be  executed,  scrvato Juris  ordine; 
ths>t  is  it  must  pursue  the  nentence  of  the  court.  If  an  officer 
beheads  one  who  is  adjtidged  to  he  haiigt^l,  or  vicf  versa,  it 
is  murdtr  (r) :  but  if  a  shenti  changes  one  kind  of  death  for 
another,  he  tht  n  at  ts  by  !iis  own  authority,  which  extends 
not  to  the  commission  of  homicide.  The  king  indeed  may 
remit  part  of  a  sentence  j  as  iu  the  case  of  treason,  ail  but 
the  beheading. 

(/)  I  Hale,  p.  C.  501.      1  Hawk  P.  C.  70.      Dalt.  150.  (v)  i  lUlc, 

F.  C.  501. 
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When  bomlcide  is  justifiable  for  the  advancement  of  public 
'  justice  is,  1 .  Where  an  officer  in  the  execution  of  his  office, 
either  in  a  civil  or  criminal  case,  kills  a  person  that  assaults 
or  resists  him  (m).  2.  If  an  officer,  or  any  private  person, 
attempts  to  take  a  man  charged  with  felony,  and  is  resisted, 
and  in  the  endeavour  to  take  him,  kills  him  (j:).  3  In  case  of 
a  riot,  or  rebellious  assembly,  the  officers  endeavouring  to 
disperse  the  mob,  are  justifiable  in  killing  them,  both  at 
common  law,  and  by  the  riot  act,  1  Gto.  1,  c.  5.  4.  Where 
prisoners  in  a  goal,  or  going  to  a  goal,  assault  the  goaler  or 
officer,  and  he  in  his  defence  kills  any  of  them,  it  is  justifi- 
able, for  preventing  an  escape  ( y).  5.  If  trespassers  ni  forests, 
parks,  chases,  or  warrens,  will  not  surrender  themselves  to 
the  keepers,  they  may  be  slain  by  virtue  of  the  statutes  21 
Edii\  ].  St.  2,  and  s'  and  4  JV.  and  M.  c.  10.  But  in  all 
these  cases  there  must  be  an  apparent  necessity  on  the  officer's 
side,  viz.  thai  ihe  party  could  not  be  arrested  or  apprehended, 
tlie  riot  could  not  be  suppressed,  the  prisoner  could  uot  be 
kept  m  hold,  the  deer-stealers  could  not  but  escape,  unless 
such  homicide  were  committed :  otherwise  without  such  ab- 
solute necessity,  it  is  not  justifiable. 

When  homicide  committed  for  the  prevention  of  any  for- 
cible and  atrocious  crane  is  justifiable,  is,  if  any  person  at- 
tempts a  robbery  or  murder  of  another,  or  attempts  to  break 
open  a  house  in  tiie  night  time  (which  extendi  aho  to  an  at- 
tempt to  burn)  (::),  and  shall  be  killed  in  such  attempt,  the 
slayer  shall  be  acquitted  and  discharged.  But  this  reaches 
not  to  any  crime  unaccompanied  with  force,  as  picking  of 
pockets ;  or  to  the  breaking  open  of  any  house  in  the  dav  time, 
unless  it  carries  with  it  an  attempt  of  robbery  also  (a). 

The  English  law  likewise  justifies  a  woman,  in  killing  one 
who  attempts  to  ravish  her  (0):  and  so  too  the  husband  or 
father  may  justify  killing  a  man,  who  attempts  a  rape  upon 
his  wife  or  daughter;  but  not  if  he  takes  them  in  adultery 
by  consent,  for  the  one  is  forcible  and  felonious  and  the  other 
not  (c).  And  1  make  no  doubt.  Sir  William  Blackstone 
observes,  but  the  forcibly  attempting  a  crime  of  a  still  more  de- 
testible  nature,  may  be  equally  resisted  by  the  death  of  the 
unnatural  aggressor. 

(«)   I  Hale,  484.     I  Hawk.  71.  (^x)   i  Hale,  494.  (^)  Ibi',  496. 

i»)  Ibid.  498.  (a)  4  JBl.  Com.  180.  {l>)   i  Hawk.  71.  {c)  i 

iale,  485. 

Excusable 


506  Of  Homicide, 

Exaisable  homicide  is  either  per  inforinnium,  fay  misad- 
venture,  or  5e  defendaido,  in  self-defence. 

Homicide  per  infortunium  or  misadventure,  i«  ^rhere  a* 
a  man  doing  a  lawful  act,  without  any  intention  of  hurt,  uw- 
fortunately  kills  another ;  as  where  a  "Siian  is  at  work  with  a 
liatchet,  and  the  head  thereof  flies  off  and  kills  a  stamler-by; 
or  where  a  person  qualified  to  keep  a  gun,  is  shootitij;  at  a 
mark,  and  undesignedly  kills  a  man  (J).  So  where  a  parent 
is  moderately  correcting  a  child,  a  master  his  apprentice  or  • 
scholar,  or  an  officer  punishing  a  criminal,  and  hap{)ens  to 
occasion  his  death,  it  is  only  misadventure,  for  the  act  of 
correction  was  lawful:  but  if  he  exceeds  the  bounds  of  mo- 
deration, either  in  the  manner,  the  instrument,  or  the  quantity 
of  punishment,  and  death  ensues,  it  is  manslaughter  at  least, 
and  in  some  cases  (according  to  the  circumstances)  umrder, 
for  the  act  of  immoderate  correction  is  unlawful  (e). 

A%  boxing  and  sword-playiag  are  unlawful  acts,  if  cither  of 
the  parties  be  killed,  such  killing  is  felony  or  manslaughter  (J). 
Likewise,  to  vhip  another's  horse,  whereby  he  runs  over  a 
child  and  kills  him,  is  held  to  be  accidental  in  the  rider,  but 
manslaughter  in  the  person  who  whipped  him  (g).  And  in. 
generiU  if  death  ensues  in  consequence  of  an  idle,  dangerous, 
and  unlawful  sport,  as  shoothig  and  casting  stones  in  a  town, 
and  the  barbarous  diversion  of  cock-throwing,  in  these  and 
similar  cases,  the  slayer  is  guilty  of  manslaughter,  and  not 
misadventure  only,  for  these  are  unlawful  acts  (/<). 

Homicide  in  self-defence,  or  se  dcj'endendo,  is  where  a  man, 
to  protect  himself  from  an  assault  or  tlie  like,  in  the  course 
of  a  sudden  brawl  or  quarrel,  happens  to  kill  him  who  assaults 
him;  and  this  is  frequently  called  cliance- medley,  as  pro- 
ceeding from  a  casual  affray.  To  excuse  this  species  of 
homicide,  it  must  appear  that  the  slayer  had  no  possible 
means  of  escaping  from  his  assailajit.  Tor  which  reason  the 
law  requires,  that  the  person  who  kills  another  in  his  own 
defence,  should  have  retreated  as  far  as  he  conveniently  or 
safely  can,  to  avoid  the  violence  of  the  assault,  before  he 
turns  upon  his  assailant,  and  that  not  fictitiously,  or  in  order  to 
watch  his  opportunity,  but  from  a  real  tenderness  of  shed*, 
ding  his  brother's  blood.  The  party  assaulted  must  therefore, 
flee  as  far  as  he  conveniently  can,  either  by  reason  of  Hon^e 

{d)  I  Hawk.  7J.  (0  4BI.C«in.  i8>.  (/)  Ikii.  tS).  (i)  t. 

Hawk.  7}.  {b)  4  BL  Com.  iSz. 
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wal!,  ditch  or  other  impediment ;  or  far  as  the  fierceness  o£ 
the  assault  will  permit  him  (/). 

2.  Self- Murder. 

Aftlo  de  se  is  he  that  deliberately  puts  an  end  to  his  exist- 
ence, or  commits  any  unlawful  malicious  act,  which  is  the  cou- 
sequence  of  his  own  death  :  as  if  attempting  to  kill  another  he 
runs  upon  his  antagonist's  sword  ;  or  shooting  at  another,  the 
gun  bursts  and  kills  himself  (/c).  The  party  must  be  at  years  of 
discretion,  and  iti  his  senses,  else  it  is  no  crime.  But  if  a 
real  lunatic  kills  liimself  in  a  lucid  interval,  he  is  afelo  dese 
as  much  as  any  other  man  (/).  The  punish uient  for  this 
offence  is  an  ignoniinious  burial  in  the  highway,  with  a  stake 
driven  through  his  body;  and  all  his  goods  and  chattels  for- 
feited to  the  king. 

3.  Of  Manslaughter. 

Manslaughter  an.^es  from  the  sudden  heat  of  tlie  passion.^, 
and  is  defined  to  ilje  unlawful  killing  of  another,  without 
malice,  either  express  or  implied.  The  offence  may  be 
committed  either  oiv  a  sudden  quarrel,  as  if  upon  a  sudden 
quarrel  two  persons  fight,  and  one  of  them  kill  the  other; 
and  so  it  is  if  two  jiersons  upon  an  occasion  go  out  and  fight 
inalield;  for  this  is  one  continued  act  of  passion;  and  the 
law  pays  that  regard  to  human  frailty,  as  not  to  put  a  hasty 
and  deliberate  act  upon  the  same  footing  with  regard  to  guilt. 
So  also  if  a  man  be  greatly  provoked,  as  by  pulling  his  nose, 
or  other  great  indignity,  and  immediately  kills  his  aggressor, 
though  this  is  not  excusable  se  defendendo,  yet  neither  is  it 
murder,  for  there  is  no  previous  malice,  but  is  manslaughter. 
J5ut  in  this,  and  in  every  other  case  of  homicide  upon  pro- 
vocation, if  there  be  a  sufiicient  cooling  time  for  passion  to 
subside  and  reason  to  interpose,  and  the  person  so  provoked 
afterwards  kills  the  other,  this  is  deliberate  revenge  and  not 
heat  of  blood,  and  accordhigly  amounts  to  murder.  So  if  a 
man  takes  another  in  the  act  of  adultery  with  his  wife,  and 
kills  him  directly  uj)on  the  spot,  it  is  but  the  lowest  degree  of 
manslaughter  (m). 

If  t\Ao  persons  play  at  sword  and  buckler,  unless  by  the 
king's  command,  and  one  of  them  kills  the  other,  it  is  man- 
slaughter {)i).  So  where  a  person  does  an  act,  lawful  in  it- 
«»elf,  but  in  an  unlawful  manner,   and  without  due  caution 

(i)  4  IM.  Com.  185.  (h)  I  Hawk.  68.  (I)  x  Hale,  412. 

(ra)  1  Hawk.  §2.      Foster,  236.       i  Hale,  486.      4  Bl.  Com.  191.  («)  3 

Inst.  56.  '^ 
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and  circumspection  ;  as  where  a  workman  flings  down  a  stone 
or  piece  of  timber  into  the  street,  and  kills  a  man ;  this  may 
be  either  misadventure,  manslaughter,  or  murder,  according  to 
the  circumstances  u'.ider  which  the  original  act  \\  as  done :  if 
it  were  in  a  country  village,  nhere  few  passengers  are,  and  he 
calls  out  to  all  people  to  have  a  care,  \i  is  misadventure  only; 
but  if  it  were  in  London;  or  other  populous  town,  where 
people  are  continually  passing,  it  is  manslaughter  though  he 
gives  loud  warning  (o);  and  murder,  if  he  knows  of  their 
passing,  and  gives  no  warning  at  all,  for  then  it  is  malice 
against  all  mankind  (/>).  And,  in  general,  when  an  involun- 
tary killing  happens  in  consequence  of  an  unlawful  act,  it  will 
be  either  niuider  or  manslaughter,  according  to  the  nature  of 
the  act  which  occasioned  it.  If  it  be  in  prosecution  of  a 
felonious  intent,  or  in  its  consequences  natuially  attended  with 
bloodshed,  it  will  be  murder ;  but  if  no  more  was  intended 
than  a  mere  civil  trespass,  it  will  only  amount  to  man- 
slaughter (q). 

The  pTinishment  for  manslaughter  is,  that  the  offender  shall 
be  burnt  in  the  hand  (commuted  by  19  Geo.  3,  c.  74,  for  a 
small  pecuniary  fine),  and  shall  forfeit  all  his  goods  and  chat- 
tels. But  by  1  Jac.  1,  c.  8,  where  any  person  shall  stab  or 
thrust  another,  not  tlien  having  a  weapon  drawn,  or  who  has 
iiot  then  first  strucken  the  party  stabbing,  so  that  he  dies 
thereof  w  ithin  six  months  after,  the  offender  shall  not  have 
the  benefit  of  clergy,  though  he  did  it  not  of  malice  afore- 
thought. 

4.  Of  Murder. 

Murder  arises  from  the  deliberate  wickedness  of  the  heart, 
and  is  defined  to  be,  '*  when  a  person  of  sound  memory  and 
discretion  unlawfully  kills  any  reasonable  creature  m  being, 
and  vnider  the  king's  peace,  with  malice  aforethought  either 
express  or  implied  (r). 

Malice  is  the  great  criterion  by  which  murder  is  distin- 
guished from  every  other  kind  of  honiiride ;  for  as  we  have 
alreadys  hown,  homicide  may  be  founded  in  the  dispensations  of 
publit  justice,  occasioned  by  mere  accident  done  for  self-pre- 
servation, arising  from  a  sudden  transport  of  passion,  or,  lastly, 
be  committed  in  malice.  Kxpress  malice  is  that  dclihcrato  in- 
tention to  take  away  the  life  of  a  fellow-creature  which  is 
Bianifebted   by  external  circumstances    capable   of  proof;  as 

(•)  Kcl.  4a  (/)  3  Inst.  57.  (f)   I  Hawk.  84.     Fo:tcr,  z$S. 

(r)  3  iBil.  47. 
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lying  in  wait,  attendant  menaces,  former  grudges,  and  coa- 
certed  schemes  to  do  him  some  bodily  harm.  If  a  person 
kills  another  in  consequence  of  such  a  wilful  act  as  shows  him 
to  be  an  enemy  to  all  mankind  in  general ;  as  going  deliber- 
ately, and  with  an  intent  to  do  mischief,  upon  a  horse  used 
to  strike,  or  coolly  discharging  a  gun  among  a  multitude  of 
people  (s).  And  if  two  or  more  come  together  to  do  an  unlaw- 
ful act  against  the  king's  peace,  of  which  the  probable  con- 
sequence might  be  bloodshed,  as  to  boat  a  man,  to  commit  a 
riot,  or  to  rob  a  park,  and  one  of  them  kills  a  man,  it  is 
murder  in  them  all,  because  of  the  unlawful  act  {t). 

Implied  malice  is  that  inference  which  arises  from  the 
nature  of  the  act,  though  no  particular  malice  can  be  proved. 
If  a  man  kills  another  suddenly,  without  any,  or  without  a 
considerable  provocation,  the  law  implies  malice.  No  affront 
by  woi^s  or  gestures  only,  is  a  sufficient  provocation,  so  as  to 
excuse  or  exlenuate  such  acts  of  violence  as  manifestly  endan- 
ger the  life  of  anothei'  iv).  But  if  the  person  so  provoked  had 
unfortunately  killed  the  other,  by  beating  him  in  such  a  manner 
as  showed  only  an  intent  to  chastise  and  not  to  kill  him,  the  lavr 
so  far  considers  the  provocation  of  contumelious  behaviour,  as 
to  adjudge  it  only  manslaughter,  and  not  murder  {u).  In  like 
manner  if  one,  kiiisan  officer  of  justice,  either  civil  or  criminal, 
in  the  execution  of  his  duty,  or  any  of  his  assistants  endeavx)ur- 
ing  to  conserve  the  peace,  or  any  private  person  endeavour- 
ing to  suppress  an  affray  or  apprehend  a  felon,  knowing  his 
authority  or  the  intention  witii  which  he  imterposes,  the  law 
will  imply  malice,  and  the  killer  will  be  guilty  of  murder  (i). 
.And  if  one  intends  to  do  a  felony,  and  undesignedly  kills  a 
man,  this  is  also  murder  (if).  Thus  if  one  shoots  at  A.  and 
misses  him,  but  kills  B.  this  is  murder,  because  of  the  previ- 
ous felonious  intent,  which  the  law  transfers  from  one  to  ti»e 
other.  Tli-e  same  is  the  case  where  one  lays  poison  for  A, 
and  B.  against  whom  the  priFoner  had  no  malicious  intent, 
takes  it,  and  it  kills  him.  And  by  the  statute  43  Gto.  3, 
c.  58,  it  is  enacted  that  if  any  person  shall  wilfully  and  mali- 
ciously administer  to,  or  cause  to  be  administered  to,  or  taken 
by,  any  of  his  majesty's  subjects  any  deadly  poison  with  intent 
to  murder,  he,  his  counsellcrs,  aiders,  and  abettors,  shall  be 
guilty  of  felony  without  benelit  of  clergy.  And  to  attempt  to 
murder  by  poison,  which  by  the  common  law  was  only  a 

(i)  I  Hawk    74..  (0  Ibid.  84.      4  Bl.  Com.  200.  (w)  i  Ha.wk.  82-, 

(»)   Foster.  291.  (x)   rHaie,  457.  (v)  Ibid.  465. 
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misdemtanonr,  is  now  maiie  a  capiial  nime.  Also,  V^ 
man  docs  such  an  act,  of  whicli  the  piobahif  consequence 
nay  be,  aiift  evtutually  is,  death  ;  such  killing  in,  \  be  murder 
although  no  stroke  be  struck  bv  hiinstlt,  and  no  kilhug  may 
be  primarily  intfndtd:  as  was  the  case  of  the  unnatunti  son, 
^lio  e> posed  his  sick  lather  to  the  air,  against  his  will,  by 
reason  whereof  he  died  (;)-  of  the  harlot,  ^^ho  laitl  her  tliild 
under  K'lwis  in  an  orchard,  w  hi -re  a  kite  struck  it  and  killed 
it  in)\  of  the  parish  officers,  who  shifted  a  child  frcMn  puiisli 
to  parish,  till  it  died  for  want  of  care  und  siihtenance  (/;);  and 
of  the  master  who  refused  necessary  food  or-  KUsKuauce  to 
his  apprentice,  and  treated  him  with  sucli  convnued  har.sli« 
ne^  and  st verity  as  to  occasion  his  death  (c).  So  too,  if  a 
man  has  a  bea^t  that  is  used  to  do  mischief;  and  he  knowing 
It,  sutlers  it  to  go  abroad,  and  it  kUb  a  man;  even  this  is 
iiiaiw!aiiu!ittr  in  the  owner;  but  if  he  had  purposely  turneii 
it  loo!-e,  lhoui;h  barely  to  frighten  people  and  make  what  is 
called  s|>ort,  it  i»  murder  {(t).  liut  if  a  physician,  surgt-on,  or 
apothecary  gives  his  patient  a  potion  or  plaister  to  cure  him, 
which  contrary  to  expectation  kills  him,  this  is  neither  murder, 
nor  manslaughter,  but  misadventure ;  and  he  shall  not  b« 
punished  criminally,  however  liable  he  might  formerly  have 
been  to  a  civil  action  for  neglect  or  ignorance.  In  order  also 
to  make  this  killing  murder,  the  party  must  die  within  a  year 
and  a  day  after  the  stroke  received,  or  cause  of  death  ad- 
ministered; in  the  computation  of  which,  the  whole  day  upon 
•which  the  hurt  was  done  shall  be  reckoned  the  first  (*')• 

And  to  prevent  the  abominable  practice  of  procuring  abor- 
tions, by  the  statute  43  Geo.  3,  c.  5B,  it  is  enacted,  that 
ifany|>er8on  shall  wilfidly  and  uialiciously  administer  to,  or 
cause  to  be  administered  to,  or  taken  by,  any  woman  then 
quick  with  child,  any  noxious  or  destructive  substance,  with 
intent  thereby  to  procuie  the  miscarriage  of  her  child,  such 
person,  and  al)  who  counsel,  aid,  and  abet,  shall  be  guilty  of 
felony  widiout  benefit  of  clergy.  And  to  attempt  by  ad- 
ministering drugs  to  destroy  a  living  infant  in  vnUre  sa  lurre, 
though  it  may  in  no  degree  bf  injured,  is  also  pmushable 
with  death.  It  is  also  enacted  by  the  same  statute,  that  where 
any  medicines  shall  be  so  administered,  or  any  instrument  or 
otiier  means  shall  be  used  to  cause  an  abortion,  and  the 
woniuti  ihall  not  be^  or  shall  nut  be  proved  to  be,  at  the  time 

(«)  I  Hawk.  78,  (a)  I  Hile,  4J2.  (6)  P«lm.  54$.  («)  Leach'i 

Crowa  Cas«i,  117.  {J}_  Ibid.  (<>  4  BU  Com.  J97. 
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ijuick  with  child,  then  silch  offenders  shall  be  guilty  of  felony, 
«nd  shall  be  liable  to  be  fined,  imprisoned,  set  in  the  pillory, 
■;vhij)ped,  or  to  one  or  more  of  these  punishments;  or  to  be 
transported  for  any  time  not  exceeding  1 4  years,  at  the  dis^ 
cretion  of  the  court. 

Tlie  punishment  of  murder  and  manslaughter  were  for- 
merly the  same,  but  now  by  "23  lien.  8,  c.  1-,  and  I  Edxo.  0, 
C.  12,  the  benefit  of  clergy  is  taken  away  from  inurder 
through  malice  prepense,  the  abettors,  procurers,  and  couu- 
sellors. 

5.  Of  Petit  Treason. 

Petit  treason,  according  to  the  statute  25  T,dw.  3,  c,  S, 
rtiay  happen  three  ways:  by  a  servant  killing  his  master,  U 
wife  her  husband,  or  an^  ecclesiastical  (either  secular  or  re- 
gular) his  superior  to  t^hom  he  owes  faitk  and  obedience.  A 
servant  who  kills  his  master  whom  he  has  left,  upon  a  griidg-e 
conceived  against  him  during  his  service,  is  guilty  of  petit 
treason  [f).  So  if  a  wife  be  divofced  a  menm  et  thoro,  stiii 
as  the  vinculum  matrimonii  subsists,  if  she  kills  her  divorced 
husband,  she  rs  a  traitoress- f «■ )  And  a  clergyman  is  under-, 
stood  to  owe  canonical  obedience  to  the  bishop  who  ordained 
him,  to  him  in  whose  diocese  he  beneficed,  and  also  to  the 
metropolitan  of  such  suffragan  or  diocesan  bishop :  and  there- 
fore to  kill  any  of  these  is  petit  treason  {h). 

The  punishment  for  petit  treason  we  have  already  men- 
tioned. The  aiders,  abettors,  and  counsellors  of  this  crime 
are  allowed  benefit  of  clergy  by  the  statutes  23  Hen.  8,  c.--!, 
and  4  and  5  P.  and  21/.  c.  4.  •     '  "I 

6.  Of  Mayhem. 

Mayhem  consists  in  violently  (depriving  another  of  the  use 
of  such  of  his  members  as  may  be  useful  to  him  in  fight,  either 
to  defend  himself,  or  to  annoy  lus  adversary.  Aniong  these 
defensive  members  are  reckoned,  not  only  arms  and  leg<J,  but 
a  finger,  an  eye,  a  foretooth,  and  also  some  others.  But  the 
loss  of  one  of  the  jaw-teeth,  the  ear,  or  the  uose,  is  no  may- 
hem at  common  law,  as  they  can  be  of  no  use  in  fighting; 
though  the  statute  37  Hot.  8,  c.  6.  has  punished  the  cutting 
oft'  of  an  ear,  by  giving  the  injured  party  treble  damages. 
As  a  criminal  injury,  the  law  considers  it  as  an  atrocious 
breach  of  the  peace  for  which  the  oft'ender  may  be  punished 
by  fine  and  imprisonment  (j). 

r/jiHawk.  89.  f^;  I  Ude,  ^81.  (i)  liii.  (0  4^1. 

Com.  ac6. 
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By  statute  37  Hen.  H,  c.  6,  to  cut  off  the  car  or  ears  of 
another,  oll.crwise  tliaii  \>y  authority  of  law,  or  mischance, 
incurs  a  forfeiture  of  civil  damriges,  &c.  By  '22  and  ^16  Car.  2, 
•Ci  1,  called  the  Coventry  Act,  if  nny  person  shall  on  purpose 
and  of  njalice  atnretiiough(,  and  by  lying  in  wait,  unlawfully 
cut  out  or  disable  the  lougut,  put  out  an  eye,  slit  tiie  nose, 
cut  oft  a  nose  or  lip,  or  cut  off  or  disable  any  linob  or  member 
of  any  other  person,  with  intent  to  maim  or  disfigure  hun; 
such  person,  his  r()iui>ellor«,  aiders,  and  abettors,  shall  b« 
guilty  oi  felony  without  benefit  of  clergy.  And  by  the  43 
Geo.  3,  c.  68,  if  any  person  shall  wilfully  and  maliciously 
stab  or  cut  any  of  his  majesty's  subjectn  with  intent  to  murder, 
rob,  mai»>,  disfigure,  or  disable  him,  or  to  do  him  some  griev- 
ous bodily  harm,  or  with  intent  to  resist  or  prevent  the  ap- 
prehension and  det;jintr  of  the  person  so  stabbing  or  cutting, 
or  of  any  of  his  accomplices  for  offences  for  which  they 
might  be  lawfully  apprehended  and  detained,  he,  his  coun- 
sellors, aiders,  and  abettors  shall  be  guilty  of  felony  \\  ithout 
benefit  of  clergy :  provided  that  if  .such  acts  of  stabbing  or 
cutting  were  committed  under  circumstances,  that  if  dea'h 
ensued,  the  5ame  would  not  in  law  amount  to  the  crime  of 
murder,  then  the  person  so  indicted  shall  be  acquitted. 

To  strike  with  the  .sharp  or  claw  part  of  a  hammer  has 
hebn  held  a  cutting  w  iihin  the  statute. 

G.  Of  Malicious  Shooting. 

By  9  Geo.  1,  c  22,  if  any  person  or  persons  shall  wilfully  and 
maliciously  shoot  atikny  person,  in  any  dwelling  house  or  other 
place,  he  shall  be  guilty  of  felony  without  benefit  of  clerg}'. 

By  the  4.'>  Geo.  J,  c.  ."jF,  if  any  jK;rson  shall  wilfully  and 
maliciously  shoot  at  any  of  his  majesty's  subjects,  or  shall 
present  or  level  any  kind  of  loaded  hie  arms  ut  any  one,  and 
attempt  to  disciiarge  the  same  by  drawing  the  trigger,  or  in 
any  oiher  manner  with  intent  to  murder,  rob,  maim,  disfigure, 
or  disable  him,  or  to  do  him  some  grievous  bodily  harm,  he, 
his  eounseIlor.s,  aider.**,  and  abettors,  shall  be  guilty  of  felony 
without  benefit  of  clergy;  provided  that  if  it  shall  appear 
upon  the  trial  that  such  shooluig  and  attenipt  to  dischai^e 
fire  arms  were  committed  undi'r  circum.stanceii,  that  if  death 
ensued,  tiie  same  would  not  have  nmounted  to  the  crime  of 
murder,  then  the  per.son  indicted  ^hall  be  acquitted. 

7.  Of  Forcible  Marriage. 

By  3  lien.  7,  c.  C,  it  is  enacted,  that  if  any  person  shajl 
for  lucre  tnke  any  woman,  being  maid,  widow,  or  wife,  and 
having  sttbstuucs  either  iu  goods  or  landv,   being  beir  ap- 
parent 
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par^ftt  to  lier  ancestors,  contrary  to  her  will ;  and  afterwards 
she  be  married  to  such  misdoer,  or  by  his  consent  to  another, 
or  defiled ;  such  person,  his  procurers  and  abettors,  and  such 
as  knowingly  receive  such  woman,  shall  be  deemed  principal 
felons;  and  by  statute  39  £/2Z.  c.  9,  the  benefit  of  clergy  is 
taken  away  from  all  such  felons,  who  shall  be  principals,  pro- 
curers, or  accessaries  before  the  fact. 

An  inferior  degree  of  th6  same  kind  of  offence,  but  not 
^tt(?nded  with  force,  is  punished  by  the  4  and  5  P.  and  M* 
c.  8,  which  enacts,  that  if  any  person,  above  the  a2;e  of  fourteen, 
shall  unlawfully  convey  or  take  away  any  woman  child  unmarried 
(which  is  held  to  extend  to  bastards  as  well  as  to  legitimate  chiU 
dren)  (j),  withm  the  age  of  sixteen  years,  from  the  possession 
and  against  the  will  of  tjie  father,  mother,  guardians,  or  gover- 
nors, he  shall  be  imprisoned  two  years,  or  fined  at  the  dis- 
cretion of  the  justices ;  and  if  he  deflowers  such  maid,  or 
woman  child,  or  without  the  consent  of  parents,  contracts 
matrimony  with  her,  he  shall  be  imprisoned  five  years,  or 
fined  at  the  discretion  of  the  justices  ;  and  she  shall  forfeit  all 
her  lands  to  4ier  next  of  kin,  during  the  life  of  her  said  hus- 
band. But  this  latter  part  of  the  act  now  is  rendered  al- 
most useless  by  provisions  of  a  very  different  kind,  which 
make  the  marriage  totally  void,  in  the  statute  26  Geo.  %^ 
c.  33. 

8.  Of  Rape. 

Rape  is  an  offence  in  ha:ving  unlawful  and  carnal  knowledge 
of  a  woman  by  force,  against  her  will ;  but  an  assault  to  ravish 
her,  however  shameless  and  outrageous  it  may  be,  if  it  proceed 
not  to  some  degree  of  penetration,  and  also  of  e;iiission,  can- 
not arhount  to  rape. 

This  offence  is  by  statute  18  EUz.  c.  7,  made  felony  with- 
out benefit  of  clergy:  as  is  dso  tile  abominable  wickedness 
of  carnally  knowing  and  abusing  any  woman  child  under  the  age 
of  ten  years ;  in  which  case  the  consent  or  non-consent  is  imma- 
terial, as  by  reason  of  her  tender  years  She  is  incapable  of 
judgment  and  discretion. 

A  male  infant,  under  the  age  of  fourteen  years^  is  pre^ 
aumed  by  law  incapable  to  commit  a  rape,  and  therefore  it 
seems  he  cannot  be  found  guilty  of  it.  For  though  in  other 
felonies  malitia  supplet  atatem,  yet,  as  to  this  particular 
species  of  felony,  the  law  supposes  an  imbecility  of  body  as 
well  as  mind  (k). 

(;)  4  Stra.  il6j.  (*)  4BI,  Com.  zi», 

h\  It 


^1^  Of  Burglary, 

As  this  is  an  accusation  easy  to  be  made,  and  Iwid  to  be 
defended  by  the  party  accused,  though  innocent,  l!ie  following 
concurring  circuuistancts  are  requirtd  to  give  credibility  to  the 
testimony  of  the  party  injured:  that  she  be  of  good  fame; 
that  she  presently  discovered  tlie  offenre,  and  made  search 
for  the  oflender;  that  the  party  accused  Hed  fur  it;  those  and 
the  like  are  concurring  cireunistancet  which  give  greater  pro- 
bability to  her  evidence.  But,  on  the  other  side,  if  she  be 
of  evil  fame,  and  stand  unsupported  by  others;  if  she  con- 
cealed  the  injury  for  any  ct)nsiderable  time  after  she  had  op- 
portunity to  complain;  if  the  place,  \\here  the  fact  was 
alleged  to  be  committed,  was  where  it  was  possible  she 
might  have  been  heard,  and  she  made  no  outcry;  these  and 
the  like  circumstances  carry  a  strong,  but  not  conclusive, 
presumption  that  her  testimony  is  false  or  feigned. 

It  is  felony  to  force  even  a  concubine  or  harlot  (/;. 

j4gainst  the  llubitations  of  Individuals. 

1 .  Of  Arson. 

Arson  is  the  malicious  and  voluntary  burning  of  tlie  house 
or  outhouse  of  another  by  night  or  by  day. 
.  By  9  Geo.  1,  c.  '21,  to  set  fire  to  any  house,  bain,  out- 
house, hovel,  cock,  mow,  or  stack  of  com,  hay  or  wotnl,  \s 
felony  without  benttit  of  clerg}-.  The  43  Ceo.  3,  c.  58, 
enacts,  that  "if  any  person  shall  wilfully  and  maliciously  set 
fire  to  any  house,  out-house,  mill,  >\arehouse,  or  shop,  whe- 
ther they  are  in  possession  of  hiujself,  or  of  any  other  person, 
with  intent  to  injure  or  defraud  his  majesty,  any  of  his  sub- 
jects, or  any  body  coporate,  he,  his  counsellors,  aiders,  and 
abettors  shall  be  guilty  of  felony  without  benelit  of  clergy. 
And  by  statute  G  ylim.  c.  31,  any  servant  negligently  setting 
file  to  a  house,  or  out-houses,  slrall  forfeit  KX)/.  or  be  sent 
to  the  house  of  correction  for  eighteen  mouths. 

«1.  Of  Burglary. 

Burglary  is  the  breaking  and  entering  the  njansion  hou-e 
'ftf  another,  in  the  night  time,  to  the  intent  to  commit  some 
.fdony  within  the  same,  whether  the  felonious  intent  be 
eXecuteil  or  not. 

To  constitute  this  offence,  1 .  the  burglary  must  be  conunitte«l 
hi*  the  night,  2.  iu  a   mansion  house,  3.  theie  nnist   be   both 

(.')  1  Hawk.  io8. 
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^  breaking  and  entry,  and  4.  such  breaking  and  entry  must  be 
with  a  felonious  intent. 

1.  The  time  must  be  by  night,  and  not  by  day;  fo^  in  th^ 
day  time  there  can  be  no  burglary.  As  to  what  i^  reckoned 
night,  and  what  day  for  this  purpose:  anciently  the  day  was 
accounted  to  begin  only  at  sun-risnig,  and  to  end  immediately 
upon  sun  set ;  but  the  better  opinion  seems  to  be,  that  if 
there  be  day  light  or  crepmculum  enough,  b6gun  6r  left,  to 
discern  a  man's  face  withal,  it  is  no  burglary  {in).  But  this: 
does  not  extend  to  moonlight. 

2.  As  to  the  place.  It  must  be  according  to  Sir  Edward 
Coke's  definition,  in  a  mansion  house.  For  no  distant  barn> 
warehouse,  or  the  like,  are  under  the  same  privileges,  nor  ^is 
a  breaking  open  houses  wherein  no  man  resides  attended  with 
the  same  circumstances  of  midnight  terror.  A  house,  howevei*, 
wherem  a  man  sometimes  resides,  and  which  the  owner  has  only 
left  for  a  short  season,  animo  .  revertendif  is  the  object  of 
burglarj',  though  no  one  be  in  it  at  the  lime  of  the  fact  com-» 
mitted  («).  But  where  a  house  is  built,  purchased,  or  rented 
and  is  making  /eady  for  the  reception  of  the  owners  no 
burglary  can  be  committed  in  it,  until  the  owner,  or  some  part 
of  his  family  inhabits  it  (o).  If  a  barn,  stable,  or  warehouse, 
be  parcel  of  the  mansion  house,  and  within  the  same  CQmmon 
fence,  though  not  under  the  same  roof,  or  contiguous,  a  bur- 
glary may  be  committed  therein;  for  the  capital  house  pro- 
tects and  privileges  all  its  branches  and  appurtenants,  if 
within  the  curtilage  or  home  stall  {p).  But  where 
an  outhouse  was  separated  from  the  dwelling  house  by  an 
open  passage  eight  feet  wide,  but  not  connected  with 
the  dwelling  house'  by  any  fence  inclosing  both,  it  has  been 
held  not  to  be  part  of  the  dwelling  house,  and  that  no  bur- 
glary could  be  committed  therein  {q).  A  chamber  in  a 
college  or  in  an  inn  of  court,  where  each  inhabitant  has  a 
distinct  property,  is,  to  all  other  purposes  as  well  as  this,  the 
mansion  house  of  the  owner  (r).  So  also,  is  a  room  or 
lodging  in  any  private  house,  the  mansion  for  the  time  being 
of  the  lodger;  if  the  owner  does  not  himself  dwell  in  the 
house,  or  if  he  and  his  lodger  <^nter  by  different  outward 
doors.  But  if  the  owner  himself  Ues  in  the  house,  and  hsja 
but  one  outward  door  at  which  he  and  his  lodgers  enter,  such 

^m)   3  Inst.  63.       1  Hale,  350.       i  Hawk.  loi.  (»}  i  Hale,  56  ?, 

(5)  I-each,  169,  893.  (^)   I  Hale,  558.     r  Hawk.  104.  l^)  X^^.h, 

>5'-  ('■)  1  Palf,  556. 
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lodgers  seems  Only  to  be  inmates,  and  all  their  apartments  Ut 
be  parcel  of  the  dwelling  house  of  the  owner  (s).  So 
if  I  hire  a  shop,  parcel  of  another  man's  house,  and  work 
or  trade  in  it,  but  never  lie  there ;  no  burglar)'  can  be  com- 
mitted therein  (0>  ^ut  if  a  »bup  is  rented  with  some  of 
the  apartments  of  a  house,  it  Xmh  been  hdd  that  a  burglarj 
may  be  cointnitted  in  it  (r).- 

3.  As  to  the  tnanncr  of  committing  burglary.  There  must 
he  both  a  breaking  and  an  entry  to  complete  it.  But  they 
lieed  not  be  both  dune  at  once:  for  if  a  hole  be  broken  one 
night,  and  the  same  breakers  enter  the  next  night  through  the 
same,  they  are  burglais  (f/).  There  must  ih  general  be  an 
actual  breaking;  as  at  least  by  breaking,  or  taking  out  tlie 
glass  of,  or  otherwise  <»penilig  a  window  ;  pickii^  a  lock,  ot 
opening  it  with  a  key;  nay  by  lifting  up  the  latch  of  a  door, 
or  unloosing  any  other  fastening  which  the  owner  has  pro- 
vided. But  if  a  person  leav  es  his  doors  or  t\  indou  s  open,  if 
a  man  enters  therein,  it  is  no  burglary:  yet  if  he  afterwards 
unlocks  an  inner  or  chamber  door,  it  is  so  {ic).  To  come 
down  a  chimney  is  held  a  burglarious  entry  (x).  So  also 
to  knock  at  a  door,  and  upon  the  opening  of  it  to  rush  in,  with 
a  felonious  intent;  or,  under  pretence  of  taking  lodgings,  to 
fall  upon  the  landlord  and  rob  him;  or  to  procure  a  con> 
stable  16  gain  admittance,  to  search  for  traitors,  and  tlien  to 
bind  the  constable  and  rob  the  house:  all  these  ctitries  have 
been  adjudged  burglaries,  though  there  was  no  actual  break-' 
ing  (if).  And  so,  if  a  servant  ojiens  and  enters  his  master's 
chamber  door  willj  a  felonious  hiient ;  or  if  any  other  person 
lodging  in  tlie  same  house,  or  in  a  public  imi,  opens  and  eutere 
another's  door,  with  such  evil  intent;  it  is  bui^lary.  Nay  if 
the  servant  conspires  w  ith  a  robber,  and  lets  him  into  the 
bouse  by  night,  this  is  burglary  in  both  (:).  But  it  docs  not 
seem  to  be  burghtry  to  break  llic  doors  of  cupboards,  presses, 
and  closets  (ji). 

As  for  the  entry.  Any  the  least  degree  of  it,  K'ith  any  part 
of  tlie  body,  or  with  an  instrument  heKl  in  the  band,  is  suf- 
ficient ;  as  to  step  over  the  threshold,  to  put  a  hand  or  a 
book  in  at  a  window  to  draw  out  goods,  or  a  pibtol  to  demand 
one's  money,  are  all  of  them  burglarious  entries  (b).  And 
by    statute   I'i  A/tn,  c,   7,    if    a    per  sou    enters    into    the 

(i)  I  Hiie,  556.  (0  Ibid.  5j8.  (1/)  Leach,  xty.  («)  1 

Hal^»<53.  (w)  Ibid.  (*)  Ibid.  5J3.  (/)  1  Hit»k.  101. 

(«}   I  Male,  553.  {a)  a  Eut'if  <  C.  4SS.  (t)  t  Hale,  33$.     J  Hawk. 
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dwelling-house  of  another,  Mithout  breaking  in,  either  by  day 
ox  by  ujght,  with  intent  to  commit  a  felony ;  or  being  in  such 
house,  shall  commit  any  felony,  and  shall,  in  the  night,  bre^k 
out  ojf  the  sajtpe,  this  is  declared  to  be  burglary. 

4.  As  to  the  intent.  It  is  clear  that  such  breaking  and  entry 
jnust  be  with  a  felonious  intent,  otherwise  if  is  only  a  trespass. 
And  it  is  the  same,  whether  such  intention  be  actually  parried 
into  execution,  or  only  demonstrated  by  some  attempt  or  overt 
act,  of  which  the  jury  is  to  judge.  And  therefore  such  a 
J)reach  and  entry  of  a  house  as  has  before  been  described,  by 
jiight,  with  intent  to  commit  a  robbery,  a  murder,  a  rape,  or 
any  other  felony,  is  burglary,  whether  the  thing  be  actually 
perpetrated  or  not  (c). 

j^gaitist  the  Property  of  Ifldividuals. 

J.  Of  I^arceny. 

Larceny  is  either  simple  or  mixecj,  Simple  larceny  is  also 
4istinguished  into  grand  and  petit. 

Grand  larceaiy  is  wjiere  the  goods  amount  tp  more  than  the 
jjfalue  of  twelve  pence,  and  are  not  taken  violently  fronj  the 
person  of  the  owner,  nor  out  of  his  house. 

Petit  larceny  is  where  the  goods  so  taken  ^re  of,  or  under, 
tiie  value  of  twelve  pence. 

Mixed  or  compound  larceny  is  a  felonious  taking  of  thp 
goods  of  another,  either  from  his  person  or  his  house,  and 
iuclndes  the  crimes  of  jobbery  and  housebreaking. 

Of  Simple  Larceify. 

Simple  larceny  is  the  felonious  ^ajting  ?ind  carrying  aw^y  the 
personal  goods  of  another. 

Every  larceny  must  include  a  trespass,  and  if  the  party  be 
guilty  of  no  trespass  he  cannot  be  guilty  of  felony  in  carrying 
the  goods  away.  Thus,  if  a  person  find  goods,  and  convert 
them  animo  J'umndi  to  his  own  use,  or  obtain  the  actual  de- 
livery of  them  from  tht;  owqer  for  a  special  purpose,  as  a  car- 
rier to  convey  them  to  a  certain  place,  or  a  taylor  to  make 
jjiem  into  clothes,  and  afterwards  convert  them,  yet  neither 
^he  finder,  the  carrier,  nor  the  taylor  can  be  guilty  of  larceny; 
J^Ut  jf  tlie  goods  were  not  lost,  or  the  carrier  or  taylor  pre- 

(f)  4Bl.C0m.  227. 
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tended  to  convey  thfcin,  or  to  make  them  op,  with  a  dishoije»l 
and  fraudulent  intent  to  carry  them  feloniously  away,  in  such 
case- the  law  will  consider  them,  notwithstanding  the  dcliverv, 
as  constructively  remaining  in  the  possession  of  the  owner ;  and 
belnir  taken  from  his  possession,  the  parlies  carrying  them  away 
will  be  guilty  of  larceny.  To  constitute  larceny,  the  property 
must  b«  taken  from  the  possession  of  the  owner ;  and  there- 
fore, where  a  man  intending  to  go  a  journey  hires  a  horse 
fairly  and  bona  jfide  for  that  purpose,  and  evidences  the  truth 
of  suck  intention  by  actually  proceeding  on  his  way,  and  after- 
wards rides  otf  with  the  horse,  it  is  no  theft,  because  the 
felonious  design  was  hatched  subsequent  to  the  deliveiy ;  and 
the  delivery  having  been  obtained  without  fraud  or  design,  ihq 
owner  parted  with  his  possession,  as  w  ell  as  his  property,  and 
thereby  gave  the  hirer  complete  dominion  over  the  horse,  upon 
trust  that  he  would  return  him  when  the  journey  was  per- 
formed (d).  But  where  one  Pear  hired  a  horse  to  go  a  few 
iniles  froqi  town,  but  instead  of  goipg,  immediately  sold  the 
horse>  and  the  jury  found,  that  he  had  hired  it  with  a  fraudulent 
view  and  intention  to  convert  it  to  his  own  use,  the  judges  held 
It  to  be  felony  (r).  And  it  is  now  fully  established,  that  in  all 
cases  where  horses  or  carriages  are  hired  and  never  returned, 
if  the  jury  pre  of  opinion  from  the  circumstances,  Ihat  the  per- 
sons to  whom  they  are  delivere<l  intended  at  the  tin»e  of  the 
hirmg  never  to  restore  them,  or  that  the  inttntion  to  convert 
them  to  their  own  use  existed  in  their  minds  at  the  lime  they 
gained  possession,  they  are  guilty  of  felony  (A.  And  where 
a  person  hires  a  horse  for  a  particular  time,  or  to  go  a  f^yecifio 
journey,  and  after  complying  with  the  terms  of  the  special 
agreement,  sells  it,  his  possession  being  then  unsupported  by 
any  privity  of  contract  or  consent  of  the  owner,  he  is  held  to 
be  guilty  of  felony  (g). 

A  person  who  has  the  bare  charge  or  special  u«c  of  goodn, 
but  not  the  possession,  as  a  shepherd  who  looks  after  sheep, 
or  a  builer  who  twkes  care  of  plate,  may  be  guilty  of  fehjny  ni 
taking  them  away  (A).  And  in  general,  if  the  pos>e.s.siou  of 
property  is  obtained  by  any  contrivance  aiihno  Jurandi,  as  by 
pretending  to  find  a  valuable  nng,  cutting  cards,  or  laying 
wagers,  or  by  undlcrtaking  to  thange  a  note  into  cash,  or  goKl 
into  silver,  it  amounts  to  felony  (i).  But  where  the  sale  of  h 
hur«e  or  any  other  article  is  complete,  and  possession  is  deli-r 

{JS  Law  Grammar,  p.  443.  («)  LcMh,  189-  (f)  IKid.  189,  317. 

({)  Ibid.  {b)  I  liawk.  J55,  inaotek  (i^  Lcacl),  ac6,  226,  339- 
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vored  to  the  buyer,  who  rules  away  with  the  horse,  or  carries 
off  the  article,  without  paying  for  it,  no  felony  is  committed. 
For  the  property  as  well  as  the  possession  i<;  in  that  case  parted 
with,  and  the  owner  is  defrauded,  not  of  the  horse  or  article, 
but  only  of  lis  price,  and  he  lias  his  remedy  by  an  action  to 
recover  it  (A). 

There  must  not  only  be  a  talcing  or  converting,  but  a  carry- 
ing away  is  necessary  to  constitute  larceny.     A  bare  removal 
from  the  place  in  which  tire  goods  are  taken,  although  th<f  thief 
does  not  qui*.e  make  off  with  them,  is  a  sufficient  asportation 
or  carryino-  away.     As  if  a  man  be  leading  another's  horse  out 
of  a  close,  and  be  apprehended  in  the  fact,  or  if  a  guest  steal- 
ing goods  out  of  an  inn,   has  removed  them  from  his  chamber 
down  stairs,  these  have  been  adjudged  sufficient  carryings  away 
to  constitute  larceny  (/).    Or,  if  a  thief  intending  to  steal  plate 
takes  it  out  of  the  chest  in  which  it  was,  and  lays  it  down 
upon  the  fioor^  but  is  surprized  before  he  can  make  his  escape, 
this  is  larceny  '/«).     So  w  here  a  man  snatched  an  ear-ring  from 
a  lady's  ear,  and  afterwards  dropped  it  in  her  hair,  it  was  held 
a  sufficient  asportation  to  constitute  a  robbery  (w).     The  re- 
moval of  a  parcel  from  one  end  of  a  waggon  to  the  other, 
with   an  intent  to  steal,  was  held  to  amount  to  a  larceny  (o). 
But  where  a  bale  of  goods  was  raised  and  placed  upon  its  end 
in  a  perpendicular  posture,  this  was  not  thought  to  be  a  suf- 
't'^^ient  carrying  away,  there  not  being  a  complete  removal  from 
the    place  it   before-  occupied  (yj).      So   where    a   man    was 
stopped  and  ordered  by  the  prisoner  to  put  down  upon  the 
ground  a  parcel  which  he  was  carrying,  but  which  the  prisoner 
did  not'  afterwards  take  up,  this  was  held  not  a  sufficient  as- 
portation to  complete  the  crime  of  robbery  (^).     So  if  a  purse 
is  tied  to  the  pocket  by  a  string,  or  goods  to  a  counter  in  a 
shop,  and  the  purse  is  taken  out  of  the  pocket,  or  the  goods 
from  the  counter,  yet  the  larceny  is  not  complete  if  the  string 
remains  unbroken  (?).      The  goods  taken  must   be  personal 
goods  of  some  intrinsic  value ;  for  larceny  cannot  becommitted 
of  things  fixed  to  the  freehold,  or  savouring  of  the  realty,  as 
'  corn,  grass,  trees,  and  the  like.     Bat  if  the  thief  severs  them 
at  one  tinic,  whereby  they  are  converted  into  personal  chattels 
in  the   constructive   possession    of  him  on   whose  soil   they 
are  left  or  laid,  and  come  again  at  another  time  when  th^y  are 
80  turned  into  personalty,  and  takes  them  away,  it  is  larceny ; 

()^)  Leach,  528.  (/)  3  Insty  108.  [m)  i  Hawk.  95. 

(»)  Leach,  264.  («)  Ibid.  ac4.  (/>)  Ibii.  [a)  Itad.  2i6. 

(r)  aEast'sP.  C.  556. 
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and  so  it  is  if  the  owner  or  any  ope  ebe  has  severed  tliero  (s). 
Upon  ncarl}'  the  same  principle  the  stealing  of  writings  relating 
to  a  roal  estate  is  iio  felony,  but  a  trespass,  because  they  con- 
cern the  land,  or  (according  to  technical  language)  savour  of 
the  realty,  and  are  considered  as  part  of  it  by  the  law  {t\  So 
also  they  ought  not  to  be  things  of  a  base  nature,  as  dogs, 
cats,  hears,  and  the  like ;  but  of  w  ild  animals,  as  of  fish  in  a 
river,  deer,  hares,  or  conies,  in  a  park,  field,  or  warren,  if 
they  t»e  restrained  or  appropriated,  or  reduced  to  tameuess, 
larceny  jnay  be  committed. 

On  a  conviction  of  larceny  the  prosecutor  shall  have  restitu- 
tion of  his  goods  by  virlute  of  statute  21  Hen.  8,  c.  11;  for 
]jy  the  common  law  there  was  no  restitution  of  goods  upon  an 
indictment,  it  being  considered  as  at  the  suit  of  the  king  only, 
and  therefore  the  pai  ty  was  forced  to  bring  an  appeal  of  rob . 
bery  in  order  to  have  his  goods  again.  But  it  being  consi- 
dt;red  that  the  party  prosecuting  the  offender  by  indictment 
deserves  to  the  full  as  much  encouragement  as  he  who  prose- 
cutes by  appeal,  this  statute  was  made ;  which  enacts,  that  if 
any  person  be  convicted  of  larceny,  by  the  evidence  of  the 
party  robbed,  he  shall  have  full  restitution  of  his  money, 
goods,  and  chattels,  or  the  value  of  them,  out  of  the  offen- 
der 5  goods,  if  he  has  any,  by  a  wrif  to  be  granted  by  tb# 
justices. 
'  It  is  now  usual  for  the  court,  upon  the  conviction  of  a  felon^ 
to  order  (without  any  writ)  immediate  restitution  of  such  goods 
as  are  brought  into  court,  or  the  party  may  peaceably  retake 
his  goods  wlieiever  he  happens  to  find  ihtm  (m);  or  if  the 
felon  be  convicted  on  the  tvideuce  of  the  owner  of  the  goods, 
and  afterwards  have  his  clergy,  or  be  pardoned,  the  owner  may 
bring  trover  against  him  (j),  or  against  any  one  in  whose  pos- 
session the  goods  may  be  found  after  the  conviction;  but  no 
action  win  lie  against  a  man  who  may  have  purchased  them 
ponh  fid",  in  market  overt,  and  sold  them  again  before  the 
pmviction,  uotwith-tundlng  the  owner  gave  hjm  notice  of  the. 
robbery  while  they  weie  in  his  possession  (  y). 

And  if  goods  are  obtaiiitd  uiider  lalse  pretences,  and  after- 
wards pawned^  it  :>eein8  that  the  pawnee  is  entitled  to  retain  his 
lien  agninst  the  true  ouuer,  though  he  prosecute  the  offender 
to  conviction.  1  bus  in  a  case  where  it  appeared  that  certain 
goods  had  I)*. en  obtained  liom  the  defendant  by  false  pretences^^ 

/i)  3  IiuC.  109'     I  Hale,  510.  ((^  4  BI.  Com.  133.  (m)  s  Roi. 

Abi.  56^.   „  (*)  Stifle,  346.  o'l  a  T-  ^'  7i^ 
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and  afterwards  pawned  to  the  plaintiff  for  a  valuable  consi- 
deration, without  notice  of  the  fraud ;  that  ttie  person  obtain* 
injT  them  had  been  convicted  by  tlie  defendant,  on  which  the 
latter  got  possession  of  the  goods  again ;  and  the  action'  vtaS 
brought  by  the  pawnbroker  to  recover  them  from  llie  defeft- 
dant;  and  a  verdict  having  been  found  for  tfie  plaintiiff>  it  vvas 
moved  to  enter  a  nonsuit.  But  the  court  said,  the  case  wa» 
distinguishable  from  the  case  of  felony;  for  there,  by  a  posU 
tive  statute,  (21  HcH'  8,  c.  11,)  the  owner,  in  case  he  prose* 
cutes  the  offender  to  conviction,  is  entitled  to  restitution;  but 
that  does  not  extend  lo  this  case,  where  the  goods  were  ob* 
tained  from  tin?  defendant  by  a  fraud  {z). 


Servants  rohhinz  their  Masters. 

By  21  lien.  8,  c.  7,  if  any  servant,  to  whom  any  good* 
have  been  entrusted  by  his  master  or  mistress,  shall  go  away 
with  the  same,  with  an  intent  to  steal  them,  or  shall  embezzle 
any  property  during  his  service,  to  the  value  of  forty  shillings, 
he  shall  be  guilty  of  felony,  except  apprentices  and  servants 
under  eighteen  years  old.  And  by  12  Ayin,  c.  7,  whosoever 
shall  feloniously  steal  to  the  value  of  forty  shillings  or  more  ia 
iany  dwelling-house,  shall  be  guilty  of  felony  without  heneiit  of 
clergy.  But  this  act  does  not  extend  to  apprentices  under 
^fteen  years  of  age. 

By  the  39  Geo.  3,  c.  85,  if  any  servant  or  clerk  shall,  by 
virtue  of  his  employment,  receive  any  money>  bills,  or  any 
valuable  security,  goods,  or  effects,  in  the  name  or  on  the 
account  of  his  master  or  employer,  and  shall  afterwards  em- 
bezzle  any  part  of  the  same,  he  shall  be  deemed  to  have  felo- 
niously stolen  the  same,  and  should  be  subject  to  transporta^ 
tiou  jfor  any  term  not  exceeding  fourteen  years. 


Servants  of  the  Bank. 

By  statute  15  Geo.  2,  c.  13,  officers  or  servants  of  the 
Bank  of  England  secreting  or  embezzling  any  note,  bill,  war- 
rant, bond,  deed,  security,  money,  or  effects^  entrusted  with 
them  or  with  the  company,  are  guilty  of  felony  without  benefit 
fof  clergy. 

(s.)  5  T.  R.  ns. 

Servants 
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Servanti  of  tke  PosUOffice. 

By  b  Geo,  3,.c.  25,  and  7  Geo.  3,  c.  60,  if  any-  depaty, 
clerk,  agent,  letter-carrier,  post-boy  or  rider,  or  any  other 
officer  or  person  whatsoever  employed  in  the  Po3t-Oiiice,  shall 
secrete,  embezzle,  or  destroy,  any  letter,  packet,  or  bag  of  let- 
ters, which  he  shall  be  entrusted  with,  containing  any  bank-, 
note,  bank-post-bill,  bill  of  exchange,  exchequer  bill,  ijcc.  or". 
40y  security  whatever  for  the  payment  of  mouey,  or  shall  steal 
aod  take  the  i>ame  out  of  any  letter  or  packet  that  sh:ill  cnme 
to  his  possession,  he  shall  suffer  death  without  benefit  of 
clergy.  Or,  if  he  shall  destroy  any  letter  or  packet  with  which 
fee  has  received  money  for  the  postage,  or  shall  advance  the  rate 
of  postage  on  any  letter  or  packet  sent  by  the  post,  and  shall 
secrete  the  money  received  by  such  advancement,  lie  shall  be 
guilty  of  single  felony. 

llobbin^  Lodgings. 

•  By  3  and  4  Jl'.  and  M.  c.  9,  if  any  person  shall  take  away, 
with  intent  to  steal,  embezzle,  or  purloin,  any  chattel,  betiding, 
or  furniture,  which  by  contract  or  agreement  he  was  to  use,  or 
shall  be  let  to  him  in  or  with  such  lodgings,  he  shall  be  guilty 
^f  felony. 

Stealing  a  Chose  in  Action. 

Bonds,  bills,  notes,  which  concern  mere  clioses  in  action, 
were  at  the  common  law  held  to  be  such  goods  whereof  larceny 
might  be  committed.  But  by  the  statute  2  (jeo.  2,  c.  2J, 
whosoever  shall  steal,  or  take  by  robbery,  any  exchequer  orders 
or  tallies,  or  other  orders  entitling  any  other  person  to  any 
annuity  or  share  in  any  parliamentary  fund,  or  any  exchequer 
bills,  bank-notes,  South-Sea  bondit,  East-India  bondf<,  or  any 
other  company,  society,  or  corporation,  bills  of  exchange,  navy 
bills,  or  debentures,  goldsmiths  notes  for  the  payment  of 
money,  or  other  bonds  or  warrants;  bills  or  promissory  notes 
for  the  payment  of  any  money,  being  the  property  of  any  other 
person  or  of  any  corporarion,  shall  be  deemed  guiltv  of  felony 
of  the  same  nature  and  in  the  same  degree,  and  with  or  with- 
out the  benetit  of  clergy,  in  the  same  manner  as  it  would  liavo 
been  if  the  offender  had  stolen  the  money  they  were  meant  to 
secure. 

Jiohhin.1 
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MobbiniT  the  Mail. 


o 


By  6  Ceo.  S,  c.  25,  and  7  Geo.  3,  c.-50,  whoever  ^hall  *©b 
any  mail  in  which  letter?  are  sent  or  conveyed  by  the  post,  x>f 
any  letter,  packet,  or  bag  of  letters,  or  shall  steal  or  take  from 
any  suqh  mail,  or  from  any  bag  of  letters  sent  or  conveyed  by 
the  post,  or  from  or  out  of  any  post-office,  or  house  or  place 
for  the  receipt  or  delivery  of  letters  or  packets  sent,  or  toiw* 
sent  by  the  post,  any  letter  or  packet,  shall  be  deemed  guilty  of 
felony,  and  suffer  death  without  benefit  of  clergy. 

Stealing  from  Shipwrecks. 

By  12  ^nn,  c.  18,  justices,  on  information  that  any  ship  is 
in  distress,  are  autliorized  and  required  to  summon  and  employ 
revenue  officers  and  others  for  the  preservation  of  the  cargo y 
and  if  any  person  shall  make  a  hole  in  such  ship,  or  steal  luec 
pump,  it  is  felony  without  benefit  of  clergv'. 

And  by  the  26  Geo.  2,  c.  I9j  to  plunder,  steal,  take  away, 
or  destroy  any  shipwrecked  goods  that  are  there,  or  to  beat  or 
wound  any  person  endeavouring  to  save  his  life  from  the  wreck, 
or  to  hold  out  false  lights,  so  as  to  bring  any  ship  into  danger, 
is  felony  without  benefit  of  clergy.  But  if  tiie  goods  stolen 
are  of  small  value,  and  no  barbarity  used  in  taking  them,  the 
©ftendcr  may  be  prosecuted  for  petit  larceny. 

Stealing  Dos.s. 

By  10  Geo.  3,  c  18,  if  any  person  shall  steal  any  dog  or 
dogs  of  any  kind  or  sort  whatsoever  from  the  owner  thereof, 
or  from  any  person  entrusted  by  the  owner  therewith,  or  shall 
knowingly  buy,  sell,  receive,  harbour,  keep,  or  detain  any  such 
dog  or  dogs,  on  conviction  by  one  witness,  or  on  confession 
before  two  justices,  they  shall  forfeit  for  the  first  offence  not 
exceeding  30/.  nor  less  than  20/.,  together  with  the  charges 
previous  to  and  attending  such  conviction;  on  'default,  to  be 
conmiittcd  to  the  house  of  correction  for  not  more  ll- an  twelve 
nor  less  than  six  months,  unless  the  penalty  be  sooner  paid.  For 
the  second  offence,  not  exeeding  50/.  nor  less  than  30/.,  and 
from  twelve  to  eighteen  months  imprisonment,  and  to  be  pub- 
licly whipped  within  three  days  after  commitment.  One  jus- 
tice, on  information,  may  grant  a  wairant  to  search,  &,c.  and 
if  any  such  dog,  or  the  skin  of  such  dog,  be  found,  the  pos- 
sessor. 
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sessor^  if  privy  to  the  said  theft,  is  liable   to  the  peoaltics 
afore^iud. 

Stealing  Cattle* 

By  14  Geo.  Q.,  c^  6,  and  J  3  Geo.  3,  c.  34,  if  any  pcrsoiv 
^all  feloiiiou%  drive  away  or  steal,  or  shall  wilfully  kill  any 
qx,  bull,  cow,  steer,  bullock,  heifer,  calf,  sheep,  or  lamb,  with 
^  felopious  intent  to  steal  the  whole  carcase,  or  any  part  there- 
of, or  shall  assist  in  committing  any  such  ofi'ence,  he  shall  bo 
guilty  of  felony  without  beue^t  of  cleig>'. 

Stealing  Horses, 

By  1  Edw.  f),  c.  12,  and  2  and  n  Edrv.  6,  c.  33,  to  tale  or 
gteal  any  horse,  gelding,  or  mare  is  felony  without  benefit  of 
clergy.  And  by  31  Eliz,  c.  1?,  s.  3,  not  only  all  accessaries 
before  tlae  fact,  but  all  accessaries  after  the  fact  shall  be  deeintd 
guilty  of  felony  witliout  benefit  of  clergy.  At  the  limo 
this  statute  wgs  passed  an  accessary  was  only  guilty  for  receiv- 
ing the  felon,  not  for  receiving  the  goods.  But  now,  by  ti 
and  4  IV.  and  M.  c.  9»  those  who  receive  stolen  horses  are  in 
the  description  of  receivers  of  stolen  goods,  and  liable  to  bQ 
transported  fur  fourteen  years, 

aUealii^  Tree*, 

By  6  Geo.  3,  c.  48,  whoever  shall  in  the  night-time  steal, 
damage,  or  destroy  any  oak,  beech,  ^\alnut,  ash,  elm,  cedar, 
fir,  asp,  lime,  sycamore,  and  birch,  or  the  lops  and  tops  thereof ; 
and  by  \S  Geo.  3,  c.  33,  poplar,  alder,  larch,  maple,  and 
hornbeam,  or  any  tree  likely  to  become  timber,  widiont  th» 
consent  of  the  owner,  (or  in  any  of  his  majesty's  forests  or 
chases  w  ithout  the  consent  of  the  surveyor,  or  his  deputy,  op 
persons  entrusted  w  ilh  the  care  thereofj)  shall  for  the  fn  st 
ofiftnce. forfeit  not  exceeding  20/.,  with  the  charges  previous  to 
and  attending  such  conviction;  or  in  default  thereof,  to  be  im- 
prisoned for  a  term  not  exceeding  twelve,  nor  less  than  six 
months,  unless  the  penalty  and  charges  be  before  paid ;  f<jr 
the  second  ofl'encc  to  forfeit  not  exceeding  30/.,  with  the 
charges  as  aforesaid,  or  be  imprisoned  from  twelve  to  eighteen 
pijonlhs;  and  for  a  third  ofl'ence,  the  offender  to  be  deenicct 
guilty  of  felony,  ajid  be  transported  for  seven  yeais. 

And 


An^  by  tire  sainC!  statute  ((}  Geo.  3)  it  is  provided^  that  if 
aiiy  person  shall,  in  the  nigiit  tittie,  go  into  the  woods,  t)t 
wood  grounds  of  any  of  his  nijytfsty's  subjects,  and  cut,  spoils 
.  or  otherwise  destroy  any  kind  of  woo<l>  or  carry  or  convey  the 
Banie  away  (or  shall,  by  night  or  day,  cut  down,  destroy,  take, 
©r  convey  away  any  hollies,  thorns,  or  quicksets,  growing  in 
any  of  his  niaj'esty's  forests  or  chases^  or  within  the  woods  of 
wood  grounds  of  any  of  his  majesty's  subjects,  9  Geo.  3> 
c.  41);  or  shall  have  in  his  custody  any  kind  of  wood  or  young 
trees  (or  any  such  hollies,  ihornsj  or  quicksets,  as  are  specified 
in  the  9  Geo.  3,  c.  41),  and  shall  not  give  a  satisfactory  ac- 
count how  he  came  by  the  same;  he  shall,  6n  convicticn^ 
forfeit  for  the  first  offence  not  exceeding  40s.  with  the  charges 
previous  to  and  attending  the  conviction^  or  on  default  thereof 
be  committed  to  the  house  of  correction  for  one  month  to 
hard  labour,  and  be  once  whipped  there;  for  the  second  of- 
;fencc  he  shall  forfeit  5i.  with  the  charges  as  aforesaid,  or  be 
imprisoned  for  diree  months,  and  be  whipped  once  in  every 
of  the  said  months;  and  for  the  third  offence,  be  imprisoned 
for  any  time  not  exceeding  two  years>  nor  less  than  six  months, 
to  be  kept  to  hard  labour,  and  whipped  in  such  manner,  and 
at  such  times  and  places  as  the  justices  at  the  sessions  shall 
think  fit. 

By  29  Geo.  2,  t.  30>  any  person  wlio  sliall  unlawfully  tutf 
take,  destroy^  break,  throw  down>  bark,  pluck  up,  burn>  deface, 
spoil,  or  carry  away>  any  tree  growing  in  any  waste,  wood,  or 
pasture,  in  which  any  person  has  a  right  of  common,  shall  incur 
the  like  penalty  as  by  statute  6  Geo.  1,  st.  2,  c.  48. 

And  the  43  Geo.  3,  c.  66,  enacts,  that  if  any  person,  with- 
out legal  right  and  authority,  shall  carry  away  any  bark  from 
any  wood  or  wood  grounds^  or  shall  have  any  bark  in  his  pos- 
session, and  shall  not  give  a  satisfactory  account  of  it,  for  the 
first  offence  he  may  be  fined  40s.  for  the  second  5i.  with 
costs,  and  for  the  third,  he  may  be  punished  as  an  incorrigible 
rogue. 

To  prevent  the  destruction  of  wood  in  forests,  it  is  provided 
by  the  4  Geo.  3,  c.  31,  that  every  surveyor  of  his  majesty's 
Vvoods,  and  his  lawful  deputy,  and  the  officers  and  keepers  of 
any  forest,  or  chase,  may  seize  and  take  away  for  his  own  use 
any  axe,  or  other  instrument,  used  by  any  person  whom  they 
shall  find  uulasvfully  cutting  down  or  destroying  any  timber  or 
other  tree,  underwood,  of  covert,  within  such  cliase  or 
fatest, 

Aud 
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And  the  15  Car.*l,  c.  2,  enacts,  that  the  constable  may 
apprehend,  or  cause  to  be  apprehended,  every  person  he 
sliall  suspect,  having  or  carrying  any  burden  of  any  kind  of 
wood,  underwood,  poles,  young  trees,  bark,  bast  of  any  trees, 
or  any  gates,  stiles,  posts,  pales,  rails,  or  hedge  wood, 
broom,  or  furze ;  and  by  warrant  of  one  justice,  he-4nay  enter 
into  and  search  the  houses,  or  other  places  bt'longing  to  the 
houses,  of  every  person  he  shall  suspect  to  have  any  kind  of 
wood ;  and  when  he  shall  find  any  such,  may  apprehend  the 
persons  suspected  of  culling  and  taking  the  same,  and  carry 
ihem  before  a  justice :  and  unless  such  persons  shall  give  a 
good  account  how  they  came  by  the  same,  or  pro<Juce  the 
])arty  of  \Ahom  they  bought  the  same,  or  some  cndible  wit- 
ness to  depose  upon  oath  such  sale  thereof,  they  shall  for  the 
first  oflence  give  the  owner  such  recomptncc  for  damages,  and 
within  such  time  as  the  justice  shall  appoint,  and  shall  also 
pay  to  the  poor  a  sum  not  exceeding  10a\  or  in  default  thereof 
be  connnilled  to  the  house  of  correction  for  any  time  not  ex- 
ceeding one  month,  or  be  whipped  by  the  constable ;  for  a 
second  offence,  be  sent  to  the  house  of  correction  for  one 
month,  there  to  be  kept  to  hard  labour;  and  for  a  third  of- 
fence, to  be  deemed  an  incorrigible  rogue :  provided  that  in 
all  eases  they  are  questioned  within  six  weeks  after  the  offence 
committed. 

And  as  a  farther  prevention  of  this  offence,  it  is  provided 
by  the  15  Car.  2,  c.  2,  that  whoever  shall  buy  any  burdens  of 
wood,  8cc.  which  may  justly  be  suspected  to  have  been  stolen, 
one  justice,  on  complaint  within  six  weeks,  may  examine  the 
matter  upon  oath,  and  award  the  purchaser  thereof  to  pay 
treble  value  to  him  from  whom  it  was  unlawfully  takeji ;  or  in 
default  thereof  may  couunit  the  party  to  gaol>  there  to  remain 
one  uioulh  without  bail. 

Stealing  Hedge  JVoods. 

If  any  person,  by  <lay  or  night,  cut,  take,  destroy,  break, 
thrown  down,  bark,  pluck  up,  burn,  deface,  spoil,  or  carry 
away  any  wood  springs,  pales,  woods,  tops  of  trees,  under- 
woods, or  coppice  woods,  thorns,  or  quicksets,  without  the 
consent  of  the  owners  thereof ;  or  shall  bi  eak  open,  tlxrow 
down,  level,  or  destroy  any  heiiges,  fences,  dvkes,  or  other  iiv- 
closures  thereof;  if  tlie  offender  is  not  known,  the  owner 
may  have  such  recompcnce  from  the  inhabitantb  of  tl>e  pa- 
4  rishcs. 
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rishes^  towns^  liamlets,  villages,  or  places,  joining  on  such 
wood  springs  or  wood  grounds,  and  recover  such  damages, 
and  in  the  same  manner  and  foim,  as  by  the  13  Edic.  \,  st. 
\,  c.  4G  ;  unless  the  oifender  is  convicted  by  such  parishes  or 
places  within  six  months :  but  if  the  offender  is  known,  hf 
shall  be  committed  to  the  house  of  correction  to  hard  labour 
for  three  months^  and  where  there  is  no  house  of  coirection, 
to  the  prison  for  four  months,  to  be  pubhcly  whipped  once  a 
month  during  the  time,  1  Geo.  \,  st.  2,  c.  18,  6  Geo.  1,  c.  6., 

Stealing  Shrubs. 

By  G  Geo.  3,  c.  36,  if  any  person  shall  in  the  night-time 
steal,  damage,  or  destroy  any  root,  shrub,  or  plant,  of  the 
value  of  five  sliillings,  growing  in  any  garden  groutid,  nursery 
ground,  or  other  inclosed  ground ;  or  shall  be  aiding  and  as- 
sisting therein  ;  or  shall  buy  or  receive  such  root,  shrub,  or 
plaiif,  knowing  the  same  to  be  stolen ;  he  shall  be  guilty  of  fe- 
lony, and.  transported  for  seven -years. 

And  by  6  Geo.  3,  c.  48,  whoever  shall  steal,  damage,  or 
destroy,  any  root,  shrub,  or  plant,  iu  any  field,  ^lursery, 
garden,  or  garden  grounds,  shall  forfeit  for  the  first  offence  not 
exceeding  forty  shillings,  and  for  the  second  not  exceedino^ 
five  pounds. 

A  doubt  having  arose  whether  this  statute  did  not  virtually 
repeal  the  6  Geo.  3,  c.  36,  on  a  case  reserved,  the  twelve 
judges  were  of  opinion,  that  it  was  not  repealed,  but  to  be 
considered  in  pari  materia  ;  and  when  taken  together,  that 
these  provisions  will  stand  thus :  if  the  property  be  of  the 
value  of  five  shillings,  and  be  taken  in  the  night,  it  is  felony  ; 
if  under  five  shillings,  and  taken  either  by  night  or  day,  it  is  a 
misdemeanour;  if  above  five  shillings  and  under  forty  sliillings, 
if  taken  in  the  day,  a  misdemeanour  (a). 

Stealing  Fegetables. 

By  the  13  Geo.  3,  c.  32,  if  any  person  shall  steal  and  take 
away,  or  maliciously  pull  up  and  destroy  any  turnips,  potatoes, 
cabbages,  parsnips,  peas,  or  carrots,  growing  or  being  in  any 
garden,  lands,  or  grounds,  he  shall,  on  conviction  within 
thirty  days,  fojfeit,  over  and  above  the  value  of  the  goods  stolen, 
a  sum  not  exceeding  ten  shillings  to  the  use  of  the  poor,  first 

(«)  Howe's  Case,  Cases  in  Crown  Law,  417. ' 
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matdng  th?  i<Jtttffcr  Satisfaction  ;  and  on  default  of  pavment,  tft 
he  committed  to  the  house  of  correction,  there  to  be  kept  to 
llard  labour  for  any  lime  hot  exceeding  one  month,  unless  thfe 
penalty  shall  be  sooner  paid.  And  by  fJ  1  Geo.  C,  c.  3.5,  tlie 
»aiue  punisiiment  is  iuAicted  for  the  stiealhig  of  madder 
roots. 

And  by  the  act  of  4'2  Geo.  ^,  it  is  enacted,  that  if  any  per- 
son shall  be  convicted  of  having  committed  the  offences  re- 
cited in  tiie  above  act  (13  Gto.  ;3),  in  any  giirden,  orchard, 
lands,  or  ground,  open  or  inclosed,  he  shall  forfeit  a  sum  not 
exceeding  twenty  shillings,  besides  the  value  of  the  goods. 

Kobiing  Orchards  and  Gardens. 

By  4S  £Uz.  c.  7,  to  rob  any  orchards  or  gardens,  or  to  dig 
or  ptill  up  any  fruit  trees,  or  destroy  4ny  hedges,  pales,  rails, 
or  fences  therein  ^t-owing  or  placed,  with  irttcnt  to  take  the 
fan\e  away  (the  san^e  not  being  felony  by  the  laws  of  this 
rralni),  incurs  a  compensation  for  the  dama«j;e  done ;  and  on 
default  of  payment,  the  corporal  |)i(«ishmenl  of  whipping. 

As  lo  what  shall  be  deemed  felony  by  the  laws  of  this  realm, 
the  distinction  seems  to  be,  that  if  they  arc  annexed  to  the 
fc^et'hold,  as  trees  growing,  or  apples  growing  upon  the  tree?^ 
then  the  taking  and  carrying  them  away  is  not  felony,  but  ft 
trespass,  for  a  man  cannot  steal  a  part  of  the  freehold  ;  but  if 
ihe)-  are  severed  from  the  freehold,  as  wood  cut,  or  apples  ga- 
thered from  the  trees,  then  the  taking  of  them  is  not  a  lre»- 
fnas  duly,  but  a  felony  {6). 

Stealing  Black  Lead. 

By  $5  Oe6.  2,  c.  10,  whoever  shall  unlawfully  break,  ot 
t>y  fuice  t'n*.«  r  into  any  mine,  pit,  shaft,  or  vein  of  wad, 
black  cauki',  or  black  lead,  with  an  intent  to  carry  away  from 
thence  any  wad,  black  cauke,  or  black  lead ;  or  shall  unlaw* 
fully  from  thence  take  and  carry  away  any  wad,  black  cauke, 
or  bla(  k  lead,  although  sutU  mine,  &c.  be  not  actually  broke, 
or  b)  force  entered  into,  by  such  offender;  or  shall  aid,  abet, 
as-»i6t,  hire,  or  command  any  person  or  persons  to  commit 
Kuch  otreuces  as  aforesaid,  such  offenders  shall  be  guilty  of 
felonv,  and  may  be  committed  to  the  county  gaol  or  house  of 
forr«etion  for  any  time  not  exceeding  a  year,  and  publicly 

(i)  4  Bara*<  Juatke,  414. 
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whipped;    or  transpoiied  for  a  term  not  exceeding  se\€a 
years.  _  » 

Stealing  Lead, 

By  the  4  Geo.  2,  c.  32,  to  steal,  rip,  cut,  or  break,  witli 
intent  to  steal,  any  lead  or  iron  bar,  iron  grate,  iron  pallisa- 
does,  or  iron  rail  whatsoever,  being  fixed  to  any  dwelling- 
house,  out-house,  coach-house,  stable,  or  other  building, 
used  or  occupied  with  such  dwelling  house,  or  thereunto  be- 
longing, or  to  anv  building  whatsoever,  or  fixed  in  any  garden, 
orchard,  court  yard,  <ence,  or  out-let  belonging  to  any 
dwelling  house  or  other  building ;  their  aiders,  abettors,  and* 
assisters;  or  whoever  shall  knowingly  bu\  or  receive  the 
same;  shall  be  guilty  of  lelony,  and  naay  be  transported  for 
seven  years. 

And  by  the  21  Geo.  3,  c.  68,  whoever  shall  slip,  cut,  break, 
or  remove,  with  intent  to  steal,  any  copper,  brass,  hell-metal, 
utensil  or  fixture,  being  fixed  to  any  dwelling  house,  ;>ut-house, 
coach-house,  stable,  or  other  bujidmg  used  or  occupied  with 
such  dwelling  house,  or  thereunto  belonging,  or  to  any  other 
building  whatsoever,  or  fixed  in  any  garden,  orchard,  court- 
yard, fence,  or  out-let  belonging  to  any  dwelling  house  or  other 
building,  or  any  iron  rails  or  fencing  set  up  or  fixed  ni  any 
square,  court,  or  other  place  (such  person  having  no  title  or 
claim  of  title  thereto) ;  or  whoever  shall  be  aiding,  ulieUing, 
or  assisting  therein ;  or  shall  knowingly  buy  or  receive  the 
same,  although  the  principal  felon  had  not  been  convicted  of 
stealing  the  same,  shall  be  guilty  of  felony,  and  may  be  trans- 
ported for  seven  years,  or  imprisoned  for  any  time  not  exceed- 
ing three  years,  jnor  less  than  one  ;  and  there  kept  to  hard 
labour,  and  within  that  time  be  once,  or  oftener,  but  net  more 
than  three  times,  publicly  whipped. 

Stealing  Fish. 

By  the  5  E/jz.  c.  21,  it  is  provided,  that  if  any  person 
shall  unlawfully  break  down  or  destroy  any  head  (^c  dam  of  a 
fish  pond,  or  shall  wrongfully  fish  therein,  with  intent  to 
take  or  kill  fish,  he  shall,  on  conviction,  be  imprisoned  three 
months,  pay  treble  damages  to  the  party  grieved,  and  find 
sureties  for  good  behaviour  for  seven  years. 

By  ihe  <22  and  23  Car.  2,  c.  25,  to  fish  in  a  private  or  se- 
veral fishery,  whether  with  nets  or  lines,  or  to  take  any  fish  by 
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any  means  whatsoever,  ih  any  river,  stfw,  pond,  moat,  or 
other  water,  or  to  be  aiding  thereunto  without  the  o\\  ner's 
consent,  the  ot^ender,  on  conviction  within  one  month  alter 
the  otl'tnce  committed,  shall, give  to  the  party  injured  a  sum 
not  ttxceeding  treble  dat«ag«?s,  .and  moreover  forttit  to  the 
tise  of  the  poor  a  sum  not  exceeding  405.  or  oh  default  thereof, 
bo  imprisoned  for  a  term  not  exceeding  one  month,  unless 
lie  enters  into  a  bond  with  surety,  in  a  sum  not  exceeding  0)1. 
never  to  offend  in  like  manner. 

By  the  4  and  5  W,  3,  c.  23,  none  but  the  owners  and  oc- 
cupiers of  fisheries,  the  makers  and  sellers  of  ueii,  authorized 
fishermen  and  their  apprentices,  shall  keep  nets  or  oiher  eu- 
'jines  for  taking  of  tith,  on  pain  of  seizure. 

By  9  Geo.  1,  c.  2"i,  if  any  person,  armed  and  disguised, 
shall  unlav. fully  steal  or  take  away  any  fish  out  of  any  river  or 
pond  ;  or,  whether  armed  and  disguised  or  not,  shall  unlawfully 
and  maliciously  break  down  the  head  or  mound  of  any  fish- 
pond, whereby  the  fish  shall  be  lost  or  destroyed,  or  shall 
rescue  any  person  in  custody  for  any  such  oflence,  or  procure 
any  other  to  join  him  therein,  he  shall  be  guilty  of  felony  with- 
out benefit  of  clergy. 

And  by  tlie  b  Geo.  S,  c.  14,  to  enter,  without  the  consent 
of  llie  owner,  into  any  park  or  paddock  inclosed,  or  into  any 
garden,  orchard,  or  yard,  belongijig  to  or  adjoining  any 
dwelling  house,  in  or  through  which  park,  paddock,  garden, 
orchard,  and  yard,  any  river,  stream,  pond,  pool,  moat,  slew, 
or  other  water  shall  run  or  be,  and  shall,  by  any  means  w  hat- 
■oever,  steal,  kill,  or  destroy  any  fish,  bred,  kept,  or  pre- 
«e)ved  therein;  or  to  be  assisting  therein  ;  or  to  receive  or  buy 
any  such  fish ;  is  transportation  for  seven  years :  provided  the 
oflenders  have  been  indicted  within  six  months  after  the  of- 
lence committed.  And  by  the  3d  section  of  the  same  act,  to 
take,  kill,  or  destroy,  or  to  attempt  to  take,  kill,  or  destroy  any 
lish  in  any  rivers.  See.  in  any  inclosed  private  ground,  not  being 
a  park,  &c.  b«  longing  or  adjoining  to  a  dwellmg  house,  incurs 
a  penalty  of  five  pounds,  and  on  default  thereof  to  becomnjitted 
to  the  house  of  correction  for  a  time  not  excecduig  six 
luonlhs. 

Stealing  from  Tenters, 

By  22  Car.  2,  c.  5,  to  cut  or  steal  any  cloth  or  worWlen 
xnanufai  tuns  fioni  the  rack  or  tenter  in  the  night  time,  i» 
it\.  ny  V  ithout  I  cm-fit  of  clergy. 
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Stealing  from  Bleaching  Grounds. 

By  the  18  Geo.  Q,  c.  27,  to  steal  by  day  or  night  any 
luien,  fustian,  callico,  cotton,  cloth  made  of  cotton  or  linen- 
yarn  mixed,  or  any  thread,  linen,  or  cotton  yarn,  linen  or 
cotton  tape,  incle,  filleting,  laces,  or  any  goods  whatsoever^ 
exposed  to  be  printed,  bleached,  bowked,  or  dried,  in  any 
printing  or  bleaching  ground,  or  in  any  of  the  shops,  lofts, 
or  places  thereto  belonging,  to  the  value  of  ten  shillings,  or 
to  assist  in  so  doing,  is  felony  without  benefit  of  clergy;  but  the 
judge  has  a  discretionary  power  to  transport  for  fourteen 
years. 

Stealing  from  a  Church. 

By  23  Hen.  8,  c.  1,  and  25  Hen.  8,  c.  S,  to  steal^  carry, 
or  take  away,  any  goods  and  chattels  from  any  church,  chapel, 
©r  other  holy  place,  is  felony  without  benefit  of  clergy. 

But  it  having  been  held  not  to  be  sacrilege  within  these 
statutes,  when  not  accompanied  with  the  actual  breaking  of 
the  church  or  chapel  from  which  the  goods  are  stolen  (c) ; 
it  was  enacted  by  the  statute  1  Edw.  6,  c.  12,  that  to  steal 
goods  out  of  any  parish  church,  or  other  church  or  chapel,  is, 
whether  accompanied  with  a  breaking  or  not,  felony  without 
benefit  of  clergy. 

Of  Mixed  or  Compound  Lt^ceny. 

Mixed  or  compound  larceny  consists  in  a  taking  from  one's 
house  or  person. 

Larceny  from  the  person  is  either  by  privately  stealing,  or 
by  open  and  violent  assault,  which  is  usually  called  robbery. 

,  Privately  Stealing  from  the  Person. 

By  8  EUz.  c.  4,  the  felonious  taking  of  any  money,  goods, 
©r  chattels,  above  the  value  of  twelve  pence,  from  the  persoa 
of  any  other,  privily  without  his  knowledge,  in  any  place  what- 
soever, is  felony  without  benefit  of  clergy. 

It  has  been  held,  that  this  statute  does  not  protect  per- 
sons who  by  intoxication  have  exposed  themselves  to  the 
dangers  of  depredation  {d ) ;  unless  the  person  upon  whona  the 

(0  2  Hale,  133.  {d)  L«ach,  275.  915. 
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larceny  has  been  committed,  was  made  drunk  by  the  artifice 
of  the  prisoner,  and  in  order  to  accomplish  this  purpose  (f). 

But  an  offender  who  steals  any  thing  privily  from  the 
person  of  another,  while  such  person  is  deprived  of  conscious- 
ness by  the  powers  of  sleep,  he  is  guilty  of  the  capital  part  of 
the  offence  (/). 

It  was  formerly  held,  that  no  one  could  be  caj)itally  con- 
victed of  privately  stealing  from  the  per.«on,  if  the  theft  wa« 
in  the  slightest  degree  perceived  by  any  one  at  the  time  it  was 
being  committed  ;  but  a  different  construction  has  of  late  been 
adopted ;  and  it  is  now  held  a  capital  offence  to  steal  privily 
without  the  knowledge  of  the  owner  of  the  property,  though 
the  theft  may  be  observed  at  the  time  by  others. 

Robbery  of  the  Person, 

Robbery  is  the  forcible  and  felonious  taking  from  the  person 
of  another  of  goods  or  money  to  any  value,  by  violence  or 
putting  him  in  fear.  And  1 .  There  must  be  a  forcible  taking, 
otherwise  it  is  no  robber}' ;  but  any,  the  least  degree  of  force 
^'hich  may  inspire  the  mind  with  fear  is  sufficient ;  and  there- 
fore, where  a  person  kept  fast  hold  of  a  basket  on  his  head 
until  it  was  wrenched  from  him  by  the  thief,  or  to  snatch  an 
«ar-ring  from  a  lady's  ear,  have  been  held  robbery ;  neither 
can  he,  who  has  once  actually  completed  the  offence,  by  forcibly 
taking  goods  into  his  possession,  afterwards  purge  it  by  any 
re-delivery  (g).  2.  It  is  immaterial  of  what  value  the  thing 
taken  is  :  a  penny  »  well  as  a  pound,  thus  forcibly  extorted, 
makes  a  robbery  (/i).  3.  It  must  be  a  taking  from  the  person  ; 
as  a  horse  whereon  a  man  is  actually  riding,  or  money  out  of 
his  pocket :  or  else  openly  and  before  his  face ;  as  if  a  thief, 
having  first  assaulted  me,  take  away  the  horse  that  is  standing 
by  me,  or  having  put  me  in  (car  drive  my  cattle,  in  my  pre- 
sence, out  of  my  pasture;  or  take  up  my  purse,  which  in  my 
fri^fht  I  had  cast  into  a  bush  ;  for  these  thi>igs,beijig  immediately 
under  my  persoiwl  care  'ind  protection,  may  proi>erly  enough 
be  said  to  be  a  taking  from  my  person  :  but  if  the  fear  excited 
by  the  menaces  of  the  thief  be  subsequent  to  the  taking,  thou 
it  is  larceny,  and  not  robbery.  'V.  It  must  be  with  some  de- 
gree of  violence,  or  by  putting  in  fear;  but  the  law  does  not 
require,  in  this  ca«e,  pi  oof  of  an  actual  violence  to  the  person, 

(0  t  Eait'i  P.C.  704.  if)  Ctsti  in  Crown  Law,  384.  (x)  «  Hawk. 
147.     I  Halt,  531.  {o)  4  Bl.  Com.   243. 
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•r  an  existing  fear  in  the  mind ;  for  if  a  man  with  a  cutlass 
under  his  arm,  or  a  pistol  in  his  hand,  feloniously  demand  and 
obtain  the  money  of  another,  without  touching  his  person,  yet 
it  is  robbery,  though  no  actual  violence  is  used.  So  also,  if  a 
man  threaten  another  to  accuse  him  of  having  been  guilty  of  aa 
unnatural  crime,  and  by  that  means  obtain  money,  it  is  rob- 
bery; although  iioni  conscious  innocence  the  party  threatened 
with  such  an  imputation  may  not  have  felt  any  existing  fear  in 
his  mind.  The  fact  of  fear  need  not  be  alleged  in  the  indict- 
ment; it  is  sufficient  to  charge,  that  the  oifence  was  com- 
mitted liolenter  et  contra  voluiitutem ;  and  if  it  appear  upon 
the  evidence  to  have  been  attended  with  those  circumstances  of 
violence  or  terror,  which  in  common  experience  are  likely  to 
induce  a  man  to  part  with  his  money  or  goods  against  his 
will,  either  for  the  salety  of  his  person,  or  for  the  preservation 
of  his  character  and  good  name,  it  will  amount  to  robbery  (?'). 
But  this  species  of  robbery  is  contined  to  menaces  of  a  spe- 
cific infamous  nature ;  for  if  money  is  extorted  by  a  threat  to 
carry  a  person  before  a  magistrate,  and  to  prosecute  him  for 
any  other  crime,  it  will  not  amount  to  the  crime  of 
robbery  (k). 

Upon  every  robbery  committed,  it  is  provided  by  the  statute 
of  Winchester,  13  Edw.  i,  c.  1  and  4,  that  fresh  suit  shall 
immediately  be  made  from  town  to  town,  and  from  County  to 
county ;  and  that  hue  and  cry  shall  be  raised  upon  the  felons, 
and  they  that  keep  the  town  shall  follow  with  hue  and  cry, 
■with  all  the  town  and  the  townsmen;  and  so  hue  and  cry 
shall  be  made  from  town  to  town,  until  ihey  be  taken  and 
delivered  to  the  sheriff.  And  that  such  hue  and  cry  may  the 
more  effeetually  be  made,  the  hundred  is  bound  by  the  same 
statute,  c.  o,  to  answer  for  all  robberies  therein  committed, 
unless  they  take  the  felon. 

The  regidar  meihod  of  levying  hue  and  cry  is  for  the  party 
to  go  to  the  conslable  of  the  next  town,  and  declare  the  fact, 
and  describe  the  offender,  and  the  way  he  is  gone ;  where- 
upon the  constable  ought  immediately,  whether  it  be  night  or 
day^  to  raise  hisowntov\n,  and  naake  search  for  the  offeider; 
and  upon  the  not  finding  of  him,  to  send  the  like  notice  with 
the  utmost  expedition  to  the  constables  of  all  ihe  neighi^ourmg 
towns,  who  ought  in  like  manner  to  search  for  the  offender, 

(0  I  Hale.  553.  1  Hawk.  148.  Foster,  128.  4  Bl.  C«m.  244.  Ik)  Leach, 
833. 
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and  also  to  give  notice  to  their  neighbouring  constables^  zxA 
they  to  the  next,  till  the  offender  be  found  (/). 

The  party  robbed  is  not  bound  to  pursue  the  robbers 
h  mself,  or  to  lend  his  horse  for  that  purpose ;  but  still  has 
h.s  remedy  against  the  hundred  if  they  are  not  taken ;  though 
if  any  of  them  are  taken  ('27  YAiz.  c.  13,  s.  8j,  either  within 
forty  days  after  the  robbery  (8  Geo.  2,  c.  l6),  or  before  the 
plaintiff  recovers,  the  hundred  is  discharged  (m). 

By  Stat.  27  JE/Zz:.  c.  13,  s.  11,  it  is  enacted,  that  no  per- 
son that  shall  happen  to  be  robbed,  shall  maintain  any  action, 
or  take  any  benefit  of  the  statutes  «hich  make  the  hundred 
liable,  except  the  person  so  robbed  shall,  with  as  much  con- 
venient speed  as  may  be,  give  notice  of  the  robbery  so  com- 
mitted unto  some  of  the  inhabitants  of  some  town,  village, 
or  hamlet,  near  unto  the  place  where  any  such  robbery  shall 
be  com  milted. 

And  by  the  8  Geo.  2,  c.  l6,  it  is  further  enacted,  that  no 
person  shall  maintain  any  action  against  the  hundred,  unless 
he  shall  (besides  the  notice  already  required  by  the  27  VM~. 
c.  IS),  \\ith  as  much  convenient  speed  as  may  be,  after  any 
robbery  committed,  give  notice  theieof  to  one  of  the  con- 
stables of  the  hundred,  or  to  some  constable,  borsholder,  head- 
borough,  or  tithing  man  of  sonie  town,  parish,  village,  hamlet, 
or  tithing,  near  m)to  the  place  where  such  robbery  t-hall  happen, 
or  shall  leave  notice  in  writing  of  such  robbery  at  the  dwell- 
ing house  of  such  constable,  Scc.  describing,  so  far  as  the  na- 
ture and  circumstances  of  the  case  will  admit,  the  felon,  and 
the  time  and  place  of  the  robbery ;  and  also  shall,  within  the 
space  of  twenty  days  next  after  the  robbery  committed,  cause 
public  notice  to  be  given  thereof  in  the  Ix)ndon  Gazette, 
therein  likew  ise  describing,  so  far  as  the  nature  and  the  cir- 
cumstances of  the  case  will  admit,  the  felon  and  the  time  and 
place  of  such  robbery,  together  with  the  goods  and  effects 
whereof  he  was  robbed. 

Also  by  the  27  El\z.  c.  13,  s.  11,  it  is  enacted,  that  th« 
party  robbed  shall  not  have  any  action,  except  he  shall  first, 
within  twenty  days  next  before  such  action  to  be  brought,  be 
examined  upon  his  corporal  oath,  before  some  justice  of  the 
peace  of  the  county  where  the  robbery  was  committed,  whe- 
ther he  knows  the  parties  that  committed  the  robbery,  or  uny 
of  them ;  and  if^  upon  examination^  it  be  confessed,  that  be 

(/)3  Intt.ii6.    Dalkc.zS.    2H4wk.75.        ^mj  4  Lcpn.  xSo.    Sid.  11. 
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knows  the  parties,  or  any  of  them,  that  then  he  shall,  before 
the  action  be  commenced,  enter  into  sufficient  bond  by  recog- 
nizance before  the  said  justice,  effectually  to  prosecute  the  said 
person  or  persons. 

By  the  22  Geo.  2,  c.  24,  no  person  shall  recover  on  the 
statutes  of  hue  and  cry  above  200/.  unless  the  person  or  per- 
sons so  robbed,  shall  at  the  time  of  such  robbery,  be  together 
in  company,  and  be  in  number  two  at  the  least,  to  attest  the 
truth  of  his  or  their  being  so  robbed. 

And  by  the  SO  Geo.  2,  c.  3,  s.  U6,  and  4  Geo,  S,  c.  2, 
s.  1 18,  no  receiver-general  of  the  land-tax,  or  his  agents,  can 
sue  the  hundred  for  a  robbery,  unless  the  persons  carrying  the 
money  be  three  in  company. 

It  seems  to  be  admitted,  that  no  kind  of  robbery  will  make 
the  hundred  liable,  but  that  which  is  done  openly,  and  with 
force  and  violence  ;  and  that  therefore  the  private  stealing,  or 
taking  any  thing  from  the  party,  does  not  come  within  the 
statutes  which  make  the  hundred  liable,  because  the  hundred 
IS  not  liable  for  not  preventing  the  robbery,  but  because  they 
did  not  apprehend  the  robbers,  which  in  private  felonies,  and 
of  which  they  had  no  notice,  it  would  be  difficult,  if  not  im- 
possible for  them  to  do  (o). 

It  has  also  been  adjudged,  that  a  robbery  in  a  house,  whe- 
ther it  be  by  day  or  night,  does  not  make  the  hundred  li- 
able (p).  But  if  a  person  be  assaulted  in  the  highway,  and 
carried  into  a  house,  and  there  robbed,  it  seems  the  hundred 
shall  be  liable  {q).  Neither  does  it  seem  necessary,  that  the 
robbery  should  be  committed  in  the  highway  (r) ;  it  may  be  in 
a  private  way,  or  be  in  a  coppice;,  a,nd  in  both  cases  th^p 
hundred  shall  be  chargeable  {&). 

It  is  clearly  agreed,  that  if  a  robbery  be  committed  in  tho 
night,  the  hundred  is  not  chargeable,  because  they  cannot  be 
presumed  to  have  notice  thereof,  so  as  to  he  able  to  appre- 
hend the  robbers  {t). 

But  yet,  it  is  not  necessary  that  the  robbery  should  be 
committed  after  sun- rise,  and  before  sun-set;  for  if  there  be  as 
much  day-light  at  the  time,  that  a  man's  countenance  may  be 
discerned  thereby,  though  it  be  before  sun-rise  or  after  sun-set, 
the  hundred  shall  be  liable  (t>). 

(o)   7  Co.6.     2  Salk.  614.  (p)  7  Co.  6.  (;)  i  Sid.  263.        (r)  7 

Mod.  159.  (i)  2  Salk.  614.      1  Show.  60.  (t)  2  Inst.  56^. 

(v)  7  Co.  6.  a.    Cro.  jac.  106.    i  Show.  60. 

By 
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By  Stat.  27  "EAii.  c.  13,  s.  9,  tlie  action  must  be  brought 
within  one  year  after  tlic  robbery  comnuiled.  And  by  stat  8 
Oto.Q.,  c.  '6,  the  party  robbed  must  enter  into  a  bond  in 
the  sum  of  lOo/.  with  two  sufhcient  sureties,  for  payment  of 
costs,  in  case  he  sliall  happen  to  be  nonsuited,  or  shall  dis- 
continue the  action,  or  in  case  judgment  shall  be  given  in  de- 
murrtr,  or  a  verdict  against  him. 

In  order  to  encouruge  farther  tlie  apprehending  of  certain 
felon"*,  reward"*  and  immunities  are,  by  (hvers  acts  of  par- 
liament, bestowed  «n  such  as  bring  them  to  justice.  The  sta- 
tute 4  and  5  W.  and  M.  c  8,  enacts,  that  such  as  appiehend 
a  highwayman,  and  prosecute  him  to  conviction,  shall  re- 
ceive a  rc\Nard  of  40/.  from  the  public,  to  be  paid  to  them 
(or,  if  killed  in  the  endeavour  to  take  him,  to  their  executors) 
by  the  sheriff  of  the  county ;  besides  the  horse,  furniture, 
arms,  money,  and  othef  iroods  taken  upon  the  person  of  such 
robber;  with  a  reservation  of  the  riuht  of  any  peisuu  from 
whom  the  same  may  have  been  stolen  :  to  which  the  statute 
8  Gi'O.  '2,  c.  IG,  superadds  10/.  to  be  paid  by  the  hundred  in- 
(denmiiicd  by  such  taking.  By  statutes  6  and  7  iV  3,  c.  17, 
aQ(l  \bGeo.^z,  c.  2^,  persons  apprehending  and  con\icting 
any  oftender  against  those  statutes,  respecting  the  coinage, 
shali'(in  case  the  oftence  be  treason  or  felou>),  receive  a  re- 
ward of  forty  pounds;  or  ten  pounds,  if  it  only  amount  to 
counterfeiting  the  copper  coin.  By  statute  10  and  11  W.  3, 
c.  2.5,  any  person  apprehending  and  prosecuting  to  conviction 
a  felon  guilty  of  burglary,  house-breaking,  horse-stealing,  or 
private  laiceny  to  the  value  of  five  shillings  from  any  shop,\\are- 
liouse,  coach-house,  or  stable,  shall  be  excused  from  all  parish 
offices  in  the  parish  in  which  the  felony  was  committed.  And 
by  statute  5  Ann.  c  31,  any  person  so  apprehending  and  pro- 
secuting a  burglar,  or  felonious  house-breaker  (or,  if  killed  iu 
the  attenjpt,  his  executors),  shall  be  entitled  to  a  reward  of 
4()/.  and  be  exempted  in  like  manner  as  by  the  10  and  1 1  IV.  3. 
And  the  certificate  granted  under  both  statutes,  may,  before  it 
is  u.sed,  be  assigned  once,  and  the  assignee  or  buyer  will  be 
privilcced  to  the  same  exemption  as  the  prosecutor.  By 
statute  6  Geo.  1,  c.  23,  persons  discovering,  apprehending, 
and  prosecuting  to  conviction,  any  person  taking  reward  for 
helping  others  to  their  stolen  goods,  shall  be  entitled  to  forty 
pounds.  By  statute  14  Geo.Q.,  c.  26,  explained  by  \bGeo.  2, 
c.  34,  any  persou  apprehending  and  prosecuting  to  convic- 
tion such  as  steal,  or  kill  with  au  intent  to  steal,  any  sheep  or 

other 
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other  cattle  specified  in  the  latter  of  the  said  acts,  shall  for 
every  such  conviction  receive  a  reward  of  ten  pounds .  Lastly,  by 
the  statutes  l6  Geo.  2,  c.  15,  and  8  Ge».  3,  c.  15,  persons  dis- 
covering, apprehending,  and  convicting  felons,  and  others  being 
found  at  large  during  the  term  for  what  they  are  ordered  to  be 
transported,  shall  receive  a  reward  of  twenty  pounds. 

Of  privately  Stealing  from  the  House. 

By  10  and  11  W.3,  c.  23,  all  persons  who  by  night  or  day, 
shall,  in  any  shop,  warehouse,  coach-house,  or  stable,  privately 
and  feloniously  steal  any  goods,  wares,  or  merchandizes  of  the 
value  of  live  shillings  or  more,  or  shall  assist,  hire,  or  com- 
mand, any  person  to  commit  such  offence,  shall  be  guilty  of 
felony  without  benefit  of  clergy. 

The  property  stolen  must  be  such  as  is  common  to,  and 
usually  kept  in  the  places  mentioned  in  the  act,  and  not  any 
other  valuable  thing  which  may  happen  to  be  put  there ;  and 
therefore  it  has  been  held,  that  only  bridles,  saddles,  and  the 
like,  and  not  the  coachman's  box-coat,  or  other  livery,  are 
the  proper  furniture  of  a  stable.  Shops  and  warehouse* 
also,  when  used  merely  as  repositories  of  goods,  and  not  as 
places  of  sale,' are  not  within  the  act ;  and  consequently,  a 
prisoner  cannot  be  convicted  of  privalt^Iy  stealing  in  a  shop  au 
article  which  is  not  exposed  there  for  sale,  but  which  happens 
to  be  left  there  to  be  repaned,  or  for  some  other  similar  pur- 
pose (/<)•  it  has  also  been  solemnly  determined,  that  privately 
stealing  money  to  the  amount  of  five  shillings  is  not  withili 
tliis  statute. 

In  prosecutions  under  this  act,  it  is  held  ifot  to  be  privately 
stealing,  if  any  person  whatsoever  see  or  perceive  the  theft  at 
the  time  it  is  comn)itted. 

Robbing  in  a  Dwelling-house. 

By  23  He7i.  8,  c.  1,  and  25  Hen.  8,  c.  3,  to  rob  any 
person  or  persons  in  their  dwelling  house  or  dwelling  place, 
the  owner  or  dweller,  his  wife,  children,  or  servants  being 
then  within,  and  put  in  fear  and  dread  by  the  same,  is  felony 
without  benefit  ot  clergy. 

B\  1  Edw.  6,  c.  12,  s.  10,  to  break  a  house  burglariously, 
if  in  the  night  time,  or  to  break  a  house  and  commit  a  felony 

(u)  I  P.  Wms.  267.     Foster,  78.    Leach,  43.  235.  248.  Z74. 
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therein,  if  in  the  day  time,  any  person  being  thca  in  the  same 
house  where  the  same  bieaknig  shuU  be,  an<i  thereby  put  in 
fear  and  dread,  is  ftlony  without  benefit  of  clergy. 

There  must  be  an  achial  bieukuig  of  the  house  or  some 
part  of  it,  as  of  a  cupboard  or  door,  to  oust  the  offender  of 
liis  clei^  by  this  statute  (j). 

By  b  and  6  Edw.  6,  c.  9,  to  rob  any  person  in  any  part  or 
parcel  of  his  dwelling  house,  or  in  any  place  wirhin  ihe  pre- 
cincts of  the  same,  the  owner,  his  wile,  children,  or  servants 
being  in  the  same  house  or  place  at  the  time,  whether  the 
owner,  his  wife,  or  childien  shall  be  sleeping  or  waking,  is 
felony  without  bLnefU  of  clergy. 

These  statutes  ixtend  to  cases  where  persons  are  within  the 
house  at  the  time  of  ihc  robbery ;  the  following  where  no  per- 
son is  within  the  house  »t  the  time. 

B>  39  Elh.  c  1  ,  to  take  away  in  the  day  time  any  money, 
goods,  or  cliattels,  being  of  the  value  of  live  shillings  or  up- 
wards, in  any  dwe.liug  hou-e  or  houses,  or  any  part  thereof,  or 
any  out-house  or  out-houses  belonging  to  and  used  with  any 
dwelling  house  or  houses,  at  the  time  such  larceny  is  com- 
mitted, is  felorry  w  ithout  benelit  of  clergy. 

Bobbins  in  a  Booth  or  Tent, 

By  5  and  6  Edw.  6,  c.  9,  to  rob  any  person  in  any  booth 
or  tent,  in  any  fair,  or  market,  the  owner,  his  wife,  chil- 
dren, or  servant  or  servants  then  being  within  the  booth  or 
tent,  whether  they  •shall  at  the  time  be  sleeping  or  waking,  is 
felony  without  benefit  of  clergy. 

Housebreaking. 

By  S  and  4  IV.  and  M.  c.  9,  to  rob  any  dwelling  house  in 
the  day  time,  any  person  being  therein,  and  put  in  fear,  or  to 
comfort,  aid,  abet,  assist,  counsel,  hire,  or  command  atry 
person  to  commit  such  ofience,  is  felorry  without  benefit  of 
clergy. 

Although  this  part  of  the  statute  does  not  expressly  signify, 
that  breaking  arrd  entering  the  house  is  necessary  to  constitute 
the  crime,  yet  as  the  word  rob,  itr  a  legal  construction,  always 
includes  the  idea  of  force  aad  violence,  it  is  held,  that  th«  in- 
gredicDt3  of  breaking  and  entering  arc,  ex  vi  termini,  included 

(k)  Foiter,  lol. 
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in,  and  implied  by,  the  term  rob ;  and  it  is  settled  in  a  va- 
riety of  determinations  upon  the  statutes  relating  to  this  sub- 
ject, that  the  breaking  must  be  of  a  dwelling  house,  in  the 
same  way  as  it  would  be  necessary  to  constitute  burglary  at 
common  law  (3/). 

By  3  and  4  IV.  and  M.  c.  9,  to  break  any  dwelling  liouse, 
shop,  or  warehouse  thereunto  belonging,  or  used  therewith, 
in  the  day  time,  and  feloniously  to  take  away  any  money,  goods, 
or  chattels,  of  the  value  of  live  shillings  or  upwards,  therein 
being,  although  no  person  shall  be  within  such  dwelling  house, 
shop,  or  warehouse ;  or  to  comport,  aid,  abet,  assist,  counsel, 
hire,  or  command  any  person  to  commit  such  offence,  is  fe- 
lony without  clergy. 

,     Steali)7<r  in  a  DwelUno;.  House, 

By  12  jinn.  c.  1 ,  to  steal  any  money,  goods,  wares,  or  mer- 
chandizes, of  the  value  of  forty  shillhigs  or  more,  being  in  a 
dwelling  house  or  out- house  thereunto  belonging,  although 
such  house  or  out- house  be  not  actually  broken  by  such  of- 
fender, and  although  the  owner  of  such  goods,  or  any  other 
person,  be  or  be  not  in  such  out-house;  or  to  assist  or  aid 
any  person  to  comriiit  such  offences^  is  felony  without  benefit 
of  clergy. 

Assaulting  with  Intent  to  rob. 

By  7  Geo.  2,  c.  22,  if  any  person,  with  any  ofFensivd 
Weapon,  shall  assault,  or  by  menaces,  or  in  any  forcible  or 
violent  manner,  demand  any  money  or  goods  of  or  from  any 
other  person,  with  a  felonious  intent  to  rob  such  person,  he 
shall  be  transpoi  ted  for  seven  years. 

There  must  be  both  an  assault  or  menace  and  a  demand 
to  complete  the  offence,  and  both  of  them  must  be  on  the 
person  intended  to  be  robbed  ;  but  a  demand  may  be  by  action 
as  well  as  words;  as  if  a  dumb  man  put  a  pistol  and  his  hand 
into  a  coach.  The  assault  must  also  be  with  an  offensive 
weapon,  and  it  must  be  proved  to  be  of  the  same  kind  as 
laid  [z], 

(y)  Trapbhaw's  Case,  Cases  in  Crown  Lawj  364.  (sr)  t  Hawk.  850. 
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CHAP.  IX. 

Of  Malicious  Mischief. 

MALICIOUS  mischief  or  damage^  is  a  species  of  injury 
to  private  property,  which  the  law  considers  as  a  public 
crime  {aj. 

Wounding  CattU, 

By  22  and  G3  Car.  2,  c.  7,  if  any  person  shall  in  the  night- 
time, maliciously,  unlawfully,  and  willingly  kill  or  destroy 
any  horses,  sheep,  or  other  cattle,  he  shall  be  guilty  of  fe- 
lony; or  if  he  shall  in  the  night-time,  maliciously,  unlaw- 
fully, and  willingly,  maim,  wound,  or  otherwise  hurt  any 
horses,  sheep,  or  other  cattle,  whereby  the  same  shall  not 
be  killed  or  utterly  destro}ed,  he  shall  forfeit  treble  damages. 

Also  by  the  y  Geo.  1,  c.  1,  any  person  who  shall  unlawfully 
and  maliciously  kill,  maim,  or  wound  any  cattle,  w  Iiether  by  night 
or  by  day,  shall  be  guilty  of  felony  without  benetit  of  clergy. 

It  has  been  decided,  that  to  bring  the  oftcnder  witlmt  the 
penalty  of  this  act,  the  mahce  must  be  conceived  against  the 
owner  of  the  cattle ;  for  if  it  appear  to  be  against  the  t  attle 
only,  and  not  against  the  ow  ner,  the  offender  is  not  within  the 
act '(6). 

Horses,  mares,  colts,  are  included  under  the  wx)rd  "  cattle," 
ID  this  act  (c). 

By  37  Hen.  8,  c.  C,  to  cut  out,  or  cause  to  be  cut  out, 
the  tongue  of  any  tame  beast  alive,  belonging  to  another  per- 
son, incurs  treble  damages  to  the  parly,  and  a  line  of  teu 
pounds  to  the  king. 

Slauzhterins:  Horses. 

By  26  Ceo.  3,  c.  71,  no  person  shall  use  any  place  for 
slaughtering  cattle,  not  to  be  killed  for  butchers'  meat,  with- 
out a  licence  from  the  quarter  sessions,  or  a  certificate  from 
the  minister  and  churchwardens,  that  the  party  is  a  tit  person 
to  be  licensed :  and  if  such  a  person  slaughter  any  cattle 
wiilumt  such  licence,  or  giving  notice  as  the  act  directs,  he 
shall  be  guilty  of  felony.  And  if  he  destroy,  burn,  or  rub 
with  lime  or  other  corrosive  matter,  the  skin  or  hide  of  any 
beast  slaughtered  by  him,  he  is  guilty  of  a  misdemeanour. 

(a)  4  Bl.  Com.  a4J.  (i)  Pearce'a  Cue,  Gloucester  Atticcs,  fjt9,cotum 
Hcaib,  Jusucc.  (f)  Lcaeh,  66. 

Destropng 
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Destroying  Timber,  Trees,  Sfc. 

By  22  and  23  Car.  2,  c.  7,  if  any  person  shall  in  the  night 
time,  maliciously,  unlawfully,  and  willingly  destroy  any  plan- 
tations of  trees,  or  throw  down  any  inclosures^  he  shall  forfeit 
to  the  party  grieved  treble  damages. 

Bv  9  Geo.  1 ,  c.  22,  whoever  shall  cut  down  or  otherwise 
destroy,  any  trees  planted  in  any  avenue,  or  growing  in  any 
garden,  orchard,  or  plantation,  for  ornament,  shelter,  or  profit, 
shall  suffer  death  w  ithont  benefit  of  clergy. 

And  by  1  Geo.  1,  st.  2,  c.  48,  if  any  person  shall  maliciously 
set  on  fire,  or  bi\rn,  or  cause  to  be  burnt,  any  wood,  under- 
wood,  or  coppice,  or  any  part  thereof,  he  shall  be  guilty  of 
felony. 

Burning  Barns,  Granaries,  Grain,  Hay,  i^c. 

By  43  Eliz.  c.  13,  whoever  shall  wilfully  and  of  malice, 
burn  or  cause  to  be  burnt,  or  aid,  procure,  and  consent  to  the 
burning  of  any  barn,  or  stack  of  corn  or  grain,  within  any  of 
the  counties  of  Cumberland,  Northumberland,  Westmoreland, 
and  Durham,  shall  be  guilty  of  felony  without  benefit  of 
clergy. 

By  9  Geo*  1,  c.  22,  if  any  person  shall  set  fire  to  any 
house,  barn,  or  outhouse;  or  to  any  hovel,  cock,  mow,  of 
stack  of  com,  straw,  hay,  or  wood,  &,c.  he  shall  be  guilty  of 
felony,  without  benefit  of  clergy. 

By  22  and  23  Car.  2,  maliciously,  unlawfully,  and  willingly, 
in  the  night  time,  to  burn,  or  c£^use  to  be  burnt  or  destroyed, 
any  ricks  or  stacks  of  corn,  hay,  or  grain,  barns,  houses,  build- 
ings, or  kilns,  is  felony ;  but  die  offender  may  make  his  elec- 
tion to  be  transported  for  seven  years. 

By  1 1  Geo.  2,  c.  2'2,  if  any  person  shall  maliciously  or  wil- 
fully pull  down,  or  otherwise  destroy  any  store  house  or  gra- 
nary, or  other  place  where  corn  shall  be  there  kept  in  order  to  be 
exported  ;  or  shall  uiilawfuUy  enter  such  store  house,  granary, 
or  other  place,  and  take  and  carry  away  any  corn.  Hour,  meal, 
or  grain  therefiom,  or  shall  throw  abroad  or  spoil  the  same, 
or  any  part  thereof ;  or  shall  unlawfully  enter  on  board  any 
ship  or  vessel,  and  wilfully  and  maliciously  take  and  carry 
away,  cast  out  therefrom,  or  otherwise  spoil  or  damage  any 
meal,  flour,  wheat,  or  grain  therein,  intended  for  exportation, 
he  shall  be  guilty  of  feh)ny,  and  trausporied  for  seven  years. 

And 
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And  by  9  Geo.  1,  c.  22,  if  any  perfon  shall  send  any  letter, 
withuut  any  name  subscribed  thereto,  or  signed  with  a  Ijcti- 
tious  name,  tlirc^iti  ning  to  burn  a  ly  hcuse,  out-house,  barn, 
stack  of  corn  or  giain,  hay  or  straw,  he  shall  be  guilty  of  fe- 
lony without  benefit  of  clergy. 

Vnlaic)\dli/  taUuy  Corn. 

Py  11  Geo.  C,  c.  22,  wilfully  and  maliciously  to  beat, 
wound,  or  use  any  other  violence  to  any  person,  with  intent 
to  deter  or  hinder  him  from  buying  of  corn  in  any  market  or 
other  place ;  or  unlawfully  to  stop  or  seize  upon  any  waggon, 
cart,  or  other  carriage.,  or  horse,  loaded  with  wheat,  tiour, 
meal,  malt,  or  other  grain,  in  the  way  to  or  from  any  citv, 
market  town,  or  sea  port,  and  wilfully  and  maliciously  to  break, 
cut,  separate,  or  destroy  the  same,  or  any  part  thereof,  or  the 
lianie.-ss  of  the  horses ;  or  unlawfully  to  take  off",  drive  aw;iy, 
kill  or  woimd  any  of  such  horses;  or  unlawfully  to  beat  or 
■wound  the  ririvejs,  in  order  to  stop  the  same ;  or  to  scatter 
such  wheat,  &c.  or  to  take  or  damage  the  same,  or  any  part 
thereof;  subjects  the  offender  to  imprisonment  in  the  house  of 
correction  for  any  time  not  exceeding  three  months,  nor  less 
than  one ;  and  to  be  once  publicly  whipped  during  the  tim«. 
For  the  second  offence,  the  offender  is  liable  to  be  transported 
for  seven  years.  ^ 

And  by  the  43  FJiz.  c.  7,  every  person  who  shall  unlawfully 
cut  or  tnke  away  any  com  or  grain  growing,  shall,  on  con- 
viction, for  the  first  offence,  pay  such  damages  as  the  justice 
shall  appoint,  or  on  default  thereof  be  whipped;  and  for  every 
other  offence,  he  shall  m  like  manner  be  whipped. 

But  if  the  person  shall  cut  it  at  one  time,  and  come  ajjaia 
9t  another  time  and  take  it  away,  it  is  felony  {d). 

Burning  Coal  Mines,  Mine  Engines,  S(c, 

By  10  Geo.  2,  c.  32,  to  set  lire  to  a  coal  mine  is  felony 
■without  benefit  of  clergy.  And  by  9  Geo.  3,  c.  29,  to  destroy 
or  damage  any  engine  or  machine  for  drawuig  coals  from 
coal  mines,  or  for  drawing  water  from  any  mine  of  coal,  lead, 
tin,  copper,  or  other  mineral ;  or  any  bridge,  waggon  way,  or 
trunk,  belonging  to  the  same,  in  felony  and  transportation  for 
■even  years.     The  same  statute  enacts^  that  if  any  person  shall 

{J)  I  Htwk.  93. 

btm 
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burn  or  set  fire  to  any  wind  saw-n,  11,  or  oth'^r  wind  or  vvater- 
niill,  or  any  of  the  works  thertuuto  belonging,  he  shall  be 
guilty  of  felony  without  benefit  of  clergy. 

Sinking  Sfiij)S, 

By  1  u^nn.  st.  S,  c.  Q,  captains  and  mariners  belonging 
to  sliips,  and  destroying  ihe  same,  to  the  prejudice  of  the 
owners,  are  guilty  of  felony  without  benefit  of  clergy. 

By  45  yJeo.  3,  c.  11 3,  it  is  enacted,  that  if  any  person 
shall  cast  away,  burn  or  destroy  any  ship,  or  shall  counsel  of 
direct  the  same  to  be  done,  with  intent  to  defraud  the  insurers, 
he  shall  be  guilty  of  felony  without  benefit  of  clergy. 

And  by  12  j4nn.  st.  2,  c.  18,  making  any  hj!ein  a  ship 
in  distress,  or  stealing  htr  purajs,  or  aiding  or  abetting  such 
oftence,  or  wilfully  donig  any  thing  to  die  immediate  loss  of 
such  ship,  is  felony  without  benefit  uf  clergy.  » 

Destroying  Turnpikes. 

By  1  Geo.  2,  c.  19,  and  8  Geo.  2,  c.  20,  to  break  down, 
cut  down,  pluck  up,  level,  or  destroy  any  turnpike  gate,  or 
any  posts,  rads,  wail,  or  other  fence  theieto  belongmg,  or 
any  chain,  bar,  or  fence  of  any  kind  whatsoever,  set  up  or 
erected  by  act  of  parliament,  to  prevent  passengers  passing 
without  paying  toll,  is  felony  without  benefit  of  clergy. 

But  by  15  Geo.  3,  c.  84,  s.  42,  to  commit  any  of  the  of- 
fences aforesaid,  or  to  destroy  any  crane,  or  machine,  or  en- 
gine erected  on  any  turnpike  road  by  authority  of  parlia* 
uient  for  weighing  carriages,  is  transportation  for  seven  years. 

.  Levying  Dj/kes. 

By  IS  Edw.  1,  c.  46,  to  overthrow  a  hedge  or  dyke  ia 
the  night  time,  subjecLs  the  offender  by  3  and  4  Edw.  tf,  c.  6", 
to  treble  damages. 

And  9  Geo.  3,  c.  29.  to  destroy  or  damage  any  fence  for 
dividing  or  enclosing  any  common,  waste,  or  other  lands 
or  grounds,  divided  by  authority  of  parliameut,  is  felony. 

Destroying  Bridges. 

By  9  Geo.  1,    c.  29,  to  damage  or  destroy  Westminster 
bridge,    or    any  part   thereof,    is  feloiy   without  benefit  of 
clergy.     And  the  saice  is  euacteJ  bj  31  Geo.  2,  c.   10,  re- 
specting 
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spect'mg  London  Bridge.     But  by  29  Geo.  2,  c.  1(5,  to  da 
mage   or  destroy  Blackfriars  Bridge  is  single  felony,  within 
the  benefit  of  clergy.     Tlie  same  is  enacted  by  various  other 
statutes  of  other  bridges. 

OjHirting  sluices  and  destroying  Banks. 

By  1  Geo.  1,  c.  19,  and  8  Geo.  2,  c.  20,  to  pull  down, 
pluck  up,  level,  or  destroy,  any  lock,  sluice,  floodgate,  or 
other  works,  on  any  river  made  navigable  by  authority  of  par- 
liament, is  felony  without  benefit  of  clergy. 

By  8  Geo.  2,  c.  20,  made  jierpetual  by  27  Geo.  2,  c.  \6, 
if  any  person  shall  by  night  or  by  day,  wilfully  and  maliciously 
level  or  destroy  any  floodgate,  lock,  sluice,  or  other  works  on 
any  navigable  nvcr,  for  preserving  the  navigation  thereof,  he  is 
guilty  of  felony  without  benefit  of  clergy ;  and  the  hundicd 
liable  to  a  penalty  of  twenty  pounds. 

By  10  Geo.  2,  c.  32,  unlawfully  to  remove  or  carry  away 
any  piles,  chalk,  or  other  materials,  driven  into  the  ground, 
or  used  for  securing  any  marsh,  or  sea-walls  or  banks,  to  pre- 
vent the  lands  from  being  overflowed,  incurs  a  penalty  of 
CO/,  and  on  default  of  payment,  to  be  committed  to  the 
house  of  correction,  and  there  to  be  kept  to  haid  labour  for  sL\ 
months. 

By  6  Geo.  2,  c.  37,  unlau-fully  aiid  maliciously  to  break 
down  the  banks  of  any  ri\er,  or  any  sea  bank,  whereby  the 
lands  are  overflowed  or  damaged,  ip  felony  without  benefit  of 
clergy. 

And  by  4  Geo.  3,  c.  12,  after  stating  that  the  laws  in 
force  were  not  sufliment  to  prevent  these  mischiefs,  enacts, 
that  whoever  shall  wilfully  and  maliciously  dauKige  or  destroy 
any  banks,  floodgatws,  sluices,  or  other  works,  or  shall  open  or 
draw  lip  any  floodgate,  or  do  any  other  wilful  hurt  or  mischief  to 
any  navigation  erected  by  authority  of  parliament,  so  as  to 
obstruct  or  hinder  the  carrying  on  such  navigation,  may  be 
transported  for  seven  years. 

Cutting  Garments. 

By  6  Geo.  1,  c.  23,  if  any  j>erson  shall  wilfnllv  and  ma- 
liciously tear,  spoil,  cut,  burn  or  deface  the  garments  or 
clothes  of  any  person  passing  in  the  publifc  streets  or  high- 
wavs  with  mtent  so  to  do,  be  shall  be  guilty  of  felony  and  trans- 
ported for  seven  years. 

«  Injuring 
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Injuring  Looms. 

By  4  Geo.  3,  c.  37,  and  22  Geo,  3>  c.  40,  to  break  or 
enter  with  force  into  any  house,  shop,  or  place,  with  intent 
to  cut  ot  destroy  any  linen  yam,  linen  cloth,  serge,  or  other 
woollen  goods,  velvet,  wrought  silk,  or  other  silk  manufacture, 
cotton  callico,  or  other  cotton  or  linen  manufacture,  or  any  of 
the  tools,  implements,  or  utensils  used  in  manufacturing  the 
same^  is  felony  without  benelit  of  clergy. 

Spoiling , Hop  Binds. 

By  6  Geo.  2,  c.  37,  to  cut  any  hop  binds,  growing  upon 
poles,  in  any  plantation  of  hops,  is  felony  without  benefit  of 
clergy. 


CHAP.  IX. 

Of  Forge ri/. 

FORGERY,  or  the  crimen  falsi,  is  "  the  fraudulent 
making  or  altering  of  a  writing,  to  the  prejudice  of  another 
man's  right;"  for  which  by  the  common  law,  the  offender 
may  suffer  fine,  imprisonment  and  pillory  (e).  By  5  Eliz. 
c.  14,  to  forge  or  make,  or  knowingly  to  publish  or  give  in 
evidence,  any  forged  deed,  or  will,  with  intent  to  affect  the 
right  of  real  property,  either  freehold  or  copyhold,  is  punished 
by  a  forfeiture  to  the  party  grieved  of  double  costs  and  da- 
mages ;  by  standing  in  the  pillory,  and  having  both  his  ears  cut 
off,  and  his  nostrils  slit  and  seared ;  by  forfeiture  to  the  crown 
of  the  profits  of  his  lands,  and  by  perpetual  imprisonment. 
For  any  forgery  relating  to  a  term  of  years,  or  annuity,  bond, 
obligation,  acquittance,  release,  or  discharge  of  any  debt  or 
demand  of  any  personal  chattels,  the  same  forfeiture  is  given 
to  the  party  grieved;  and  on  the  offender  is  inflicted  the 
pillory,  loss  of  one  of  his  ears,  and  a  year's  imprisonment: 
the  second  offence  in  both  cases  being  felooy  without  benefit 
of  clergy. 

(«)  4  Bl.  Com.  247, 

N  a  Besides 


546  Of  Forgery. 

Besides  this  general  act,  a  nuiltitiide  of  others,  since .  Uie 
Revohition,  when  paper  credit  was  first  cstablishtjl,   have  in- 
flicted capital  pnnishnjent  on  the   forgorv,  altering,  or  lUttrin;; 
Hd  true,  when  torged,  of  any  bank  bill*  or  notes,  or  other  se- 
curities (8  and  9  IV-  2,  c.  <2,0.     1 1  Gey.  I,  c.  9-     I^.O'.o.  1, 
c.  S'i.     Id   (ieo.'i,  c.  13.      13  Gto.  ^,  c.  79);    of  "bills  of 
credit  issued  from  the  Exchequer;  o(  South-Sea  bonds,  &.c. 
(9  Jiiu,  c.  'i  1.     (i  Gto.  1,  c.  4,  11,      \'2  Geo.  I,  c.  3J);  of 
lotttr)  tickets  or  orders;  of  ainiy  or  navy  debentures  (5  Gto.  1, 
c.  14.     9   Geo.  1,  c.  5)-^  of  East    India    bcn«ls   (12  Geo.  1. 
c.  3^) ;  of  \A  ritings  under  seal  of  the  London,  or  Uoyal  Ex- 
change Assurance  (()  Geo.  1,  c.  lb);  of  the  hand  of  tl»e  re- 
ceiver of  the  pre-iines  (32  Geo.  2,  c.  14);  or  of  the  account- 
aut  general  and  certain  other  ofticers  of  the  court  of  chan- 
cery (1*2  Geo.  Ij  c.  3'i);  of  a  letter  of  attorney  or  other  power 
to  receive  or  transfer  .stock  or  annuilie.s;  and  on   |>ersor.atiug 
a    })roprietor    thereof,  to   receive  or   transfer  such   annMltiej", 
stock,  or  dividends  (8  Geo.  1,  c '2'2.     9  Geo.  1,  c.  IJ,  31. 
Geo.  2,  c.  '2'2);  also  on  inrsonatuig,  or  procuring  to  be  per- 
sonated,  any  seimuni  or   other  person  entithd  to   wages  or 
other  naval  emoluments,  or  any  of  his  personal  representa- 
tives; and  the  taking  or  procuring  to   be  taken,  any  false  oath 
in  order  to  obtain   a  piuhale,  or  Utters   of  adminislralion,  in 
order  to   recei\e  such  paunents;  and  the  furs^ing,  or   procur- 
ing to  be  forged,  and   likewise  the  uttering,  or  publishing,  as 
true,  of  any  counterfeited  seaman's  will  or  power  (13  Geo.  2. 
c.  10.     9  Geo.  3,  c.  30);  to  which  may  be  added,  the  coun- 
terfeiting of  ^lediterranean  passes,  under  the    hands   of  the 
lords  of  the  Admiralty,  to  protect  one  from  the  piratical  >talc.s 
of  Barbary  (4  dVo.  '2,  c.  IH);  the  forging  or  imitating  of  any 
stamps  to  defraud  the   public  revenue;   and   the  forging  of 
any  marriage  register  or  licence  {'Id  (/Vo.  2,  c.  3'i);  all  which 
are  by  the  distinct  acts  of  parliament  in  the  cases  provided, 
made  felonits  without  benefit  of  clergy.     By  statute  13  Geo. 
3,  c.  .52  and  39,  and  24  Geo.  3,  st.  2,  c.  53,  forging  or  coun- 
terfeiting any  stamp  or  mark  to  dentjte  the   standard   of  gold 
and  silver  plat«*,  and  certain  other  olVeiices  of  the  like   ten- 
dency, are  considered  us  capital  felonies.      By  statute  12  Geo. 
3,.  c.  48,  certain    frauds    on    the   st;  nip    diuics,    therein    de- 
scribed, principally  by  using  the  stamps  more  than  once,  are 
miMie  single  felony^  ami  liable   to  trans})orlation  for   fourteen 
veacs.      1  lu-  same  punj-hinent   is   juHieled   by  statute  24  dro. 
3,  "t.  C,  c.  37,  or   8urli   as   forge    the   supei>eription  of  arty 
fetter  u\  order  k»  avoid  lh€  payment  of  the  postage. 

There 
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There  are  also  several  other  general  laws^  tvifh  fegaftf  to  for- 
gery. By  2  Geo.  2,  c.  25,  ibe  first  offeiKe  of  forging,  or  pro- 
curing to  be  forged,  acting  or  assisting  therein^  or  uttering  or 
publishing  as  true  any  forged,  will,  bond,  writing  obligatory,  bill 
of  exchange,  promissory  note,  indorsement  or  assignment 
thereof,  or  any  acquittance  or  receipt  for  moi>ey  or  goods,  witls 
intention  to  defraud  any  person  (or  corporation  3  I  Geo.  2,  c.  22), 
is  made  felony  without  benefit  of  clergy.  And  by  statute- 
7  Geo.  2,  c.  22,  and  18  Geo.  3,  c.  18,  it  is  equally  penal  to 
forge  or  cause  to  be  forged,  or  utter  as  true  a  counterfeit  ac- 
ceptance of  a  bill  of  exchange,  or  the  number  or  principal 
sum  of  any  accountable  receipt  for  any  note,  bill,  or  any  other 
security  for  money;  or  any  warrant  or  order  for  the  payment 
of  money,  or  delivery  of  goods. 

It  has  been  decided,  that  an  order  to  a  shopkeeper  in  a 
forged  name  to  deliver  goods  to  the  bearer  is  uot  a  forgery 
within  the  statute,  7  Geo.  2,  c.  22,  for  a  warrant  or  order 
within  that  act  must  import  that  the  persons  giving  such  war- 
rant or  order  has,  or  at  least  claims,  an  interest  in  the  money 
or  goods  which  are  the  subject  matter  of  that  warrant  or 
order ;  that  he  has,  or  at  least  assumes,  a  disposing  powef 
over  such  money  or  goods,  and  takes  upon  himself  to  transfer 
the  property,  or  custody  of  them  to  the  person  in  whose 
favour  such  warrant  or  order  is  made  (f).  And  it  must  be 
tlirected  to  the  person  who  has  the  custody  of  the  goods  {g). 
But  a  draft  upon  a  banker  in  the  name  of  a  person  who  kept 
no  cash  at  the  banker's  shop,  is  a  forgery  within  the  statute, 
as  it  assumes  that  there  was  cash  kept  at  the  house  which  the 
drawer  had  authority  to  dispose  of  (//). 

It  has  also  frequently  been  determined,  that  the  draw-* 
ing,  indorsing,  or  accepting  a  bill  of  exchange  in  a  fictitious 
name  is  a  forgery  (i).  It  is  also  forgery  to  fabricate  a  will 
by  counterfeiting  the  name  of  a  pretended  testator,  who  i» 
still  living  (J). 

So  if  a  person  puts  his  own  name  to  an  instruntent,  re- 
presenting himself  to  be  a  different  person  of  that  name 
with  an  entent  to  defraud,  he  is  guilty  of  forgery  (k). 

But  where  a  bill  of  exchange  is  indorsed  by  a  person  ia 
his    own  name,  and  another  represents  himself  to   be  th»t 

(/)  Foster,  120.  (g)  Leach.  437.  (h)  Ibid.  89.  (i)  Iljj4, 

78,  159,  19Z.     I  Hen,  Bl.  588.    Poster,  n 6.  Oil  I b'^- 355-         C^)  4 
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person,  be  n.ngfe  guilty  of  forgery,  but  it  is  a  iiii&deinean- 

our  (/).  • 

To  prevent  tlic  forgery  of  bank  notes,  it  is  provided  by  the 
41  Geo. ;),. .0,  4 1 ,  tbat  it'  any  one  shall  knowingly  have  in  his 
PQSsesiiioD,  or  in  his  house,  any  forged  bank  notes,  knowing 
tli/3  same  to  be  forged,  \vithout  hiwful  excuse,  (the  proof 
thereof  to  lie.  upon  the  person  accused,)  he  shall  be  guilty 
of.  felony,  and  sliyll  be  transported  tor  fourteen  years. 

And  if  any  persou  slinll  make  any  plate  or  instrument  for 
forging  bank  >H)tcs,  or  any'part  of  a  bank  note,  or  shall  know- 
injly  have  iheni  in  his  i>os.iession  without  authority  from  the 
governor  and  company  of  the  Bank  of  England,  he  shaU  b^ 
guilty  of  felony,  and  shall  be  trajisported  for  seven  years. 


CHAP.  X. 

Of  the  LaKS  affecting  Farmers. 

HAVIXG  been  obliged  in  several  of  the  preceeding  di- 
visions of  our  sidiject,  to  treat  of  many  of  the  statulory  enact- 
ments and  judicial  decisions  respecting  this  uset'ul  class  of 
society,  we  shall,  in  this  place,  merely  collect  those  statutes 
vhich,  for  the  sake  of  preserving  distinctness  and  perspicuity 
in  our  plan,  we  have  omitted. 

Butter  and  Cheese. 

By.  the  .on  Geo.  3,  c.  80,  s.  19,  the  13  and  14  Car.  9, 
c.  26,  and  so  much  of  the  4  IV.  c.  7>  as  discharges  |>cr5ons 
from  the  eflfect  of  any  part  of  the  15  and  14  L'nr.  J,  for 
preventing  frauds  in  the  sellers  after  the  factor  or  buyer  has 
contracted  for  the  ^^am*',  are  repealed ;  and  new  ngulations 
are  made  respecting  the  packing,  weight,  and  sale  of  butter, 
as  follows  1 

Every  cooper  or  other  person  who  shall  make  any  vessel 
for  the  packing  of  butter  shall  make  the  same  of  good  and 
NveM-seasoned  timber,  a;id  tight,  and  not  leaky,  and  shall 
grove  in  the  heads  mid  bottoms  thereof;  and  every  such  vessel 
shall  be  a  tub/ firkin^  or  half  tirkiu,  and  uo  other,  which 

(0  Leach,  t6S. 
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shall,  when  delivered  by  such  cooper  or  person  making  the 
same_,  be  of"  the  weight  and  proportion,  and  capable  of  con- 
taining the  several  quantities  of  butter  hereinafter  mentioned, 
(viz.)  evei7  tub  shall  weigh  of  itself,  including  the  top  and 
bottom,  not  less  than  lllb.  nor  more  than  lolb.  avoirdupois 
weight,  and  neither  such  top  or  bottom  shall  be  more  than 
fjve-eighths  of  an  inch  thick  in  any  part  thereof,  and  shall  be 
capable  of  containing  84lb.  of  butter,  and  not  less ;  every 
iirkin  shall  weigh  of  itself,  including  the  top  and  bottom,  not 
less  than  7lb.  nor  more  than  lllb.  and  neither  the  top  or 
bottom  shall  be  more  than  four-eighths  of  ah  mch  thick  in  afty 
part,  and  shall  be  capable  of  containing  not  less  than  56lb. 
of  butter:  and  every  half  tirkin  shall  weigh  of  itself,  includ- 
ing the  top  and  bottom,  not  less  than  4lb.  nor  more  than  61b. 
and  neither  the  top  or  bottom  shall  be  more  than  three-eighths 
of  an  inch  thick  in  any  part,  and  shall  be  capable  of  con- 
taining not  less  than  28lb.  of  butter,  on  pain  of  forfeiting  by 
the  cooper  or  other  person  making  the  sjime,  K)^.  for  ^vo|-y 
•uch  vessel,     s.  1.  4 

And  every  such  maker,  before  such  vessel  ^hall  go  out  of  bis 
possession,  shall,  on  the  outside  of  the  bottom,  v/ilh-^n  iron, 
brand  his  name  at  full  length,  in  permanent  and  legible  letteiis, 
together  with  the  exact  weight  or  tare  thereof,  o«  the  like 
penalty,     s.  2. 

And  every  such  maker  shall  moreover  mark  in  like  manner 
on  the  bottom  of  every  such  vessel,  in  addition  to  his  name, 
his  place  of  abode  or  dwelling,  in  the  following  mannef; 
(viz.)  if  he  dwell  in  a  city  or  market  town,  then  the  nanie 
thereof;  if  irl  a  village,  township,  or  other  division  of  a  parish, 
then  the-  name  of  the  parish  wherein  the  same  is  situate ;  and 
if  in  a  extra-parochial  })lace  then  the  name  of  the  next'  ad- 
joining parish ;  on  pahi  of  forfeiting  10s. -for  evfery  such  of-' 
fence.     38  G^o.  3,  c.  73-,  s.  !.•  jf,'jTJ-.",v; 

And  every  factor  or  agertt  for  buying  or  selling  butter  for 
others,  who  shall  buy,  sell,  or  offer  to  «ale,  or  have  in  bis 
custody  for  sale,  or  shall  order,  consign,  forward,  or  send, 
any  vessel  containing  butter  for  sale,  which  shall  not  be  made, 
and  exteinally  marked,  and  have  the  butter  therfein  imprinted, 
according  to  the  directions  of  this  and  the  above  act,  shall 
forfeit  20s.  for  every  such  offence,     s.  2;  ■'  -   *'--Ji  - 

And  every  cheesemonger^  or  seller  or  dealer  in  butter  on 
bis  own  account,  who  shall  offer  for  sale,  or  have  in  his  pos- 
session for  sale,  any  vessel  containing  such  butter,  which  shall 
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not  be  externally  marked  as  aforesaid^  shall   forfeit  IO5.  for 
every  such  offence,     s.  3. 

And  every  dairyman,  farmer,  or  seller  of  l)utter,  or  other 
person  uho  shall  pack  any  butter  for  sale,  shall  puck  the  same 
in  such  vessels  as  aforesaid  and  no  other,  aud  shall  properly 
soak  and  season  such  vessels  before  such  packing  therein,  and 
M'hen  so  seasoned  shall  on  the  bottom  thereof  on  the  inside, 
and  on  the  top  on  the  outside,  with  un  iron,  brand  hi-i  name 
at  full  length  in  like  letters  ,•  and  also  on  the  outside  of  the 
top,  aud  on  the  boiige  or  body  thereof,  the  true  weight  or 
tare  of  «uch  empty  ves»iel  when  so  seasoned,  and  also  his  name 
ill  like  manner  on  the  bouge  or  body  across  two  different  slaves 
at  least,  to  prevent  tlie  same  being  taken  out  and  changed; 
and  shall  distinctly  and  at  full  length  imprint  his  name  upon 
the  top  of  »he  butter  in  such  vessel  when  lillcd,  on  pain  of  for- 
jfeiting  ol.  for  every  siich  offence.     56  (jCo.  S,  c.  8f),  s.  3. 

Aud  every  dairyman,  farmer,  or  seller  of  butter,  or  other 
person  packnig  butler  for  sale,  shall  (e.vcIu.Mve  of  the  tare  of 
buch  vessel)  pack  in  every  tub  not  lets  than  8*lb.  lirkiu  561b. 
and  half  lirkin  USlb.  of  good  and  nn'rchantable  butler ;  and 
uo  butter  which  is  ojd  or  corrupt  hhall  be  mixed  or  packed 
up  into  any  such  vessel  with  that  which  is  new  and  sound, 
nor  shall  any  whey  butter  be  packed  or  mixed  with  that 
which  is  made  of  cream,  but  every  s'uch  vessel  shall  be  of  one 
sort  and  goodness  throughout;  and  no  butter  shall  be  salted 
vith  great  sih,  but  with  tine  small  salt,  and  not  intennixefi 
with  more  than  is  needful  for  its  preservation;  on  pain  of 
forfeiting  5/.     s.  4. 

And  every  cheesemonger,  dealer  in  butter,  or  other  person 
x\ho  sliall  !>ell  any  tub,  firkin,  or  imif  lirkin,  shall  deliver  there- 
in the  full  quantity  afore.said,  and  in  default  »Ual\  be  liable  to 
an  action  for  recovery  of  saiisfuctiou,  v\itli  cokts.     s.  (i. 

And  if  any  change,  alteration,  fraud,  or  deceit  shall  be  used 
or  practised,  eitht  r  in  the  vessel  wherein  the  butter  i.^  packed 
for  s^le  z»  aforesaid,  or  in  the  butter  it>fclf,  whether  in  qmm- 
tity,  quality,  weight,  or  otherwise,  or  in  any  such  brands  or 
marks  as  afor^naid,  or  in  the  staves  whereon  the  same  shall 
be  placed,  or  in  any  other  manner  howsoever  after  the  pack- 
ing tberpof  for  sale  as  afore<?aiii;  every  person  concerned  therein 
shall  forfeit  30i.  for  every  such  ot^eijce.     n.  it. 

And  no  chee»rmQJ>ger,  (hah^r,  or  other  person,  shall  re- 
pack for  sale  any  butter  in  any  such  vessel  as  aforesaid  ;  oii 
pain  of  forfcitiug  3/.  for  »\ery  tub,  firkin,  or  half  lirkin  so  ro- 
pycked.     •.7. 

Providid, 
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Pfovided,  that  no  person  sluUl  be  liable  to  any  of  thp  penal- 
ties of  this  act  for  using  any  such  vessel  as  aforesaid  after  the 
British  butter  packed  therein  hath  been  taken  thereout,  for 
the  repacking  for  sale  any  foreign  butter,  and  who  shall  first 
entirely  cut  out  or  eft'ace  the  n;unes  of  the  original  dairyman, 
farmer,  or  seller,  leaving  the  name  and  tare  of  the  cooper, 
and  the  tare  of  the  original  dairyman,  farmer,  or  seller  there- 
on, and  sirall  afterwards  with  an  iron  brand  his  name  in  words 
at  length,  and  the  words  foni'j^ti  butter  in  permanent  and  le- 
gible letters,  upon  the  boiige  or  body  of  every  such  vessel  across 
two  staves  at  the  least,  to  denote  that  such  butter  is  foreign 
butter,     s.  8. 

And  if  any  person  shall  hereafter  be  convicted  of  counter- 
feiting or  forging  any  name  or  mark  of  any  such  owner,  far- 
mer, or  dairyman  as  aforesaid,  or  any  part  tljereof,  or  cause  the 
same  to  be  done;   he  shall  forfeit  40/.     s.  9- 

All  penalties  above  5/.  are  to  be  recovered  in  the  courts 
at  fVest  mi  lister.  And  all  offences  against  this  act,  the  .mode 
of  determining  which  is  not  herein  before  prescribed,  and 
where  the  penalty  shall  not  exceed  .5/.  may  be  heard  and  de- 
termined by  one  justice,  who  on  proof  upon  otsth  by  one  wit- 
ness nray  levy  such  penalties  by  distress  and  sale  of  the 
offender's  goods,  (returning  the  overplus,  after  deducting  the 
costs,)  to  be  applied  to  the  use  of  the  informer ;  and  for 
want  of  sufficient  distress,  or  if  such  penalty  be  not  forthwith 
paid,  such  offender  may  be  committed  to  tlje  ga<jl  or  house,  of 
correction,  without  bail,  for  not  exceeding  three  calendar  months, 
nor  less  than  28  days,  unless  such  penalty  and  reasonable  charges 
be  soojier  paid.  3()  Geo.  3,  c.  8(3,  s.  10,  \i.  3S  Geo.  3, 
c.  7.-3,.  §.  .4.  ;  _ 

..And  if  any  person  shall  thmk  himself  aggrieved  by  the  judg- 
ment of  the  said  justice,,  he  may  appeal  to  the  next  session**, 
who,  upon  receivmg  such  conviction  drawn  up  as  aforesaid, 
may  hear  and  determhie  the  same,  and  may  award  costs  to 
either  party,  as  to  them  sliall  seem  meet.     s.  1 1,  12. 

And  no  such  conviction  shall  be  set  aside  by  such  sessions 
for  •  want  of  forpi,  if  the  material  facts  alleged  therein  be 
proved  to  their  satisfaction  ;  nor  shall  the  same  be  remo.ved  by 
certiorari  into  any  other  court,     s.  13 

Provided,  that  nothing  herein  shall  extend  to  the  pa(  king 
of  i)utter  in  any  pot  or  other  vessel  not  capable  of  containing 
more  than  14lb,     s.  1 6". 

provided  tilso,  that  every  information,  j)rosecutlon,,  or  . suit 
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shall  be   commenced  within  fojur  months   ^Ipr  the  ofi«ncq 
committed,     s.  17« 

Cattle. 

For  the  encouragement  of  farms,  and  to  prevent  fhe  ac- 
cpmulation  of  farpis  in  a  few  hands,  it  is  enacted  bj  the  28 
Hen.  8f  c.  13,  that  no  perso^  shall  have  more  thaa  abovp 
two  thousand  sheep,  at  six  score  to  the  hundred,  over  and 
above  what  b  necessary  for  hlti  hoiisebol4,  except  it  be  upoa 
his  own  inheritance  only;  on  pain  of  forfejtiug  3s.  Ad.  ior 
evtry  sheep  above  that  number.  Provided  tliat  la;nbs  shall 
not  be  accounted  sheep  lijll  the  second  Midsummer  after 
ihey  are  yeaned.  •      .    , 

i^nd  if  any  person  by  rea^oq.p^  being  (executor  pr  ad,- 
ministrator  shall  ha)>pen  to  have  more,  he  shall  sell  ou  withio 
a  year  the  surplus  above  two  thousand  (;«). 

By  3  and  4  ludv:.  G,  c.  ly,  no  person  sliall  buy  or  sell  any 
ox,  steer,  runt,  cow,  heifer,  or  caU',  and  sell  the  same  alivp 
again  in  thq  same  market,  or  fji^r,  ou  pain  of  forfeiting  double 
value,  half  to  the  king  aud,  ji^,  to  Uim  tjial  sb^,  si^p. 

yd      ■  .jtfi"  •  T    i'-  "    ' 

'  Corn. 

To  buy  or  sell  com  in  the  sheaf,  before  it  is  threshed  an^ 
measure^,  is  against  the  common  law  of  England;  because 
by  such  sale  the  market  is  in  elTect  forestalled  (//). 

By  22  Car.  2,  c.  8,  if  any*  person  shall  sell  corn  otherwise 
llhun  by  Winchester  measure,  sealed  and  stricken  by  the  brim, 
he  shall  forfeit  4()s.  to  the  use  of  the  poor;  and  iti  default  of 
payment,  be  imprisoned  till  paid. 

And  moreover  every  person* who  shaH  sell  or  buy  corn  with" 
out  measuring,  being  thereunto  required,  or  in  any  other  man- 
ner than  is  by  the  22  dir.  2,  c.  8,  directed,  and  that  without 
the  shaking  of  the  measure  by  tl>€  buyer,  shall,  besides  the 
penalty  of  that  act,  forfeit  all  the  corn  so  bought  or  sold,  or 
the  value  thereof  to  the  party  complaining.  22  and  23  Car.  I^, 
€.12. 

And  no  custom  or  prescription  shall  prevail  against  the 
imiforraity  of  measures,  notwithstanding  such  custom  may  exist 

(-i) jptach,  i6«.  (flj.p  101^,197. 

beyond 
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beyond  all  ,mei|jqry,  and  has  been  used  withowt^iy  visible 
interiMptipn  (o).  , 

Qleaning. 

It  has  been  said,  that  by  the  common  law  and  custojn  of* 
England  the  poor  are  allowed  to  enj.,er  and  glean  uppu,  another's 
ground  after  the  harvest,  witho^t  beingguilty  (if  trespass(p)  ;  but 
it  is  now  positively  settled,  that  a  right  to  glean  in  the  .harvest- 
field  cannot  be  claimed  'oy  any  person  at  common  law;  ueithex 
jiave  the  poof  ^f  tlie  parish,  l^jgajly  s^ttlqd^,such,ajiight(5). 
■    '  •       ■■   I  ..■■.' '  .■  ' 

Sale  of  Iforses  in  Fairs. 

By  the  2  and  S  P.  and  ill.  c;;  7^ -and  mElk.e.  11,  the 
keeper  of  every  fair  or  market  shall  yearly  appoint  a  certain 
special  and  open  place,  wheie.'hoMes  shaii  be  sold  ill  ftny  fair 
or  market  overt ;  An't  ydJ  uf.';  ,Vj>iT»ii  i  «>  nh' 

And  shall  appoint  one  or  more  pers6tis  to  U&lce  toll  there, 
and  to  keep  the  same  place  from  ten  in  the  forejioou  till  sun- 
set; .  . 

And  the  sale  or  exchange  in  any  ifair  or  market  eVert  of  any 
stolen  horse  sh^U  not  alter  the  psHiperty,  Unless  the  fame  shall 
be  in  the  time  of  tiie  said  fair  or  market  openly  ridden,  led, 
walked,  driven;  or  kept  standing  tor  one  hour,  together  at  lea?t> 
between  ten  of  the  clock  and  sun-set,  in  the  open  place  of  th6 
fair  or  market,  wherein  horses  are  commonly  used  to  be  sold, 
and  not  within  any  honse,  yard,  backside,  or  other  privy  or 
secret  place ;  , 

Nor  unless  all  the  parties  to  the  bargain  shall  come  tt»ge- 
ther,  and  bring  the  horse  to  the  open  place  appointed  for  the 
toll-taker,  or  for  the  book  keeper  where  no  toll  is  due ; 

Nor  unless  such  toll- taker  there,  or  (where  no  toll  is  paid) 
the  book-keeper  or  chi^f. officer .qf  the  fair  or  market,  shall 
take  upon  him  perfect  knowledge  of  tne  seller,  and  of  his  true 
christian  name  and  suniame,  and  place  of  abode,  and  shall 
enter  all  the  same  to  his  kjio^vledge/ina  book  to  be  kept  for  that 
purpose,  or  else  that  the  seller  shall  bring  to  the  toll-taker  or 
0ther  officer  aforesaid  one  <;jiedible  person,  tliat  shall  testify 
that  he -knows  the 'iseller/^d  his  true  name,  surname,  mys- 

(c)sT.R.353.         5  (/.)  3BI.C0m.21z.  (q)  ilUi.m.^x. 

■  teiy. 
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tery,  and  dwelling-place,  and  there  enter  the  same,  and  also 
the  name,  surname,  mystery,  and  dwelling-place  of  him  that 
so  avouches  his  knowledge; 

^or  unless  he  also  cause  to  be  entered  the  very  true  price; 

And  also  the  colour,  and  one  special  mark  at  least; 

And  also  the  buyer  to  pay  the  toll,  if  any  is  due  ;  if  not, 
then  to  give  \d.  for  thq  entry. 

Which  done,  the  person  entering  the  same  shall  give  to  the 
buyer,  requiring  and  paying  'id.  for  the  same,  a  note  in  writing 
of  all  the  contents  of  such  entry,  subscribed  with  his  hand. 

Every  person  oftending  in  any  of  the  premises  shall  forfeit 
5/.,  half  to  the  king,  and  half  to  him  that  shall  sue  before  the 
justices  in  sessions,  or  in  any  ordinary  court  of  record;  atid 
tlie  sale  shall  be  void;  and  tha  owner  may  seize  and  take  his 
horse  again,  or  have  an  action  of  detinue  or  replevin  tor  the 
lianie. 

And  if  any  horse  shall  be  stolen,  and  after  shall  be  sold  in 
open  fair  or  market,  and  the  sale  shall  be  used  in  all  points  as 
aforesaid,  yet  nevertheless  such  syle  in  «ix  months  after  tlic 
jelony  done  shall  not  take  away  the  owners  property,  so  as  the 
claim  he  n>ade  within  six  months,  where  the  horse  shall  be 
foumi,  before  the  mayor  if  in  a  town  corporate,  or  else  bt'fore 
a  justice  near  the  place  where  fouml,  and  so  as  proof  be  maile 
before  such  magistrate  in  M)  days  next  ensuing  hy  two  w  it- 
neisses  that  the  property  of  sucli  hoise  was  in  the  party  claim- 
ing, and  was  stolen  from  him  within  six  months  next  before 
such  claim ;  but  the  party  from  whom  the  sanic  w  as  stolon 
may  at  all  times  after,  notwithstanding  such  sale,  take  again  the 
said  horse,  on  payment,  or  r«;adintiss  to  offer,  to  the  party  who 
Jiatli  possession,  so  much  as  he  shall  swear  b«  fore  such  ma- 
gistrate that  he  paid  for  the  same. 


CHAP.   XT. 


0/    fieucjit  Clubs. 

AiMT  number  of  persons  iray  form  themselves  ami  establish 
nne  or  more  society  or  societi«:s  of  good  fellowship,  for  rais- 
ing, by  HubsciiplJon  of  the  members  thereof,  or  by  vohintary 
contribution,  u  fund  for  the  mutual  relief  or  mainteuquc^  of 
their  nicinbers  in  old  age,  sic^iMrss,  ajid  itUirmity,  or  for  the 
1  relief 
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relief  of  the  widows  and  children  of  deceased  members;  and 
such  members,  or  such  member  of  them  as  shall  be  appointed 
a  committee  for  that  purpose,  may  assemble  together,  and 
make  sucli  rules,  orders,  and  regulations  for  the  government  of 
the  same,  as  to  a  m;ijority  of  such  society,  or  committee 
thereof  so  assembled,  shall  seem  meet,  so  as  the  same  be  not 
contrary  to  law,  nor  to  tiiis  act.  And  they  may  impose  such 
reasonable  fines  and  forfeitures  upon  the  members  who  shall 
offend  against  such  rules,  orders,  and  regulations,  as  shall  be 
just  and  necessary  for  duly  enforcing  the  same,  to  be  paid 
for  the  use  of  such  society,  as  they  shall  by  such  rules,  orders, 
or  regulations  direct;  and  they  may  alter  and  amend  such 
rules,  orders,  and  regulations  as  occasion  shall  require,  or  an- 
nul and  repeal  the  same,  and  make  new  ones  in  lieu  thereof. 
33  Geo.  3,  c.  54,  s.  I. 

Provided,  that  all  such  rules,  orders,  and  regulations,  with 
^11  convenient  speed  after  the  same  shall  be  niade,  altered,  or 
amended,  and  also  after  every  making,  altering,  or  amending 
thereof,  shall  be  exhibited  in  writing  to  the  justices  at  the 
sessions,  or  adjoiunment  thereof,  for  the  county  or  j>lace 
where  such  society  shall  be  established ;  and  such  niles,  orders, 
and  regulations  shall  be  subject  to  the  review  of  such  justices, 
who  may,  after  due  examination,  at  the  then  or  the  next  sub- 
sequent sessions,  annul  and  make  void  all  such  rules,  orders, 
and  regulations  as  shall  be  repugnant  to  this  act,  and  shall 
allow  and  confirm  such  as  shall  be  conformable  thereto ;  and 
after  having  been  so  confirmed,  shall  be  signed  by  the  clerk  of 
t'he  peace  at  such  sessions,  and  a  duplicate  thereof  on  parch- 
ment shall  be  deposited  with  and  filed  by  the  clerk  of  the  peace 
at  such  sessions  without  fee,  and  the  same  shall  be  binding  upon 
all  parties,  s.  2.  And  such  society  who  shall  have  exhibited 
the  rules,  &c.  made  for  goverNment  thereof,  at  any  general 
or  quarter  sessions  havmg  peculiar  jurisdiction  for  the  place 
where  such  society  is  established,  ayd  not  to  the  sessions  for 
the  county,  &c.  at  large,  may  exhibit  the  rules,  &c.  of  such 
society  at  the  general  quarter  sessions,  or  at  any  adjournment 
thereof,  to  be  holden  for  the  county,  &c.  where  such  society 
is  established ;  such  rules,  &c.  bearing  the  certificate  of  the 
town  clerk  or  other  proper  officer,  of  the  time  when  such 
rules,  &c.  were  respectively  first  exhibited  as  aforesaid;  or  may 
exhibit  in  like  manner  a  duplicate  or  a  true  copy  of  such  rules, 
&c.  with  an  afiidavit  annexed,  to  be  taken  before  any  justice 
of  thfs  county  where  such  society  is  established^  of  the  time 

when 
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utheu  such  rul^s,  &c.  so  first  exhibited,  subject  to  the  like 
'  eMiuuiiatiuii>  review,  allowance,  and  cuntirinatiou  of  such  last- 
nML'tuioiifd  g)euerai  quarter  sessions,  or  adjournn)etit  thereof,  as 
i-  diwcted  l)y  the  3.'i  Crco.  '},  c.  ^4,  s.  ii;  aiid  suvh' rules,  &c. 
.iw^ii?"  <(»ntinned  by  such  lust- mentioned  geneia^  quarter  ses- 
uri)u:ent  thereof,  in  the  manner  dirededlibj 
V  .  t,  inuy  be  tiled  at  such  scs.sioni;,  and  skall^ 

as  valMi  ,tiud  iiikecUial  iiora  the  time  the  sanie  were  first* exhi- 
bited at  tile  sessions  liaving  such  peculiar  jin  isciiction  as  afore-* 
sa^,  as  if  the  same  had  been  oiigiiiaily  exhibited  and  tiled  at 
tlte  sessions  held  for  the  said  county,  riding,  division,  or  shire, 
43  Uao.  3,  c.  1 1 1 .  '" 

Provided,  .that  no  rule,  order,  or  regulation,  confirmed  in 
)iiaiiiu}r  albreiiaid,  shall,  be  altened,  rescinded,  or  if  pealed,  un- 
less at  a  general  meeting  of  the  members  of  stich  society,  con- 
\enrH  !  ■  rblic  notice  in  vritingi  signed  by  tlie  secretary  or 
•cleiL .  nance  of  a  reijuisilion  by  three  or  fttur  menilicrs, 

;;Riid(puU:ci)  read  at.  the  two  usual  meetiuiis  of  such  society 
<theldcnut  before  sucIj  geueral  meeting  for  tliat  purpose,  unless 
a  c^nu^ittee  of  such  luenibers  shall  have  beeu  nominated  for 
d)at  purpose,  in  which A^a^e  such  committee  shall  be  convened 
,iu.liLe  luauiiec,  and  tl»it  btjcb  alteration  or  re^ieal  shall  not  be 
hindiny^  vnkuw  oaacb  Mrith  the  approbati«  a  oH  three  fourths  of 
<fae  nweailw w  >or  (XMiwttUoe  then  present,  and  agreed  to. ami 
v'.  (esof  such  sessions  or  adjournment,  as 

UP  M  -;     .  .  such  society  may  at  a  general  meeting, 

«r  bv  llieir  comuiittee,  tippointsuch.oiiiccrs  as  sliail  be  neces- 
sary for  citfr)  ing  into  cxecuticua  the  purfwses  of  such  insttta- 
'tittion,  nod  may  re<^iro  of  them  security  for  the  faithful  sUb- 
chai  '  JJut  no  bond  or  other  security  giveii 

ill  J. I.  .1  shall  be  chargeable  wilii  siamp  dul-y* 

Kv't:iy  buch  .society  may  elect  any  number  of  the  ineinbil's 
thcit^ot,  but  not  less  than  eleven,  to  be  a  comnuttee,  ^hotc 
acts  shall  have  as  much  force  as  if  done  at  a  giUtexaLmcetitig; 
the  {Hiwers  of  stauding  committees  to  be  declaiFOci  in  the  nil^s 
of  the  society,  and  filed  at  the  sessions  aforesaid, 'iimI  of  par- 
ticular («noi>  (^tjve  of  the  members  of  which  will  at  leb9t  be<it- 
cesaary  to  concur  m  any  act  of  such  committee)  to  be  etHereihin 
a  book  by  the  secretary  <jr  <-.lerk.     ».  5. 

Cximmittees  are  coiitroulablc  by  the  societj' ;  and  tfea»urer» 
or  trustees  may,  with  the  consent  of  .such  society,  lay  owt  the 
surplus  of  .<»uch  contributions  as  the  exigences  of  tho«ociety 
do  not  cuU  iW,  either  upon  private  security,  or  oiuy  vest  the 
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srame  hi  the  public  funds,  in  either  case  iu  ihe  name  of  such 
Ireajjurer  or  trustee;  and  with  the  consent  of  the  society  may 
alter  and  transfer  such  securities  and  funds,  and  make'  sale 
thereof  respectively,  bringing  the  proceeds,  dividends,  ami  in- 
terest thereof  to  account  for  the  use  of  the  society,  s.  6^ 
1,  8.  ■  -  / 

Treasurers  are  to  render  accounts,  and  to  pay  over  tlie  ba- 
lances remainhig  in  their  hands,  and  in  default  thereof,  the  sob- 
riety may  exhibit  a  petition  iu  chancery,  without  paying  any 
fees  or  stamp  duties,     s.  8,  9- 

If  any  person  appointed  to  auy  office  by  any  such  society, 
and  having  in  his  hands  any  money,  effects,  or  securities  be- 
longing to  the  same,  shall  die,  or  become  bankrupt,  or  insol- 
vent, his  creditors,  administrators,  or  assigns,  shall,  within  forty 
days,  after  demand  made  by  the  order  of  the  society,  or  the 
major  part  of  them  assembled  at  any  meeting,  deliver  all  things 
belonging  to  such  society  to  such  person  as  they  shall  appoint, 
and  shall  pay  out  of  the  assets  or  effects  all  money  remaining 
due,  before  any  of  his  other  debts,     s,  10. 

All  the  effects  belonging  to  such  societies  shall  be  vested  in 
the  treasurer,  or  trustee  for  the  time  being,  for  the  benefit  of 
tl>e  society,  and  after  his  death  or  removal,  shall,  without  any 
transfer  or  assignment  whatever,  vest  in  his  successor,  who 
may  bring  and  defend  actions,  which  shall  not  be  discontinued 
by  the  death  or  removal  of  such  person,     s.  1 1 . 

Before  any  of  the  rules,  8cc.  of  such  societies  shall  be  al- 
lowed it  shall  be  declared  by  one  or  more  of  the  general  rules, 
&c.  of  si}ch  society,  for  what  intent  and  purpose  it  is  intended 
to  be  established,  and  it  shall  be  therein  specified  to  what  uses 
and  purposes  the-money  which  shall  be  subscribed,  paid,  or 
given,  for  the  benefit  thereof,  &c.  shall  be  applied,  and  under 
what  circumstances  any  member  or  other  person  shall  become 
entitled  to  the  same,  or  any  part  thereof,  s.  12.  And  by  the 
same  section  it  is  provided,  that  it  shall  not  be  lawful  for  any 
such  society  to  dissolve  or  determine  the  same,  or  direct  tiie 
division  or  distribution  of  such  stock,  or  any  part  thereof,  so 
long  as  the  iijtents  and  purposes  declared  by  them  remain  to 
be  carried  into  effect,  without  the  consent  of  five-sixths  of  the 
then  existing  members,  and  also  of  all  persons  then  receiving 
or  entitled  to  receive  relief,  testified  under  their  hands. 

All  rules,  orders,  &c.  to  be  entered  in  a  book,  and  signed  by 
the  members,  who  may  at  all  reasonable  times  inspect  the 
same;  and  are  to  be  received  in  evidence  iu  all  courts,  s.  13. 
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Societies  may  receive  donations,  which  shall  be  applied 
in  like  manner  as  the  contribulioiis  of  the  several  members, 
s.  14. 

Members  thinking  themselves  aggrieved  may,  on  oath,  com- 
plain to  two  justices,  who  may  hear  and  determine  the  same 
without  appeal,     s.  lo. 

Where  general  rules  direct  disputes  to  be  settled  by  arbitra- 
tion, whatever  award,  order,  or  determination  such  arbitrators, 
or  the  major  part  of  them,  make  according  to  the  true  purport 
and  meannig  of  the  rules  of  such  society^  shall  be  binding  and 
conclusive  without  appeal,     s.  l6. 

And  by  the  statute  49  Geo.  3,  c.  125,  s.  1,  if  any  person, 
having  been  admitted  a  member  of  any  society  established 
under  the  authority  of  the  33  Geo.  3,  c.  54,  shall  oflVnd 
against  any  of  the  rules,  orders,  and  regulations  of  such  so- 
ciety, it  shall  be  lawful  for  any  two  justices,  residing  within 
the  county,  riding,  division,  shire,  stewartry,  city,  liberty",  or 
place,  within  which  such  society  shall  be  held,  upon  complaint 
made,  on  oath,  by  any  member,  to  summon  such  person  against 
A\hom  such  complaint  shall  be  made;  and  upon  his  appear- 
ance, or  in  default  thereof,  upon  due  proof,  upon  oath,  of  the 
service  of  such  summons,  such  justices  shall  proceed  to  hear 
and  determine  the  said  complaiiit  according  to  the  rules,  &,c. 
of  the  said  society,  conlirmed  as  directed  by  the  said  act,  and 
shall  n)ake  such  order  thereon  as  to  them  shall  seem  just;  and 
in  case  tbe  said  justices  shall  adjudge  any  sum  of  money  lo  be 
paid  by  such  person  against  whom  such  complaint  shall  be 
made,  and  such  person  shall  not,  on  notice  of  such  order, 
forthwith  pay  the  stmi  of  money  so  adjudged  to  the  person  or 
persons,  and  in  the  manner  directed  by  this  act,  such  justices 
shall,  by  warrant  under  dieir  hands  and  seals,  cause  the  same 
to  be  levied  by  distress  and  sale  of  the  goods  of  such  person 
on  whom  such  order  shall  have  been  made,  together  with 
such  costs  as  shall  be  awarded  by  the  said  justices,  and  also 
the  costs  and  chan:res  attending  such  distress  and  $alc. 
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CHAP.  XTt. 

Of  Pazcnhrokers. 

BY  the  25  Geo.  3,  c.  48,  every  person  exercising  the 
trade  of  a  pawnbroker,  shall  take  out  a  licpnce,  tor  which  he 
shall  pay,  if  within  ihu  bills  of  mortality  (or  by  the  44  Geo. 
3,  c.  98,  withui  the  cities  of  London  or  Westminster,  or 
v/ithin  the  limits  of  the  twopenny-post),  lO/.;  elsewhere  5/.; 
and  shall  jt new  the  same  annually,  ten  days  at  least  before 
the  end  of  the  year,  on  pain  of  forfeiting  50/. ;  to  be  recovered 
ill  the  courts  at  Westminster,     s.  1.  3.  4.  1'2. 

Every  pawnbroker  shall  cause  his  name,  and  the  word 
paicnbroker  to  be  put  up  in  large  legible  characters  over  the  , 
door  of  his  shop,  or  other  place  used  by  him  for  carrying  on 
such  business,  on  pain  of  forfeiting  10/.  for  every  shop  or 
place  made  use  of  for  one  weok  without  having  the  same 
put  up;  to  be  recovered  on  confession,  or  oath  of  one  wit- 
ness, by  distress,  by  warrant  under  the  hands  and  seals  of  two 
justices,  half  to  the  informer,  and  half  to  the  poor ;  aiKl  for 
want  of  sufficient  distress,  the  offender  to  be  committed  to 
gaol  or  house  of  correction,  not  exceeding  three  calendar 
months,  nor  less  than  fourteen  days,  unless  such  penalty  and 
reasonable  charges  shall  be  sooner  paid.  31}  and  40  Geo.  3, 
c.  99,  s.  23.  26. 

The  36  Geo.  3,  c.  87,  being  in  force  only  for  tliree  years, 
and  till  the  end  of  the  t'len  next  session  of  parliament,  the 
99  and  40  Geo.  3,  c.  99>  was  substituted  in  lieu  thereof;  and 
thereby  it  is  enacted,  that  every  pawnbroker  may  demand  and  take 
the  following  rates  over  and  above  the  principal  sum  advanced, 
before  he  shall  be  obliged  to  deliver  the  goods  pawned,  viz. 

For  every  pledge  upon  w  hith  there  shall  have  been  lent 
not  exceeding  2«.  6d.  one  halfpennyj  for  any  time  not  ex- 
ceeding one  calendar  month,  and  the  same  for  every  month 
afterwards,  including  the  current  month  in  which  such  plediie 
shall  be  redeemed,  although  such  month  shall  not  be  expired  ^ 
Jf      5s.  shall  have  been  lent  thereon,   !<"/. 


7s.  Gd. 

— — 

ditto 

— 

lUL 

105. 

— 

ditto 

— 

2d. 

12s.  6d. 

^ 

ditto 

— 

2  hi. 

I  OS. 

_ 

ditto 

— 

3d. 

17s.  G(L 

— 

ditto 

-^ 

3dk. 

U, 

.^ 

ditto 

— 

4d: 

A»a 
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And  so  on  progressively  and  in  proportion  for  any  sum  not 
exceeding  4()5.;  an^  if  exceeding  40s\  and  not  exceeding 
42s, — 8f/. ;  and  if  exceeding  4'2s.  and  not  exceeding  10/.  after 
the  rate  of  ^d.  for  every  C0«.  by  the  calendar  month,  includ- 
ing the  current  month,  and  so  in  |>roportion  for  any  fractional 
sum;  which  said  several  sums  shall  be  in  lieu  of  and  taken  as 
a  satisfaction  for  all  interest  due,  and  charges  for  warehouse , 
room.     89  and  40  (jCo.  3,  c.  99.  s.  2.  '  '• 

And  where  any  intermediate  ^iim  lent  upon  pawn  shall  ex- 
ceed 2s.  fij.  and  not  amount  to  40/  the  person  lending  the  same 
nray  take  a  profit  as  aforesaid  of  4r/.  and  no  more,  for  the  Kkui 
of  COs.  by  the  calendar  month,  incUiding  the  current  month  as 
aforesaid,     s.  J. 

But  the  party  intitled  to  aiid  applying  for  the  redemption 
of  goods  pawned  within  seven  days  after  the  end  of  the  fust 
calendar  month  after  the  same  liavebeen  pledged,  may  redeem 
the  same  without  paying  any  thing  by  way  of  profit  to  the 
broker  for  the  said  seven  days,  or  such  part  thereof  as  slrall 
then  have  elapsed ;  and  after  the  expiration  of  the  first  seven 
days,  and  before  the  expiration  of  the  first  fourteen  days  of  the 
second  calendar  month,  he  may  redeeirt  such  goods  upon  pay- 
ing the  profit  payable  for  one  calendar  month  and  a  half;  but 
but  if  after  the  expiration  of  the  first  fourteen  days,  and  before 
the  end  of  the  said  second  calendar  month,  the  broker  may  take 
a  profit  of  the  whole  second  calendar  month;  and  the  like  regu- 
lation antl  restriction  shall  take  place  in  every  subsequent  ca- 
lendar month,  wherein  apj)licalion  shall  be  made  for  redeeming 
goods  pawned,     s.  5. 

In  all  cases,  where  the  lowest  fraction  of  the  sum  to 
be  received  by  any  pawnbroker  from  persons  offering  to 
redeem  goods  shall  be  a  farthing,  and  such  person  shall 
have  pai«l  the  sum  due  except  the  last  farthing,  and"  shall  uot 
produce  a  current  farthing,  but  in  lion  thereof  shall  tender  a 
halfpenny,  such  pawnbroker  shall  in  exchange  deliver  to  sucji 
person  redeeming  such  goods  one  good  and  lawful  farthing,  or 
in  default  therof  shall  abate  the  remainiug  farthing  from  the 
tutn  total.     8  4. 

Kvcry  pawHbroker  shall  cam»e  to  be  painted  or  printed  in 
large  legible  ch;iracters  the  rate  of  profit  allowed  by  this 
act  to  be  taken,  and  also  the  various  prices  of  the  notes  or 
memorandums  to  be  given  according  to  the  rales  aforesaid, 
and  an  accoimt  of  such  as  are  to  be  given  gratis,  and  of  the 
expence  of  obtaining  a  second  note  or  memorandum,  where 
the  former  one  has  been  lost,  imslaid,,  destroyed,  or  fraudu- 
lently 
t 
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lently  obtained,  and  place  the  same  in  some  conspicuous 
part  of  the  shop  or  phice  where  such  business  is  carried  on,  sa 
as  to  be  visible  to  the  persons  pledging  or  redeeming  goods, 
s.  22. 

Every  person  uho  shall  fake  any  goods  by  way  of  pawn, 
pledge,  or  exchange,  whereon  shall  be  lent  above  5s.  shall 
before  he  advance  or  lend  any  money  thereon,  enter  in  a 
fair  and  regular  manner  in  a  book  to  be  kept  for  that  pur- 
pose a  description  of  such  goods,  and  the  sum  lent  thereon, 
with  the  day  and  year,  and  the  name  of  the  person  by  whom 
tlicy  wfere  pawned,  and  the  name  of  the  street,  and  number 
of  the  house,  if  numbered,  where  such  person  shall  abide,  and 
whether  he  be  a  lodger  in  or  keeper  of  such  house,  by  using 
the  letter  L.  if  a  lodger,  and  the  letter  H.  if  a  housekeeper, 
and  also  the  name  and  place  of  abode  of  the  owner,  accord^ 
ing  to  the  information  of  the  person  so  pawning  the  same  ; 
into  all  which  circumstances  he  is  required  to  enquire  of  the 
parly  before  any  money  shall  be  advanced,  and  if  the  sum  lent 
shall  not  exceed  5s.  such  entry  shall  be  made  within  four  hours 
after  the  said  goods  shall  liave  been  pawned  ;  and  every  pledge 
upon  which  shall  be  lent  above  10s.  shall  be  entered  in  a 
book  to  be  kept  for  that  purpose,  separate  from  all  other 
pledges  ;  and  every  such  entry  shall  be  numbered  in  such  book 
progressively  as  lltey  are  pawned,  in  the  following  manner, 
viz.  the  first  pledge  that  is  received  in  pawn  in  September 
next.  No.  1,  the  second.  No.  2,  and  so  on  progressively  un- 
til the  end  of  the  month ;  and  the  fii  st  pledge  in  the  next 
month  shall  be  numbered  1,  and  the  second  2,  and  so  on  pro- 
gressively in  like  manner  until  the  end  of  the  month,  and  so 
on  in  every  succeeding  mouth  throughout  the  year;  and  upoa 
every  note  respecting  such  pledge  shall  be  written  the  number 
of  entry  of  such  pledge  so  entered  in  such  book  as  aforesaid. 
And  at  the  time  of  taking  every  pawn,  a  note  or  memoran-' 
dum,  written  or  printed,  shall  be  given  to  the  person  pawning 
the  same,  containing  a  description  of  such  goods  received  in 
pawn,  aud  also  the  money  advanced  thereon,  with  the  day 
and  year,  with  names  and  places  of  abode,  and  numbers  of  tlio 
houses  of  the  parties,  and  whether  lodgers  or  housekeepers,  by 
using  the  letters  aforesaid ;  and  upon  such  note  or  memorandum, 
or  on  the  back  thereof,  shall  be  written  or  printed  the  name 
and  place  of  abode  of  such  broker,  which  note  or  memoran- 
dum the  party  pawning  such  goods  is  required  to  take,  and 
ualcKs  he  shall  take  the  same,  such  broker  shall  not  receive  and 
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retain  such  pledge  :  and  such  note  where  the  sum  lent  is  under 
5s.  shall  be  given  gratis. 

If  the  sum  lent  in  as.  and  under  IO5.  such  broker  may  take  \d. 

,DUio  lOs.      ditto       208.  ditto  id. 

Ditto  £0s.      ditto       5/.  ditto  2r/,' 

Ditto  5/.    and  upwards  ditto  4//. 

Which  note  shall  be  produced  to  the  broker  before  he  shall 
be  obliged,  to  redeliver  such  gouds^  except  as  hereafter  is  ex- 
cepted,    s.  (J. 

And  in  all  cases  where  goods  pawned  shall  be  redeemed, 
the  pawnbroker  shall  write  or  indorse  upoil  every  duplicate  the 
prolit  taken  by  him,  and  s'.iull  keep  such  duplicate  iu  his  cus- 
tody for  one  >ear  uext  following,     s.   7. 

If  any  person  shall  knowingly  and  designedly  pawn,  or  ex- 
change, or  unlawfully  dispose  of  the  goods  of  any  other  per- 
son, not  being  em])loycd  or  authorized  by  the  owner  so  to  do, 
one  justice  may  grant  his  warrant  to  apprehend  such  oft'en- 
dpr;  and  if  he  shall  be  thereof  convicted  by  the  «»ath  of  one 
Nviujess,  or  on  confession,  before  such  justice,  he  shall  forfeit 
uot  more  than  ol.  nor  less  than  20*.  and  also  the  value  of  the 
goods;  and  if  not  forthwith  paid,  the  said  justice  shall  com- 
mit him  to  the  house  of  correction  or  some  other  public  prison 
of  the  place  where  he  shall  reside  or  be  convicted,  theie  to  rp- 
wain  and  be  kept  to  hard  labour  for  not  more  than  three 
calendar  months,  unless  the  forfeiture  shall  be  sooner  paid  ; 
and  if  within  three  days  before  the  expiration  of  the  said 
Itrm  of  commitment  the  forfeiture  shall  not  be  paid,  tho 
justice  may  order  su«h  person  to  be  publicly  whipped  in 
such  house  of  correction  or  prison,  or  in  some  open  public 
j)lace  of  the  county,  city,  division,  town,  or  place  wherein 
the  offence  shall  have  been  committed,  as  he  shall  think 
proper.  The  said  forfeitures  when  recovered,  to  be  ap- 
plied towaids  making  satisfaction  thereout  to  the  parly  in- 
jured, and  defraying  the  costs  of  the  prosc<ution,  as  shall  be 
adjudfied  reasonable  by  such  justice  ;  but  it  the  parly  injured 
shall  dcchne  to  accept  of  such  satisfaction  and  cost^,  or  if  there 
be  any  overplus  of  the  .same,  then  such  forfeitures  or  overplus 
shall  be  paid  to  the  overseers  for  the  use  of  the  poor  of  such 
parish  or  place,     s.  8. 

If  any  person  shall  counterfeit,  forge,  or  alier  any  such 
note,  or  memorandum,  or  procure  the  same  to  be  done  ; 
or  shall  utter,  vend,  or  sell  such  note,  knowing  the  same  to 
have  been  counterfeited,  forced,  or  altered,  with  intrnt  to 
ilefraud  any  person  \  such  offender  shall  be  punished  as  here- 
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after  mentioned ;  and  any  person  or  his  servant  or  agent,  to 
Mhoni  such  note  shall  be  uttered  or  offered,  which  he  shall 
have  reason  to  suspect  has  been  counterfeited,  forged,  or  al- 
tered, may  seize  the  person  offering  the  same,  and  deliver  hint 
to  a  constable,  vi  ho  shall  convey  him  before  some  justice  of 
the  place  where  such  offence  is  supposed  to  have  been  com- 
mitted ;  and  if  upon  examination  it  shall  appear  to  the  satis- 
faction of  such  justice,  that  such  person  is  guilty,  he  shall 
commit  him  to  the  gaol  or  house  of  correction  of  the  county 
or  place  where  such  offence  was  committed,  for  any  time  not 
exceeding  three  calendar  months,     s.  9.  • 

If  any  person  who  shall  offer  by  way  of  pawn,  pledge, 
exchange,  or  sale,  any  goods,  shall  not  be  able,  or  shall  re- 
fuse to  give  a  satisfactory  account  of  himself,  or  of  the  means 
by  which  he  became  possessed  thereof,  or  shall  wilfully  give 
any  false  information  as  to  whether  such  goods  are  his  own 
property  or  not,  or  of  his  name  and  place  of  abode,  or  the 
name  and  place  of  abode  of  the  owner  of  such  goods,  or  if 
there  shall  be  any  other  reason  to  suspect  that  such  goods  are 
stolen,  or  otherwise  illegally  or  clandestinely  obtained  ;  or  if 
any  person  not  entitled,  nor  having  any  colour  of  title  by 
law  to  redeem  such  goods,  shall  attempt  to  redeem  the  same, 
it  shall  be  lawful  for  any  person,  his  servant,  or  agent,  to 
whom  the  same  shall  be  offered,  to  seize  and  detain  such  per- 
son, and  tlie  said  goods,  and  to  deliver  him  immediately  into 
the  custody  of  a  constable,  who  shall,  as  soon  as  may  be 
convey  such  person  and  the  said  goods  before  a  justice ;  and 
if  such  justice  shall,  upon  examination  and  enquiry,  have  cause 
to  suspect  that  the  said  goods  were  stolen,  or  illegally  or  clan- 
destinely obtained,  or  that  the  person  offering  to  redeem  the 
same  hath  not  any  pretence  or  colour  of  right  so  to  do,  he 
shall  commit  such  person  into  safe  custody  for  such  reasonable  " 
time  as  shall  be  necessary  for  obtaining  proper  information,  in 
order  to  be  further  examined  ;  and  if  upon  either  examination 
it  shall  appear  to  the  satisfaction  of  such  justice,  that  the  said 
goods  were  stolen,  or  illegally  or  clandestinely  obtained,  or 
that  the  person  offering  to  redeem  the  same  hath  not  any  pre- 
tence or  right  so  to  do,  he  shall  commit  such  offender  to  the 
gaol  or  house  of  correction  of  the  county  or  place  where  the 
offence  was  committed,  to  be  dealt  with  according  to  law ; 
where  the  nature  of  the  offence  shall  authorize  such  com- 
mitment by  any  other  law,  then  the  same  shall  be  for  any  time 
not  exceeding  three  calendar  months^  at  the  discretion  of  such 
Justice,     s.  10. 
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If  any  person  shall  kno\viii<?ly  buy  or  take  in  pawn,  or  ex* 
change,  any  goods  of  any  manufacture,  either  mixed  or  sepa- 
parate,  or  any  nsaterials,  plainly  intended  for  manufacture,  or 
put  into  a  state  or  course  of  manufacture,  before  such  goods 
are  finished  for  the  purpos*  of  vear;  or  any  linen  or  apparel, 
i^hich  are  intrusted  to  any  person  to  wash,  scour,  iron,  mend, 
manufacture,  work  up,  Tuiish,  or  make  up,  and  shall  be  con- 
victed thereof,  upon  confession,  or  on  the  oath  of  one  witness, 
before  one  justice,  he  shall  forfeit  double  the  sum  given  for 
or  lent  on  the  same,  to  be  jMiid  to  the  poor,  and  to  be  reco- 
vered in  like  manner  as  other  penalties  are  by  this  act  directed, 
and  such  goods  and  materials  shall  also  be  restored  to  Uie  own«r 
in  the  presence  of  such  justice,     s.  11» 

If  the  owner  of  any  goods  of  any  manufacture,  cither 
jnixed  or  separate,  or  any  materials  plainly  intended,  or  put 
into  a  state  for  manufacturing,  and  before  the  same  is  com- 
pleted for  wear,  or  any  linen  or  apparel  so  iutrusted  to  wash, 
K.C.  as  aforeiaid,  which  shall  be  unlawfully  pawned  or  ex- 
changed,  shall  make  out  either  on  hi^  oath  or  the  eath  of 
one  witness  before  one  justice,  that  there  Ls  just  cause  to 
Buspect,  that  any  person  hath  tiiken  in  |xxwn  or  exchange  any 
such  goods  without  his  knowledge,  ami  shall  make  appear 
probable  grounds  for  such  suspicion,  such  justice  may  issue  liia 
warrant  for  searching  w  ithin  the  hours  of  business  the  house, 
•warehouse,  or  other  place  of  any  such  person,  who  shall  l>e 
charged  on  oath  as  suspected  of  liaving  received  the  same  with- 
out the  pnvity  of  the  owner ;  and  if  the  occupier  of  any  such 
place  shall,  upon  request  being  made  to  him  by  any  peace- 
officer  authorized  to  search,  refuse  t©  open  such  place,  and 
permit  such  search  to  be  mads,  such  peace-officer  may  break 
open  any  such  house,  warehouse,  or  place,  within  tlie  hour.t  of 
business,  and  ^earch  as  he  j^hall  think  fit  for  the  goods  suspected 
to  be  there,  doing  no  wilful  damage  ;  and  if  upon  such  search 
any  such  goods  so  pawned  or  exchanged  shall  be  found,  and  the 
property  of  the  owner  shall  be  made  out  to  the  satisfaction  of 
such  justice,  by  the  oath  of  one  v^itness,  or  by  tlie  confession  of 
the  person  charged,  such  justice  shall  cau:ie  the  goods  so  found 
to  be  forthwith  restored  to  the  owner,     s   IC. 

And  if  the  owner  of  any  goods  unlawfully  pawned,  pledged, 
or  exchanged,  shall  make  out  either  on  his  oath  or  by  th« 
ixilh  of  one  witness  before  one  justice  that  such  owner  hath 
bad  his  goods  unlawfully  obtained  or  taken  from  luui, 
•yd  that   tht-rQ   is   juat  cause  to   y»s])«ct  that    auy    person 
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"within  the  jurisdiction  of  such  justice  hath  knowingly  and 
unlawfully  taken  to  pawn,  ©r  by  way  of  pledge,  or  in  ex- 
change, any  goods  of  such  owner,  and  without  his  privity  or 
authority,  and  shall  make  appear  to  the  satisfaction  of  such 
justice,  probable  grounds  for  such  the  owner's  suspicion  ;  he 
may  issue  his  waiiant  for  searching!  within  the  hours  of  busi- 
ness the  house,  warehtjuse,  or  other  place  of  any  such  person 
so  charged  as  aforesaid  ;  and  if  the  occupier  thereof  shall,  ou 
request  to  him  made  to  open  the  same  by  any  peace-officer 
authorized  to  search  there  by  warrant  of  such  justice,  refuse 
to  open  and  permit  the  same  to  be  searched,  it  shall  be  lawful 
for  such  peace-officer  to  break  open  any  such  house,  ware- 
house, or  otlier  place,  within  the  hours  of  business,  and  to 
search  as  he  shall  think  fit  therein  for  the  goods  suspected  to 
be  there,  doing  no  wilful  damage ;  and  no  person  shall  oppose 
or  hinder  any  such  search  ;  and  if  upon  search  any  of  the  goods 
shall  be  found,  and  the  property  of  the  owner  shall  be  made 
out  to  the  satisfaction  of  such  justice  by  the  oath  of  one  wit- 
ness, or  confession,  such  justice  shall  thereupon  cause  the  same 
to  be  forthwith  restored  to  the  owner,     s.  13. 

If  any  goods  shall  be  pawned  or  pledged  for  securing  any 
money  lent  thereon,  not  exceeding  in  the  whole  the  principal 
sutn  of  10/.  and  the  profit  thereof,  and  if  within  one  year  after 
the  pawning  thereof,  (proof  having  been  made  on  oath  by  one 
witness,  and  by  producing  the  note  or  memorandum  directed 
to  be  given  by  this  act  as  aforesaid,  before  any  such  justice, 
of  the  pawning  of  surh  goods  within  the  said  space  of  one 
year,  or  one  year  and  three  months,  as  the  case  may  be>) 
any  such  pawner  who  was  the  real  owner  of  such  goods  at 
tiie  time  of  the  pawning  thereof  shall  tender  to  the  person 
who  lent  on  security  of  the  said  goods  the  principal  money 
borrowed  thereon,  and  profit  according  to  the  rates  by  this  act 
established;  and  if  the  person  who  took  the  goods  in  pawn 
shall  thereu]K)n  neglect  or  refuse  to  deliver  back  the  goods  so 
pawned  for  afiy  sum  not  exceeding  the  said  piincipal  sum  of 
10/.  to  the  peraon  who  borrowed  the  money  thereon,  in 
such  case,  on  oath  thereof  made  by  the  pawner,  or  some 
other  credible  person,  any  justice  of  the  place  where  the 
person  who  took  such  pawn  shall  dwell,  on  the  application  of 
the  borrower,  shall  cause  such  person  to  come  before  him  and 
shall  examine  on  oath  tfie  parties  themselves,  and  such  other 
credible  persons  as  shall  appear  before  him,  touching  the  pre- 
mises ;  and  if  tender  of  the  iprincipal  money  due  and  all  profit 
thereon  shall  be  proved  by  oath  to  have  be^n  made  within  the 
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said  space  of  one  year,  or  one  year  and  three  months,  m 
the  case  may  be ;  thtn  on  payment  by  the  boi rower  of  sucb 
principal  money  and  the  profit  due  thereon  as  aforesaid  to  the 
lender,  and  in  case  the  lender  shall  refuse  to  accept  thereof 
on  tender  before  such  justice,  he  shall  thereupon,  by  order 
under  his  band,  direct  the  goods  so  pawned  forthwith  to  be 
delivered  to  the  pawner ;  and  if  the  lender  shall  neglect  or  re- 
cuse to  deliver  up  or  make  satisfaction  for  such  goods  as  afore- 
said as  such  justice  shall  order,  then  he  shall  commit  the 
party  refusing  to  the  house  of  correction,  or  some  other  public 
prison,  until  he  shall  deliver  up  the  said  goods  according  to 
the  order  of  such  justice,  or  make  satisfaction  for  the  value 
thereof  to  the  party  entitled  to  the  redemption,     s.  14. 

And  wheieas  inconveniences  have  arisen  to  pawnbrokers 
from  several  different  persons  claiming  a  property  in  the  same 
goods,  for  remedy  whereof  it  is  enacted,  that  the  person 
>vho  shall  produce  such  note  or  memorandum  as  aforesaid,  and 
require  a  delivery  of  the  goods  mentioned  therein,  shall  be 
deemed  the  owner;  and  fuch  pawnbroker  after  receiving 
satisfaction  respecting  jirincipal  arid  profit  as  aforesaid,  shaU 
deliver  such  goods  to  the  person  producing  such  note  or  me- 
morandum, and  he  shall  be  mdenniilicd ;  unless  he  shall  have 
had  previous  notice  from  the  real  owner  not  to  deliver  such 
goods;  or  notice  that  the  same  are  suspected  to  have  been 
fraudidenty  or  feloniously  taken  or  obtained ;  and  unless  the 
real  owner  proceed  in  manner  hereafter  mentioned  for  re- 
deemhig  goods  pledged,  where  such  note  or  memorandum  hath 
been  lost,  mislaid,  destroyed,  or  fraudulently  obtained  from  the 
owner  thereof,     s.  15. 

In  case  such  pawnbroker  shall  have  had  such  notice  as 
aforesaid,  or  if  any  such  note  or  memorandum  shall  be  lost, 
mislaid,  destroyed,  or  fraudulently  obtained  from  the  owner, 
and  the  goods  mentioned  therein  shall  remain  nnredecmt'H,  the 
broker  with  whom  such  goods  were  pledt^ed,  at  the  request  of 
any  person  vho  shall  represent  himstlf  as  the  owner  thereof, 
siiali  deliver  to  such  person  a  copy  of  such  note  or  memo- 
randum, with  the  form  of  an  affidavit  of  ihe  )>articulnr  circuni- 
Atances  attending  the  case  written  thereon,  as  the  sanu>  shall 
be  stated  to  him  by  the  party  applying;  for  which  copy  and 
ufhdavit,  in  case  the  money  lent  shall  not  exceed  5s.  the  broker 
shall  receive  one  halfpenny,  and  if  above  bs.  and  not  exceeding 
10s.  he  sliall  receive  \d.  and  if  above  lOv.  he  shall  rttceive 
the  like  sum  as  he  i>  entitled  to  take  on  giving  the  original  note 
or  iucuora4iduin,  to  be  paid  by  the  person  applying:  and  the 
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person  having  obtained  such  copy  and  form  of  an  affidavit 
shall  thereupon  prove  his  property  in  such  goods  to  the  sa- 
tisfaction of  some  justice,  and  also  verify  on  oath  tlie  truth  of 
the  particuhir  circumstances  attending  the  case  mentioned  in  such 
affidavit ;  the  caption  of  such  oath  to  be  authenticated  by  the 
hand-writing  of  such  justice;  whereupon  the  broker  shall  suflfer 
the  person  proving  such  property  to  redeem  such  goods,  on 
leavmg  such  note  or  memorandum  and  affidavit  with  such 
broker,     s.  16. 

And  all  pawned  goods  shall  be  deemed  forfeited,  and  may 
be  sold  at  the  expiration  of  one  year  from  the  time  of 
pawning  the  same,  and  where  the  sum  lent  thereon  siiall  be 
above  lOs.  and  not  exceeding  lO/.  shall  be  sold  by  public 
auction,  but  not  otherwise,  by  the  broker;  and  the  same 
shall  be  exposed  to  public  view',  and  a  catalogue  thereof 
published,  and  an  advertisement  giving  notice  of  such  sale, 
and  containing  the  name  of  such  broker,  shall  be  inserted  on 
two  several  days  in  some  public  newspaper,  two  days  at  least 
before  the  first  day  of  sale,  ou  pain  of  forfeiting  to  the  owner 
JO/,     s.  17. 

But  if  any  person  entitled  to  redeem  such  goods  shall, 
before  the  end  of  the  year,  give  notice  in  writing,  or  in 
the  presence  of  one  witness,  to  the  person  who  has  the  same 
in  pawn,  or  leave  such  notice  at  his  usual  place  of  abode,  not 
to  sell  such  goods  at  the  end  of  the  said  year,  the  same 
shall  not  be  sold  until  three  calendar  months  from  the  end 
of  the  said  year,  during  which  three  months  the  owner 
shall  have  liberty  to  redeem  the  said  goods  on  the  terms  afore- 
said,    s.  19. 

Provided  that  all  pictures,  prints,  books,  bronzes,  statues, 
busts,  carvings  in  ivory  and  marble,  cameos,  intaglios,  mu- 
sical, mathematical,  and  philosophical  instruments,  aiid  china, 
which  shall  be  sold  by  public  auction,  as  directed  by  the  act 
in 'cases  of  other  pawns,  shall  be  sold  by  themselves,  and 
without  any  other  goods  being  sold  at  such  sale,  four  times 
only  in  every  yeaar:  viz.  on  the  first  Monday  in  the  months 
of  January,  April,  July,  and  October  yearly,  and  on  the  fol- 
lowing days,  if  the  sale  shall  exceed  one  day,  and  at  no 
other  time;  and  the  auctioneer  shall  cause  the  same  to  be 
■  exposed  to  public  view,  and  catalogues  thereof  to  be  published, 
and  an  advei  tisement  giving  notice  of  such  sale,  and  contain- 
ing the  name  of  the  pawnbroker,  which  shall  be  inserted  in 
gt>me  public  newspaper  two  several  days,  three  days  at  the 
Jeast  before  the  day  of. sale,  unou  |)ain  ^jf  forfeiting  to  the 
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owner  of  such  goods  auy  sum  not  exceeding  5/.  nor  less  than 
405.     s.  18. 

Every  pawnbroker  shall  enter  into  a  book  to  be  kept  for 
that  purpose  a  just  account  of  the  sale  of  such  goods,  express- 
ing the  day  when  and  the  money  for  which  the  same  were 
sold,  togetiier  with  the  name  and  place  of  abode  of  the  auc- 
tioneer and  purchaser;  and  if  such  goods  are  sold  for  up- 
wards of  10s.  or  for  more  than  is  due  thereon,  the  ovcr]>lus 
shall  be  paid  oo  demand  to  the  pei son  by  whom  or  on  whose 
account  iuch  goods  were  pa\\ued,  if  huch  demaud  be  made 
withiu  three  years  after  such  sale,  the  necessary  costs  aud 
charge  of  such  sal«  being  lirst  deducted;  and  the  person  \\ho 
pawned  such  goods,  or  for  whom  they  were  so  pawned,  shall, 
for  bis  satisfaction,  be  permitted  to  inspect  the  entry  made  of 
•uch  sale,  paying  for  such  inspection  1  J.  and  no  more.  Aud 
if  any  person  shall  refuse  the  person  who  pawned  such  goods 
to  inspect  such  entry,  or  if  he  be  an  executor,  administrator, 
or  assignee,  at  such  time  producing  his  letters  testamentary, 
letters  of  administration  or  assignment ;  or  if  the  goods  wtrrf 
sold  for  more  than  the  sum  entered  in  such  book  ;  or  if  such 
pers«i>  shall  not  have  made  such  entry ;  or  shall  not  have  hona 
Jide  sold  the  goods  for  the  best  price,  aud  according  to  the  di- 
rections of  lliis  act;  or  shall  refuse  to  pay  such  overplus  on 
demand  as  aforesaid  ;  he  shall  foifeit  10/.  and  treble  the  sum 
such  goods  were  originally  pawned  f(»r,  to  the  person  by  whom 
or  on  whose  account  they  were  pawned;  to  be  levied  by 
distress  bj  two  justices  where  the  otfence  shall  be  committed. 
8.20. 

No  person  having  goods  in  pawn  shall,  either  by  himself 
or  other  person,  purchase  any  such  goods  during  the  time 
they  shall  remain  in  his  custody  upon  such  pawn  (except  at 
such  public  auction);  nor  shall  suffer  the  4ame  to  be  redeemed 
with  a  view  or  intention  of  purchasing  thereof;  nor  make  any 
contract  with  any  person  offering  to  pawn  the  same,  or  with 
the  owner  of  the  pawn,  for  the  purchase,  sale,  or  disposition, 
of  the  said  goods,  before  the  end  of  one  year  from  the  time  of 
pawning  the  same;  nor  shall  purchase,  receive,  or  take  any 
jjoods  in  pawn  from  any  person  who  shall  appear  to  be  under 
the  age  of  twelve  years  ;  or  to  be  intoxicated  with  Uquor  ;  or 
purchnbc  or  take  in  pawn  or  exchange  the  note  or  memoran- 
dum aforesaid  of  any  other  broker ;  nor  buy  any  gootls  in  the 
course  of  his  trade  before  eight  o'clock  in  the  morning,  nor 
after  seven  in  the  evening :  nor  employ  any  servant  or  ap- 
preutice,  or  other  pcrsou  under  10  years  uf  agcj  lu  take  in 
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any  pawn ;  nor  receive  any  goods  by  way  of  pawn  or  exchange 
before  eight  jn  the  morning,  nor  after  nine  in  the  evening  be- 
tween MicliaeUnas-day  aiid  Lady-day ;  nor  before  seven  in 
the  morning  and  after  ten  in  the  evening  llje  remainder  of  the 
year,  except  only  on  the  evenings  of  Saturdays  throughout 
the  year,  and  the  evenings  preceding  Cood-friday  and  Christ- 
mas-day, and  every  fast,  or  thanksgiving-day  appointed  by  his 
majesty;  on  which  days, and  on  Sundays,  no  person  shall  carry 
on  the  trade  of  a  pawnbroker,     s.  21. 

And  if  it  shall  appear,  or  be  proved  upon  oath  before  a  jus- 
tice, that  the  goods  pawned  as  aforesaid  have  been  sold  before 
the  time  limited,  or  embezzled,  or  lost,  or  become  of  less 
value  than  when  pawned,  through  the  neglect  or  wilful  mis- 
behaviour of  the  person  to  whom  they  were  pawned,  such 
justice  shall  award  a  reasonable  satisfaction  to  the  owner  in 
respect  of  such  damage ;  and  the  sura  so  awarded,  in  case  the 
same  shall  not  amount  to  the  principal  and  profit  due  to  such 
broker,  shall  be  deducted  thereout  and  it  shall  be  sufficient 
for  the  pawner  to  pay  or  tender  the  balance,  and  upon  so  do- 
ing, such  justice  shall  proceed  as  if  the  pawner  had  paid  or 
tendered  the  whole  money  due  for  principal  and  profit  as  afore- 
said :  And  if  such  satisfaction  to  be  allowed  shall  be  equal 
to  or  exceed  the  principal  and  profit  as  aforesaid,  then  such 
broker  shall  deliver  the  goods  so  pledged  to  the  owner,  with- 
out being  paid  «lny  thing  for  principal  or  profit;  and  shall  also 
pay  such  excess,  (if  any,)  on  penalty  of  10/.  to  be  recovered 
in  manner  hereafter  mentioned,     s.  24. 

And  on  every  occasion  where  such  justice  shall  think  the 
production  of  any  book,  note,  voucher,  memorandum,  du- 
plicate, or  other  paper  necessary  which  shall  or  ought  to  be  in 
the  hands  or  power  of  any  broker,  he  shall  summon  him  to 
attend  with  the  same,  wiiich  he  is  required  to  produce  in 
the  state  the  same  was  made  at  the  time  the  pawn  was  re- 
cei^'ed,  without  any  alteration,  erasement,  or  obhteratiou  what- 
soever; and  in  case  he  shall  neglect  to  attend,  or  to  produce 
the  same  hi  its  true  and  perfect  state,  he  shall,  unless  he  shew 
good  cause  to  the  satisfaction  of  such  justice,  forfeit  not  ex- 
ceeding 10/.  nor  less  than  ol,  to  be  levied  as  hereafter  mea- 
tioned.     s.  25. 

But  no  person  shall  be  liable  to  any  prosecution  before 
any  justice,  unless  information  be  given  within  twelve  calendar 
months  next  after  the  offence  was  committed  ;  and  such  pro- 
secutiou  shall  be  before  some  neighbouring  justice,  where  the 
offence  shall  have  beeu  committed^  e-\cept  iu  Londoa.     s.  27. 

Mi 
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And  the  churchwardens  and  overseers  of  the  pansh  or  place 
where  any  oiience  shall  be  supposed  to  have  been  committed, 
or  some  one  of  them,  at  the  discretion  of  such  justice,  on 
Having  notice  from  him  for  that  purpose,  shall  prosecute  such 
offender  at  the  expence  of  such  parish  or  place,     s.  28. 

But  nothing  herein  shall  extend  to  any  person  who  shall 
lend  money  upon  pawn  or  pledge  at  the  rale  of  5/.  per  cent. 
interest;  without  taking  any  greater  profit  for  the  loan  thereof, 
8.  25. 

And  no  person  who  has  been  convicted  of  any  fraud,  or 
of  obtaining  money  by  false  pretences,  or  of  any  felony,  shall 
prosecute  or  inform  against  any  person  for  any  offence  against 
tiiis  act.     s.  29. 

And  all  the  provisions  of  this  act  shall  extend  to,  and  in- 
clude the  executors,  administrators,  and  assigns,  of  every 
deceased  pawnbroker,  as  if  he  were  living,  except  that  no 
such  executor  or  administrator  shall  be  answerable  for  any  pe- 
nalty »personally,  or  out  of  his  own  estate,  unless  forfeited  by 
his  own  act.     s.  3 1 . 

In  case  any  pawnbroker  shall  offend  against  this  act  in  ne- 
glecting to  make  in  a  fair  and  regular  manner  in  such  book 
as  aforesaid  any  such  entry  as  is  hereby  required,  he  shall 
forfeit  for  each  offence  not  exceeding  10/.  as  to  such  justice 
shall  seem  reasonable  and  fit ;  and  for  every  other  offence, 
where  no  other  penalty  is  imposed,  not  more  than  10/.  nor  le«8 
than  40>«. ;  the  san>e  respectively  to  be  levied  by  distress  and 
sale,  half  to  the  person  complaining,  and  half  to  the  poor,  if 
not  herein  otherwise  disposed  of  and  applied,     s.  2G. 

Any  justice  unto  whom  complaint  upon  oath  shall  be 
made  of  any  offence  committed  against  this  act  shall  issue 
his  warrant  for  bringing  before  him,  or  some  other  justice 
of  such  place,  the  person  charged  with  the  offence:  and  the 
justice  before  whom  he  is  brought  shall  hear  and  determine 
the  matter,  and  proceed  to  judgment  and  conviction:  6nd 
if  it  shall  appear  upon  oath,  to  the  satisfaction  of  such  justictt) 
that  any  person  within  his  jurisdiction  can  give  material 
evidence  on  behalf  of  the  prosecutor,  or  of  the  person  ac- 
cuse<l,  and  who  will  not  voluntarily  appear;  he  shall  issue 
his  summons  to  convene  him  to  give  his  evidence ;  and  if  he 
shall  neglect  or  nfuse  to  app<>ar  on  such  summons,  and  no 
just  excuse  shall  be  offered,  then  (on  proof  u)>on  oath  of  the 
Munmons  having  been  served  U|>on  him)  he  shall  issue 
hb  warrant  t  >  bring  such  witness  before  him  ;  and  on  his 
appearance,  if  he  shjiU  refuse  to  be  cxaiuiucd  on  oath,  nith- 
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«ut  offering  just  cause  for  such  refusal,  the  justice  shall  com- 
mit him  to  the  public  prison  for  any  time  not  exceeding 
three  months ;  and  if  on  such  examination  the  justice  shall 
deem  the  evidence  of  any  such  witness  to  be  material,  he 
may  bind  over  such  witness  unless  a  feme-covert,  or  under 
the  age  of  '2 1  years,  by  recognizance  in  a  reasonable  penalty 
to  appear  and  give  evidence  at  the  next  sessions  or  assizes.  30 
Gto.  2,  c.  24.     s.  16. 

And  in  all  proceedings  on  these  acts,  any  person  may  be  a 
witness  notwithstanding  his  being  an  inhabitant  of  the  place 
wherein  the  offence  shall  have  been  committed,     s.  33. 

No  fee  or  gratuity  shall  be  taken  for  any  summons  or  war- 
rant of  any  justice,  so  far  as  the  same  relates  to  goods  pawned, 
pledged,  taken  in  exchange,  or  unlawfully  disposed  of.  30 
Geo.  2,  c.  24,  s.  13. 

No  person  charged  on  oath  with  being  guilty  of  any  of 
the  offences  punishable  by  this  act,  and  which  shall  require 
'  bail,  shall  be  admitted  to  bail  before  24  hours  notice  at 
least  shall  be  proved  by  oath  to  have  been  given  in  writing 
to  the  prosecutor  of  the  names  and  places  of  abode  of  the  per- 
sons proposed  to  be  bail  for  any  such  offender,  unless  the  bail 
offered  shall  be  well  known  to  the  justice,  and  he  shall  approve 
of  them.  And  every  such  offender  who  shall  be  bound  over 
to  the  sessions  or  assizes  shall  be  tried  at  the  next  sessions  or 
assizes  to  be  held  after  his  being  apprehended,  unless  the 
court  shall  think  fit  to  put  off  the  trial  on  just  cause  made 
out  to  them.    30  Gi^o.  2,  <;.  24^  s.  l6. 


AN- 


[     572     3 


AN 


EXPLANATION 


•V   Till    MOST  COMMOM 


f.    A    W     T    E    R    M    S, 


''yiBEYANCE  is  derived  from  the  French  word  heyer,  !• 
expect,  and  signifies  that  the  fee  or  freehold  of  land  is  not 
Tested  in  any  one,  but  stunds,  in  consideration  of  law,  in  wait- 
ing or  expectation  of  an  owner  or  proprietor;  for  although  there 
be  no  person  in  esse  in  whom  it  can  ve>t  and  abide,  yet  the 
law  considers  it  an  always  potentially  cxi^^ting,  and  ready  to  vest 
whenever  a  proper  owner  appears. 

j^ddilion  signifies  in  law  the  adding  of  the  estate,  degree,  or 
mystery,  which  any  person  is  of,  to  his  christian  and  sur- 
names; for  by  the  statute  1  Hen.  5,  c.  5,  all  persons  shall  ia 
law  proceedings  be  styled  by  their  name  and  addition. 

Ademption  signifies  the  taking  away  of  a  legacy;  as  if  a  man 
liatl  bequeathed  to  another  a  bond,  on  which  money  was  due 
by  a  third  person,  and  before  the  will  takes  cfi'cct,  he  calls  ia 
the  money  from  the  obligee. 

Jdnichiled  is  drriv<'d  from  the  I^tin  word  nihil,  written 
6f  old  mehil,  and  signifies,  us  appears  by  the  statute  28  Hen.  8^ 
annidlcd,  cancelled,  made  void. 

Age-Prior  is  where  an  action  is  brought  against  an  infant 
for  lands  w  Inch  he  has  by  descent,  he  by  petition,  plea,  or  mo- 
tion, khoMv's  his  infancy  to'  the  court,  and  prays  that  the  action 
tnay  stay,  or,  according  to  the  more  technical  phrase,  that  the 
parol  may  demur  until  he  is  of  full  age. 

Agistment,  from  the  French  f!;iste,  a  bed  or  resting-place, 
signiiics  to  take  in  or  feed  the  cattle  of  strangers,  at  a  certain 
rate  per  week. 

^  Allodial 
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Allodial  signifies  an  inheritance  held  without  any  acknow- 
ledgment to  any  lord  or  superior,  as  contradistinguished  from 
an  inheritance  iu  iee,  which  ia  its  general  acceptation  signifiet 
land  held. 

Amenable,  from  the  French  arnener,  to  bring  or  lead  untOj, 
in  a  modern  sense  signifies  to  be  responsible,  or  subject  tQ 
answer,  in  a  court  of  justice. 

Amicus  Curia,  a  friend  of  the  Court.  Thus,  if  a  judge} 
h  doubtful  or  mistaken  in  a  point  of  law,  a  stranger  may  speak 
to  the  subject,  and  offer  his  sentiments  as  an  amicus  curies. 

^//a^oasw  signifies  the  taking  of  usurious  interest  for  the  loaa 
of  money,  when  the  lender  extorts  compound  interest,  ojp 
joins  and  accumulates  together  the  interest  of  several  years, 
and  requires  a  new  interest  to  be  paid  for  them  as  for  the  first 
and  true  principal. 

Apportionment  signifies  the  dividing  of  a  rent  into  parts, 
according  as  the  land  out  of  which  it  issues  is  divided  amongst 
pne  or  more  proprietors.  Thus,  where  a  lessor  recovers  part 
of  the  land,  or  enters  for  a  forfeiture  iato  part  of  tbe  land,  th« 
lent  shall  be  apportioned. 

Approvement  is  Mhere  a  man  has  common  in  the  lord's 
waste,  and  the  lord  makes  an  enclosure  of  part  of  the  waste 
for  himself,  leaving  sufficient  common,  with  egress  and  regres* 
for  the  commoners. 

Attachment  is  a  custom  in  many  places  abroad,  and  particu- 
larly in  London,  whereby  a  creditor  may  attach  the  goods  of 
his  debtor  iu  any  hands  where  he  finds  them,  privileged  persousL 
and  places  only  excepted. 

Attornment  signifies  the  tenant's  acknowledgment  of  a  new 
lord,  on  the  sale  of  lands,  &.c.  As  where  there  is  a  tenant  for 
life,  and  he  in  the  reversion  grants  hia  right  to  another,  it  is 
necessary  the  tenant  for  life  should  agree  to  it,  which  is  called 
attornment. 

Averment  is,  in  pleading,  the  positive  assertion  of  some 
fact,  or  an  offer  to  do  some  act. 

Autre  Droit  is  where  a  person  does  or  suffers  a  thing  in  the 
right  of  another.  Thus,  executors,  administrators,  &,c.  act  in 
autre  droit,  that  is,  in  right  of  their  testator  or  intestate,  and 
aiot  in  their  own  right. 

Bar,  in  a  legal  sense,  is  a  plea  or  peremptory  exception  of 
defendant  sufliicient  to  destroy  the  plaintiff's  action. 

Bau  Court  is  an  iufcrior  court  that  Mi  not  of  recofd,  as  the 
<:ourt  bsiroii,  Stc. 
'  -  Besaik, 
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■  BfSdile,  hismjeuU  proavus,  the  father  of  the  grandfather^; 
and  at  common  law  it  sigiiitieg  a  writ  thai  lies  where  the  great- 
grandfather was  seized,  the  day  that  he  died,  of  any  lands  or 
tenements  in  fee-simpW;  and  after  his  death  a  stronger  cuter* 
the  same  day,  and  kee|}<»  out  the  heir. 

fiona  Notabilia  is  where  a  person  dies,  having  at  the  time 
of  his  death,  goods  in  any  other  diocese,  besides  his  goods  in 
the  diocese  where  he  dies/anionnting  to  the  valne  of  iive  pounds. 
■  Callin»  the  Plaintiff  is  the  ceremony  which  takes  place 
when  the  ]*hintitf  is  iK>nsnited.  It  is  usual  for  a  plaintifiv 
^l>ei)  he  Of  his  counsel  perceives  that  he  has  not  given  evidence 
sufficient  to  niaintain  his  issue,  to  be  voluntarily  nonsuited,  or 
xvithdjriw  himself,  whereupon  the  crier  is  ordered  to  call  the 
plaiutift^';  and  if  neither  he  nor  any  one  for  him  appears,  he  is 
nonsuited,  the  jurors  are  discharged,  the  action  is  at  an  end, 
and  the  d«ifendafit  shall  recover  his  costs.  15ut  this  is  not,  like 
a  retraxit  or  a  verdict,  a  bar  to  another  action. 

Caption  is  where  a  commission  is  executed,  the  commis- 
gionei-s  subscribe  tlieir  names  to  a  certificate  when  and  where 
the  commission  was  executed,  which  in  law  is  called  a  caption, 
or  talcing  of  the  thing  ordered  to  be  done. 

Cnsu^  omissus  is  Mhere  any  particular  thing  is  omitted  out 
of  or  not  provided  for  by  a  statute,  8lc. 

Ccpi  Corpus  is  a  return  nrade  by  the  sheriff  upon  a  capias 
or  other  process  to  the  like  purpose,  that  he  has  taken  the  body 
of  the  party. 

CeUni  que  trust  is  he  who  has  the  trrot  of  lands  or  tene- 
ments committed  to  him  for  the  benefit  of  another. 

Cfsfiii  que  use  signifies  him  to  whose  use  any  other  man  is 
enfeoffed  of  lands  or  tenements. 

Cestui  que  vie  is  he  for  whose  life  any  lands  or  tenement* 
are  grante<l. 

CofTuovit  actionem  is  \%here  a  defendant  acknowle<lges  or 
confesses  the  plaintiff's  cause  against  him  to  be  just  and  true, 
and,  either  before  or  after  issue,  suffers  judgment  to  be  entered 
against  him  without  trial.  And  in  this  case  the  confession 
generally  extends  to  no  more  than  is  contained  in  the  decla- 
ration, but  the  defendant  may  confess  more  if  he  will. 

Cnngeable,  leave  or  permission,  and  signifies  in  our  law,  that 
a  thing  is  lawful,  or  lawfully  done,  or  done  with  permission. 

Coiitinuando  is  a  word  used  in  a  special  declaration  of  tres- 
pass, when  the  plaintiff  would  recover  damages  for  several 
trespasses  iu  the  same  action. 

Coram 
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Coram  7ion  Judice  is  where  a  cause  is  brought  and  deter- 
tnlaed  hi  a  court,  of  which  cause  the  judges  have  no  juris- 
diction. 

Covin  is  a  compact  between  two  or  more  to  deceive  or  pre- 
judice others;  as  if  tenant  for  hfe  or  in  tail  conspire  with 
another  that  he  shall  recover  the  land  which  he,  the  tenant, 
holds,  in  prejudice  to  him  in  reversion. 

Curia  advinare  vult  is  the  entry  made  when  the  court  take 
time  to  deliberate  upon  any  point  of  difficulty  before  they  give 
judgment  in  a  cause. 

Danmum  absque  Injuria  signifies  that  sort  of  loss  or  damage 
which  a  man  may  sustain  without  thereby  receiving  a  legaL 
injury. 

jDe  bene  esse  is  a  phrase  which  signifies  to  accept  or  allow , 
any  thing  as  well  done  for  the  present,  but  when  it  comes  to  be. 
tried  or  more  fully  examined,  to  stand  or  fall  according  to  the 
merit  of  the  thing  in  its  own  nature,  'rims,  on  all  process 
returnable  before  Ihe  last  return  of  any  term,  when  no  affida- 
vit is  made  or  filed  of  the  cause  of  action,  the  plaintiff  tnai/: 
file  or  deliver  a  declaration  de  bene  tsse,  ov  conditionally.         , 

Dedimns  Potestatem  is  a  writ  or  commission  given  to  one 
or  more  private  persons,  for  speeding  some  act  appertaining  to 
a  judge,  or  to  some  court.  Jt  is  granted,  most  commonly, 
upon  suggestion  that  the  party  who  is  to  do  the  act  is  so  weak 
that  he  cannot  travel ;  as  where  a  person  lives  in  the  country, 
to  take  an  answer  in  chancery,  to  examine  witnesses,  to  levy  a 
fine,  to  swear  in  a  justice  of  the  peace,  &,c.  ^c. 

Duces  Tecum  is  a  writ  commanding  a  person  to  appear  on  a 
certain  day  in  the  court  of  chancery,  and  to  bring  with  him 
such  writings,  evidences,  or  other  things  as  the  court  would 
view.  '60 'dho,  subpoenas  duces  tecum  are  often  sued  out  at 
common  law,  to  compel  witnesses  to  produce,  on  trials  at  nisi 
pvius,  deeds,  bonds,  bills,  notes,  books,  and  memorandums,  iu 
their  power  or  custody,  relating  to  the  issjie  in  question.  But 
if  the  document  required  be  in  the  power  of  the  opposite 
party,  or  his  attorney,  it  is  usual  to  give  them  notice  to  pro- 
duce them,  and  on  proof  of  such  notice,  the  court  will,  if 
necessary,  compel  the  production. 

Embleinents  signify  properly  the  profits  of  lands  sown,  but 
the  word  is  sometimes  used  more  largely  for  any  products  that 
arise  naturally  from  the  ground,  as  grass,  fruit,  &.c. 

JKwwre  signifies,  in  law,  to  take  place  or  be  available,  and  is 
as  much  as  affectum.     Thus^  a  release  made  to  a  tenant  for 

life 
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life  shall  enure,  and  be  of  force  and  effect  to  him  in  rever- 
sion. 

Eicrotv  is  an  instrument  delivered  to  a  third  person,  to  be 
the  deed  of  the  party  making  it  upon  a  future  condition,  \vhen- 
ever  that  condiiion  shall  be  performed,  and  then  it  is  to  be  de- 
livered to  the  party  to  uhom  it  ?<  made,  'i'hercfore,  te  deliver 
an  escrow  .signities  that  the  deed  delivered  shall  be  considered 
only  as  a  scron/y  or  wiiting,  until  the  condition  be  performed, 
and  then,  ami  not  till  then,  it  shall  take  effect  as  a  deed. 

jGs/j/lts  are  the  products  which  hereditaments,  corporeal  or 
incorporeal,  yield;  as  the  hay  of  meadows,  the  herbage  of 
pasture,  and  the  corn  of  arable  lands;  the  rents  and  services  of 
tenures,  the  tithes  in  gross  of  advowsons,  the  timber  aivd 
brushes  of  woods,  the  fruits  of  an  orchard,  the  toll  or  dish 
service  of  a  mill,  &c.  all  which,  and  such  like  issnes,  arc 
termed  espfees;  and  in  a  writ  of  right,  it  must  be  averred  that 
the  party  claiming,  or  the  ancestor  under  whom  he  claims,  took 
the  esp/ees;  for  this  writ  cannot  be  maintained  without  shewinjf 
actual  seisin,  by  taking  the  espleeSy  either  in  the  demandant  c«" 
his  ancestor. 

Estovers  signify  to  supply  with  necessaries,  and  is  generally 
used  in  law  for  allowance  of  wood  made  to  tenants,  compre- 
heuding  house-bote,  hedge- bote,  cart-bo te,  plough-botc,  &,c. 
for  repairs. 

Estrepement  is  where  any  spoil  or  miste  is  made  by  a  tenant 
on  lands,  to  the  prejudice  of  him  in  reversion ;  as  by  continual 
ploughing  and  drawing  away  the  heart  of  the  land,  and  nrglect- 
ing  to  manure  it,  or  uot  using  it  with  good  husbandry,  whereby 
it  is  impaired. 

Ex  mero  motu  are  words  used  in  the  king's  charters  and 
lotttrs  patent,  to  signify  that  he  grants  them  of  his  onn  rrill 
arid  motion,  without  petition  or  suggestion  of  any  other ;  and 
the  intent  and  effect  of  these  words  is,  to  bar  all  exceptions 
that  might  be  taken  to  the  charters  or  letters  patent,  by  alleg- 
ing that  the  king  in  granting  them  was  abused  or  misled  by 
false  suggestions;  thcirfore,  whenever  the  words  ex  mero  motu 
are  used  in  any  royal  grant,  they  shall  be  taken  most  strongly 
against  the  king. 

Ex  Ojfieio  is  a  j)hrase  used  to  signify  the  power  which  any 
person  possesses,  by  virtue  of  an  office,  to  do  certain  acts  of 
his  own  accord,  without  application  to  him  for  the  purpose. 
Thu^,  a  justice  of  the  peace  may  not  only  grant  surety  of  iho 
peace  upon  the  complaint  or  request  of  any  person,  but  he 
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may  demand  and  take  it  ex  officio.  Tlius,  also,  the  attorney 
general  may,  by  virtue  of  his  office,  file  informations  at  the  suit 
of  the  kmg,  without  applying  to  the  court,  as  every  other  per- 
son must  do,  for  leave  so  to  do. 

jG.r  Forte  signifies  an  act  done  or  proceeding  had  by  one 
party  only. 

Ex  post  Facto  is  used  in  law  to  signify  something  done  after 
another  thing  that  was  corrimitted  before. 

Extinguishment  signifies  a  consolidation.  Thus,  if  a  maa 
hath  a  yearly  rent  out  of  lauds,  and  afterwartfi  purchase  thd 
land  out  of  wliich  the  rent  issues,  so  that  he  hath  as  good  aa 
estate  in  the  land  as  he  hath  in  the  i^ent;  the  land  and  rent  are 
then  consolidated  or  united  in  one  possessor,  and  therefore  the 
rent  is  said  to  be  extinguished.  So  also,  by  purchasing  lands 
M'herein  a  person  hath  common  appendant,  the  common  is  ex- 
tinguished. Thus,  also,  if  fome  sole  debtee  take  the  debtor 
to  husband;  or  if  there  be  two  joint  obligors  in  a  bond,  and 
the  obligee  marries  one  of  them ;  in  tliese  cases  the  debt  wUi 
be  extingnished. 

Feigned  Issue.  If  in  a  suit  in  equity  any  matter  of  fact  b« 
strongly  contested,  the  court  usually  directs  it  to  be  tried  l>y  a 
jury ;  as  whether  A.  is  heir  at  law  to  B.,  or  the  existence  of  a 
modus  deciniandi,  or  real  and  immemorial  composition  for 
tithes.  But  as  a  jury  cannot  be  summoned  to  attend  a  court 
of  equity,  the  fact  is  usually  directed  to  be  tried  at  the  bar  of 
the  court  of  king's  bench,  or  at  the  assizes,  upon  a  feigned 
issue.  For  this  purpose  a  feigned  action  is  brought,  wherein 
the  pretended  plaii^tiff  declares  that  he  laid  a  wager  of  tive 
pounds  with  the  defendant,  that  A.  was  heir  at  law  CO  B.,  and 
then  averring  that  he  is  so,  lirings  his  action  to  recover  the  live 
pounds.  Tlie  defendant  allows  the  wager,  but  aversthat  A.  is 
not  heir  at  law  to  B.,  and  thereupon  the  isaue,  which  is  directed 
out  of  the  court  of  chancery  to  be  tried,  is  joined.  And  thus 
the  verdict  of  jurors  in  a  court  of  law  determines  the  factrin  a 
court  of  equity. 

Flotsam  is  where  a  ship  is  sunk  or  cast  away,  and  th«  goods 
are  Jioating  on  the  sea.  Flotsam,  jetsam,  and  ligan,  are  ge- 
nerally mentioned  together ;  jetsam  being  the  things  throicn 
out  of  a  ship  to  prevent  her  sinking ;  and  ligan  are  those  goods 
which,  so  throv\n  overboard,  sink  to  the  bottom. 

Forma  Fauperis  is  where  any  person  has  just  cause  of  sail, 
and  is  so  poor  that  he  is  not  worth  five  pounds  after  all  his 
debts  are  paid,  and  excepting  the  property  in  question ;  on  oath 
made  of  this  fact,  and  a  certificate  from  some  lawyer,  that  faf 
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hath  good  cause  of  action,  the  court  will  permit  him  to  sue  ia 
Jonna  pauperis,  without  i>a}ing  aiqr  fees  to  counsel,  attorney, 
or  clerks  in  court. 

Garnis/imeut.  If  an  action  of  dpiitinc  of  charters  be 
brought  ftgain^t  one,  and  the  defendant  ^aith  that  iht y  wer« 
delivered  to  him  by  the  plaintifl"  and  another  person,  upon  cer- 
tain conditions,  and  prays  that  the  other  may  be  wiirned  to 
plead  with  the  plaintit^",  the  writ  of  scire  f(uins  w hich  goes 
•gainst  him  is  called  garjiish/nent ;  and  \\  hrn  he  comes,  he 
shall  plead  with  the  plaintiff,  which  is  called  the  infrrplctuicr. 

Glebe  are  Itinils  of  which  a  rector  or  vicar  is  seized  in  Jure 
Mcclesiee. 

Herbac^f  and  Pmmagr.  Herbage  is  the  green  pasture  and 
fruit  of  the  earth,  provided  by  nature  for  the  bile  or  food  of 
•attic;  and  pannage  is  that  fowl  which  the  awine  feed  on  the 
^oods,  as  the  masts  of  beech,  acorns,  &c. 

Jeofail  is  a  word  derived  from  the  French  fai' faille,  that 
is,  ego  lapms  sum,  and  signities  an  oversight  in  pleading,  or 
other  law  proceedings.  But  the  allowance  of  these  mistakei 
being  found  to  interrupt  and  retard  the  course  of  justice,  the 
legislature  has,  by  the  statutes  S'i  J  J  en.  8,  c  SO;  18  E/iz. 
c.  14;  21  Jac.  1,  c  IS;  l6  anal  17  Car.  2,  c.  8 ;  4  and  5 
jfjin,  c.  16 ;  and  5  Geo.  1,  c.  13  ;  prevented  them  from  taking 
effect  whenever  they  are  niere  matter  oi  form,  after  a  verdict 
kas  established  on  which  side,  in  the  opinion  of  the  jury,  the 
right  in  question  lies. 

In  fsae  signifies  any  thing  in  being.  Things  are  in  law  dis- 
tinguished into  those  that  are  in  ase,  ahd  those  that  are  (HiIj 
in  posse.  'Ihus.  any  thing  that  is  not  in  octual  being,  but  may 
by  possibility  exist,  is  said  to  be  in  posse,  or  in  potcntia ;  but 
%hat  is  apparent  and  visible  iii  alleged  to  be  in  esse,  or  actual 
being.  A  child,  for  instance,  before  it  is  born  is  iji  posse;  after 
it  is  born  it  is  in  esse,  or  actual  being. 

Innuendo  is  a  v>ord  used  in  law  proceedings  to  ascertain 
the  meaning  of  any  dotdjtful  word  or  expression,  by  <ivvrrm^ 
that  the  sens*  appropriated  to  it  i**  the  true  meaning.  'J'hus, 
for  instance,  in  an  action  of  slander,  by  speakujg  of  A.  to  U. 
**  He  is  a  traitor,"  it  must  be  averred,  under  an  innuendo  in 
tbe  declaration,  that  the  pronoun  lie  nnsins  the  }>er-«ou  A.,  and 
tjiat  traitor  means  that  the  said  A.  had  been  giijify  of  an  of- 
.r  list  the  duty  of  his  aihgiance;  but   an  innuendo  cau- 

»i<  luge  the  meaning  of  dnubtjul  words  as  to  render  that 

tertain  which  was  uncertain.  Thus,  if  a  man  says  of  another, 
*'  He  hath  burned  my  bant,"  the  innuendo  cannot  explain  it 
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to  mean,  "  my  barn  fail  of  corn;"  for  ihat  is  adding  a  new 
term,  and  making  the  import  of  the  words  quite  (liferent  from 
those  that  were  in  fact  spoken. 

Journies  Accounts,  diette  compuiatce,  is  a  term  in  law  thus 
understood:  if  a  writ  abates  by  the  death  of  the  plaintiff  or 
defendant,  or  by  any  defect  of  form,  the  surviving  party  shall 
have  a  new  writ  within  as  little  time  as  he  possibly  can  after 
the  abatement  of  the  first  writ ;  and  this  is  called  having  a 
writ  by  jouniics  accounts. 

Levant  et  coucliant  are  terms  in  law  for  cattle  that  have  been 
80  long  in  the  ground  of  another,  that  they  have  lain  down, 
and  are  risen  again  to  feed.  The  usual  time  in  which  cattle 
are  said  to  have  been  levant  et  couchant  is  supposed  to  be  a 
day  and  a  night. 

Mainour,  in  a  legal  sense,  denotes  the  thing  that  a  thief 
taketli  away  or  stealeth ;  so  that  when  it  is  said  that  a  thief  is 
taken  in  the  mainour,  it  means  that  he  is  taken  with  the  thing 
stolen  in  his  hands  or  possession. 

Negative  pregnant  is  a  term  in  special  pleading  signifying  a 
negative'proposition  including  an  implied  afBrmative.  Thus, 
if  a  declaration  charge  the  defendant  with  having  done  an  act 
on  a  particular  day,  or  in  a  particular  place,  and  he  plead  that 
he  did  not  do  it  modo  et  forma,  in  the  manner  and  form,  as 
stated  in  the  declaration,  it  may  be  implied  affirmatively,  that 
he  did  in  some  other  manner  or  form  than  that  stated.  Thus, 
also,  if  a  man  be  charged  with  having  aliened  laud,  and  he  re- 
ply, that  he  hath  not  aliened  in  fee,  this  is  a  negative  preg- 
nant, for  he  may  have  aliened  in  tail.  This  mode  of  pleading^ 
is  faulty,  but  there  must  be  a  special  demurrer  to  a  negative 
pregnant ;  for  the  court  will  intend  every  plea  to  be  good  until 
the  contrary  appear. 

Nomine  Poena  is  the  penalty  incurred  for  not  paying  rent, 
&c.  at  the  day  appointed  by  the  lease  or  agreement  for  the 
payment  thereof. 

Nude  Contract  is  a  bare  naked  contract  wirfiout  a  consi- 
deration ;  it  is  also  called  nudum  pactum.  A  consideration  is 
the  material  cause  of  every  contract  or  agreement,  or  that  thing 
in  expectation  of  which  each  party  is  induced  to  give  his  con- 
sent to  what  is  stipulated  reciprocally  between  both  parties. 
Tims,  if  one  buy  of  me  a  house  or  other  thing  for  money,  and  no 
money  be  paid,  nor  earnest  given,  nor  day  set  for  payment,  nor 
the  thing  delivered ;  here  no  action  lies  for  the  money  or  the 
thing  sold,  but  the  owner  may  sell  it  to  another  if  he  will;  for 
«ch   provisions  or  contracts  are  deemed  nuda  pacta,  there 
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being  no  consideration  or  cause  for  theoi  but  the  coxrenantt 
ihemsflves,  which  will  not  yield  an  action:  and  this  agrees 
with  the  definitibu  of  nudum  peichrm  as  given  by  die  civilians, 
ijamely,  nudum  pactum  est  ubi  ntilta  subcst  causa  prater 
conventioirem 

Parap/urnalia  signifies  in  law  those  goods  which  a  wife 
challenges  over  and  above  her  dorcer  or  jointure,  afi^r  her 
biisband's  death ;  as  ftrrniturc  ft^r  tier  chmnbcr,  wearinia:  appa- 
rel, and  jewels,  which  are  not  to  bO'{>4rt  into  the  mveiitory  of 
ber  husband's  effects.  '    -     "  '  ' 

Pnnnnil  signifies  the  lowest  titiattt  of  the  fee,  or  he  who 
is  imniediute  tenant  to  one  who  liofds  over  anofher;  and  he  isf 
<*Bned  icuemt  parnvnil,  because  ^il  »  peireivcd'  thut  he  had> 
profit  and  avail  by  the  land.  •  •   i 

^  Pcrvttnri/,  from  t!he  French  verb  jprwrfrey  to- take,  signifies 
a  taliing  or  receiving;  as  tithes  //i /Mr^wwri/ ape  tithes  taken, 
or  that  may  be  taken  in  kind.  Thus,  also,  the  iuM*»on  who 
receives  or  takes  the  prolits  of  lands  is  cuUed  the  pernor  afihe 

PosfiC  ComitatHf,  the  poller  of  the  county,  wbi<:h  includes 
rtie  aid  atfd  attendance  of  all  knigbtv,  ind  other  men  above  the 
jrge  of  fffttenj  within  the  county;  but  ccclesiasiical  fiersons, 
and  swch  m  labour  under  any  iiit>rinity,  arc  not  compclhible  to 
attend.  Tliis  poorer  is  in  the  hands  of  the  shcrift's,  who  may 
call  it  forth  to  enable  them  to  exeoute  the  process  of  the  law, 
■nd  to  do  other  acts  for  the  furtherance  of  justice. 
■  Posse3sio  F'ratrTs  is  wliere  a  man  hath  a  son  antl  a  dajigliter 
ttf  one  Woman  or  venter,  and  a  sow  by  «nntb«r  woman  or 
i>enter,  and  dies;  if  the  fh-st  son  enter  upon  the  ertate  of  his 
fjther,  and  die  seised  without  issue,  the  rf»v«4^/tv  sliali  have  the 
land  as  heir  to  her  brother,  although  the  son  by  the  uerond 
renter  is  heir  tt)  the  father;  for  possessio  fratris  de  ftodo 
iiniplicl  fhrit  sororem  esse  littredem;  but  if  ilie  eide.st  son  die 
without  L<)aue,  not  having  made  an  actual  entry  and  neisin,  thci 
younger  W-Mfter  by  the  second  \\ife,  as  heir  to  the  fatlier^ 
Aall  enjoy  the  land,  and  not  tl»e  mlk'r. 

Posstibilitj/  is  defined  to  be,  "  an  unecrtain  thinfr**  wrhich 
may  or  may  not  happen;  and  a  |)o«sibility  is  either  nctir  or 
remote.  Thus,  for  instance,  whtre  an  estate  is  limited  to  one 
afitcr  the  death  of  another,  this  is  a  fiear  po9sibihty ;  but  ft 
limitation  to  a  man  if  he  stiall  rmnrry  A.,  and  alter  her  death 
ihall  marry  B.,  is  a  possibihty  so  r<'mote.  that  ih<-  luw  pays  no 
regard  to  it.  It  was  formciK  held  that  a  possJhiJity,  mrro 
right,  or  choee  in  action,  could  uot  be  granted  over;  but  it  has 
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been  lafely  determined,  that  a  possibility  coupled  w  ith  an  ia- 
teresi  is  (lev  sable. 

Posiea  IS  a  term  in  law  signifying  the  return  of  the  judge, 
made  u- .on  the  record,  of  what  was  done  in  the  cause  after  the 
issue  bet. \ ten  the  parties  is  joined. 

Prender  is  the  power  or  right  to  take  a  thing  before  it  is 
offered. 

Privies  is  a  term  signifying  the  situation  of  those  who  are 
pariakers,  or  have  any  interest  in  any  action  or  thing,  or  who 
stand  in  a  certain  relation  to  another.  Of  privies  there  are 
five  kinds:  —  1.  Privies  in  blood;  as  the  heirs,  whether  general 
or  special,  to  the  ancestor.  2.  Privies  in  representation;  as 
the  executor  to  the  testator,  or  the  administrator  to  the  in- 
testate,  i^.  Privies  in  estates;  as  joint  tenants ;  the  donor  to 
the  donee;  the  lessor  to  the  lessee,  &c  So  if  a  fine  be  levied, 
the  heirs  of  biin  who  levies  it  are  privies.  4.  Privies  in  con- 
tract; as  when  the  it-ssee  assigns  all  his  interest.  5.  Privies  of 
e-^late  and  contract ;  as  wIm  n  the  lessee  assigns  his  interest^  and 
the  lessor  has  not  accepted  il>e  assignee. 

Proc/niiv  Amy  is  used  in  law  for  him  who  is  the  next  friend, 
or  next  of  kin  to  a  child  m  his  nonage,  and  is  therefore  allowed 
to  interpose  in  favour  of  the  infant  in  the  management  of  his 
aiiairvS. 

Que  Estate  signifies  which  estate,  and  is  a  plea  where  one 
man  nititlmg  another  to  land,  &c.  says  that  the  same  estate 
such  other  had,  he  has  from  him.  Thus,  in  quare  impeditf 
the  plaintiff  may  allege  that  two  persons  were  seised  of  the 
lands  to  v\  hich  the  advowson  was  appendant  in  fee,  and  pre- 
sented to  the  church,  which  afterwards  became  void;  ri'hick 
estate  of  the  said  two  persons  he  now  has,  and  by  virtue  thereof 
presented,  8cc. 

Quoad  hoc  is  often  used  in  law  pleadings  and  arguments  to 
signify,  as  to  the  thing  named  the  law  is  so  and  so.  Sec. 

Realty  is  the  abstract  of  real,  as  distinguished  from  per^ 
sonalty. 

Recoupe  signifies  the  keeping  back  or  stopping  something 
which  is  due,  and  in  law  it  is  used  for  defalk  or  discount. 
Thus,  if  a  person  hath  a  rent  of  ten  pounds  issuing  out  of 
certain  lands,  and  he  disseises  the  tenant  of  the  land,  if  the 
disseisee  recover  the  land  and  damages,  the  disseisor  shall  /e- 
coupe  the  rent  in  damages. 

Scilicet,  an  adverb,  signifying  that  is  to  say,  to  zcit.  It  is 
not  a  direct  and  separate  clause,  nor  a  direct  and  entire  clause, 
liut  intermedia  ;  neither  is  it  a  substantive  clause  of  itself,  but 
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b  made  use  of  to  usher  in  the  sentence  of  another,  and  t« 
particularize  that  which  was  too  general  before,  or  to  explain 
that  which  was  doubtful  and  obscure.  But  it  must  neither  in- 
crease nor  dintinish,  for  it  gives  nothing  of  itself.  It  may, 
however,  make  a  restriction,  where  the  precedent  words  arc 
not  so  very  express  but  that  they  may  be  restrained. 

Tantamount  is  \\here  one  thing  amounts  to  another,  and 
then  it  is  all  one  a.s  if  it  were  the  suuie.  Thus,  a  Ita&e  and 
release  amount  to  a  feo/Jinent. 

Variance  signifits  any  alteration  of  a  thing  before  laid  in  a 
plea,  or  where  a  declaration  in  a  cause  diflers  from  the  writ,  or 
from  the  deed  on  which  it  is  founded. 

Uncore  Print  is  a  plea  in  the  nature  of  a  plea  in  bar.  Thus, 
in  an  action  of  debt  on  bond,  the  defendant  may  plead  that  he 
tendered  the  money  at  the  day  and  place,  and  that  there  was 
nobody  there  to  receive  it,  and  that  he  is  also  $liU  ready  to  pay 
the  same. 

Voir  Dire  is  the  name  of  a  particular  oath  administered  to 
a  witness,  that  he  shall  say  the  truth,  whether  he  is  so  far  in- 
terested in  the  cause  that  he  shall  get  or  lose  any  thing  by  the 
event. 

Withernam  is  the  taking  or  driving  a  distress  to  a  hold,  or 
out  of  the  county,  so  that  the  sheriff  cainiot  upon  replevin 
make  delivery  thereof  to  the  party  distrained. 
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An  Agreement  between  a  Man  and  his  Creditors^  for  Payment  of 
Debts  by  Instalments, 

Articles  of  agreement  made,  &c.  between  A.  B.  of  London 
tailor  of  the  one  part  and  C.  D.  E.  F.  and  G.  H.  &c.  creditors 
of  the  said  A.  B.  of  the  other  part.,  Whereas  the  said  A.  li 
on  the  day  of  the  date  of  these  presents  stands  indebted  to, 
his  said  creditors  in  the  several  sums  of  money  following  (that 
is.  to   say)   to   the  said  C.  D.  in   the  sum  of  to  the  said 

E.  F.  in  the  sum  of  and   to  the  said  G.  H.    in  the   sum 

of  amounting  in  the  whole  to  the  sum  of  which  said  « 

several  sums  of  money  the  said  several  creditors  at  the  request 
of  the  said  A.  B.  do  hereby  respectively  agree  to  accept 
and  receive  in  the  manner  and  proportions  hereinafter  men- 
tioned. Now  these  presents  witness,  that  the  said  A.  B.  for 
himself,  his  heirs,  executors,  and  administrators,  doth  hereby 
covenant,  promise,  and  agree  to  and  with  his  said  several 
creditors  above  named,  their  respective  executors  and  ad- 
ministrators, that  he  the  said  A.  B,  his  heirs,  executors  and 
administrators,  or  some  or  one  of  them,  shall  and  will  well  and 
truly  pay  or  cause  to  be  paid  unto  the  said  C.  D,  his  executors 
or  administrators,  the  full  sum  of         on  the     day  of  next 

ensuing  the  day  of  the  date  hereof,  or  within  three  days  there- 
after, and  tlie  further  sum  of  .  monthly,  on,  &:c.  then  next 
successively  following,  or  within  three  days  thereafter,  until 
the  sum  of         part  of  the  said    sum   of  be   thereby   paid 

and  satisfied,  and  shall  and  will  likewise  pay  or  cause  to  be 
paid  unto  the  taid  C.  D.  his  executors  or  administrators,  the 
further  sum  of  on,   &c.  next  and   immediately  following 

the  last  payment  of  the  said  sura  of  and   of  nil  other  sum 

and  sums  of  money  now  due  or  owing  to  the  said  creditors 
aboveuamed,  or  any  of  them  respectively;  upon  trust  and 
confidence  nevertheless,  and  to  the  intent  and  purpose,  that 
he  the  said  C.  D.  his  executors  and  adminstrators,  shall  and 
will  upon  demand  pay  and  satisfy  to  each  and  every  of  them 
th^    said  creditors  abovenaraed,  a  just,   due,  and  equal  part 

ami 
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and  share  of  all  such  sum  and  suras  of  money,  as  shall  from 
time  lo  tmie  be  so  paid  by  him  the  said  A.  B.  And  the  said 
C.  D.  E-  F.  and  G.  H,  6ec.  for  themselves  severally  and  re- 
spectively, and  for  their  several  and  respective  executors,  ad- 
ministrators and  assigns,  and  not  the  on«  lor  the  other,  do  and 
each  of  them  doth  hereby  covenant  and  declar*;  wuh  au'l  lo 
the  said  A.  B.  his  executois  and  administrators,  that  unless 
And  uMiil  bome  default  sliall  happen  to  b''  marie  by  ihe  said  A.  B. 
his  executors  or  administr.itLirs  of  r.r  in  payment  of  the  snid 
monc^  hereinbefore  coveiiai.ted  to  be  paid,  or  of  some  part 
thereof,  c  ontrary  to  the  true  intent  aiid  me  Miing  of  the  said 
covenaut,  they  the  said  executors  abovenau;r'(|,  or  any  of  them, 
tlieir  or  any  of  their  executors  or  administrators  r-'opectively, 
shcti)  not  nor  will  sue,  airest,  imp/iion,  iniplead,  alti'.rh, 
seize,  le^y,  condemn,  or  prosecme  the  said  A.  B.  his  heirs, 
executors  or  aHinini^trato-.s  or  any  of  them,  or  his  or  their 
lands  or  tenements,  goods  or  chattels,  or  any  pan  thereoi.  lor 
or  on  account  of  the  said  sums  of  moneVi  now  due  or  owing 
to  them  or  any  of  them  resj  t  ctively,  in  anywise  however. 
And  in  case  the  s  lid  creditors,  or  any  or  eitlier  o»  tlu  ra,  or 
their  executors  or  admiiii^trators,  or  any  or  either  of  ihem 
respectively,  shall  before  su«  h  default  made,  act,  or  do  cn- 
trary  to  the  said  covenant,  he  the  ^  id  A.  U,  shall  be  and  h 
hereby  for  ever  acquitied  and  rel^ai-Pil  of  .«nd  fr<;ni  all  siiih>  of 
of  money,  bills,  bonds,  reckoning.";,  accounts  and  d«  innuds 
whatsoever,  due,  owing,  or  belongit'i^  id,  or  which  may  or  might 
be  claimed  or  demanded  by  such  of  the  said  creditors  re- 
Bpectivelv,  so  acting  or  doing  contrary  lo  the  SJiirl  covenant, 
«p  to  the  day  of  the  date  of  these  presents,  ^/id  the. said 
A.  B.  doth  hereby  covenant  and  promise  to  and  with  the 
said  C.  D.  bis  executors  and  administrators,  and  tite  rest  oC 
the  creditors  abovenamed,  that  withm  'he  space  of  ihree  days 
next  after  he  the  said  C.  D.  and  the  rest  of  the  said  j-reriifors 
abovenamed,  bhall  have  signed  and  seah'd  these  pres»-nts,  he 
the  said  A.  B.  shall  and  will  deliver  to  and  leave  with  him  the 
said  C.  D.  a  true  account  of  all  his  stock  or  quantity  of,  &o. 
tvhich  he  had  by  him  on  the  &c.  And  alto  a  true  list  or  ac- 
count of  all  the  goods  and  debts  now  due,  owing  or  be- 
loncing  to  him  from  any  person  or  persons  whomsoever,  to"* 
gether  with  an  account  of  their  nimes  and  places  of  abode, 
who  have  or  owe  the  same.     In  mtneh,  SfC, 
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Agraaiient  bettceen  a  Person  taho  is  retiring  from  the  aclixe  Part 
of  a  Business,  and  another  icho  is  to  conduct  the  iO  m  for  ihtw 
mutual  ISe/iejd. 

Articles  of  agreement  made,  &c.  l)etwe?n  I.  L.  afore* 
said  of  the  one  part,  and  T.  E.  of,  &c.  of  the  other  part. 
VVhertas,  the  said  I'.  E.  iuith  coudu.  u  d  and  mana -ed  for  some 
time  fMSt,  ll;e  trade  or  business  of  die  said  I.  L.  and  in  coii- 
sid«r:itlon  of  the  assiduity  and  attention  of  tlie  s<iid  T.  E. 
thereunto,  he,  the  said  I.  L.  is  willing  to  continue  him  in  the 
mana^einei.t  thereof,  under  the  covenants,  N  ^tricllons,  and 
agieeinents,  hfereinafter  contained;  and  inconsequence  thereof, 
an  inventory  and  appraisement  hath  been  made  and  taken  of 
the  stock,  and  entered  into  two  receipt  books,  one  of  which 
is  to  remain  in  the  custody  of  each  of  them,  the  said  parties 
to  these  presents,  and  is  subbcribed  by  botli  of  them  and  tiie 
value  of  the  said  stock  in  the  whoic\  appears  to  the  amount 
of  the  smi  of  ^ — .  Now  thesf.  I'Resents  witness,  that, 
for  Mud  in  C')ii«idPration  of  the  covenants  and  agreemputs  here- 
inafter continned  on  the  part  of  the  said  T.  E.  to  be  performed, 
the  said  J.  L.  for  himself,  his  executors  and  adn:inibtiators, 
doth  h<-rebv  covenant,  piomise,  and  agree  to  and  with  the 
said  I.  E.  ihai  it  shall  and  may  be  lawful  to  and  for  the  said 
T.  E-.  from  tiirte  to  time  during  the  term  of  11  years,  to  be 
«om['utt'd  tVom  the  day  of  the  date  of  these  presents,  if  the)', 
the  said  I.  L.  and  T.  E.  shall  jointly  so  lon^  live,  to  trade  with 
the  said  stock,  and  to  manage  and  iaiprove  the  sam^  in  such 
manner  as  the  said  T.  E.  under  the  direction  of  him  the  said 
1.  L.  shall  seem  meet,  upon  trust  nevertheless,  and  to  the  in- 
tent and  put  jjose  that  the  said  T.  E.  shall  and  do,  ijy  and  out,  of 
the  money  which  shall  arise  by  sale  of  any  part  or  parts  of  the 
said  stock,  buy  sucli  goods  as  shall  be  requisite  to  k<'ep  up  and 
continue  the  present  quality  and  value  thereof,  and  by  and 
out  of  the  profits  which  ^hall  arise  from  the  trade  and  dealing: 
in  the  first  place,  yearly  and  every  year,  pay  the  whole  rent 
of  the  said  house  and  shop,  and  pay  and  disciiarge  all  taxes 
and  parochial  duties  which  now,  are,  (>r  shall  hereafter  be, 
assessed  or  imposed  on  him,  the  said  I.  L.  or  the  said  T.  E, 
on  account  of  tiie  said  house  and  trade,  and  in  the  next  place 
to  pay  to  him,  the  said  I.  L.  or  his  assigns,  yearly  and  every 
year  during  the  said  term  of  11  yerrs,  if  they  the  said  I.  L. 
and  T.  E.  shall  so  long  live,  one   clear   annuity  or   yearly  sum 

of  £ by  equal  half  yearly  payments,  on  the  —  day  of  — 

and  the  —  day  of,  —  without  any  deduction  or  abatement 
whatsoever,  and  subject  thereto  to  retain  the  residue  and 
overplus  of  the  profits  which  shall  arise  from  his  trade  and 
dealing  to  and  for  bis  own  sole  use  and  benefit  as  a  recompence 
^  aud 
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and  satisfaction  for  his  care  and  trouble  in  the  sale  and  manago- 
ment  of  the  said  stock.  And  the  said  T.  E.  in  consideration  of 
the  premises  of  the  covenant  and  agreement  hereinbefore,  on 
the  part  of  the  said  I.  L.  contained,  doth  for  himself,  his  exe- 
cutors and  administrators,  covenant,  declare  and  agree,  that  he, 
the  said  T.  K.  shall  and  will,  from  time  to  time,  and  at  all  times 
for  and  during  the  said  terra  of  eleven  years,  if  they,  the  said  v 
I.  L.  and  T.  E.  shall  so  long  jointly  live,  diligently  apply 
himself  to  the  care  and  management  of  the  said  stock,  trade, 
and  business,  according  to  his  best  skill,  abilities,  and  discre- 
tion, and  apply  and  dispose  of  the  money  which  shall  arise 
from  the  sale  thereof,  and  all  the  profits  of  his  trade  and  deal- 
ings, to  answer  and  discharge  the  trusts  hereby  reposed  in  him, 
in  such  manner  as  hereinbefore  is  directed,  declared,  or  ex- 
pressed. And  also  shall  or  will  write  true  and  perfect  entries 
in  proper  books  of  account  of  all  such  goods  as  shall  be  sold, 
and  of  all  monies  which  shall  be  paid  and  received  by  him,  and 
permit  the  same,  from  time  to  time  to  be  inspected  by  him, 
the  said  I.  L.  or  such  person  or  persons  as  he  shall  appoint. 
And  kurthkr,  that  he,  the  said  T.  E.  shall  not,  nor  will  at  any 
time  during  the  continuance  of  the  said  term  of  1 1  years,  buy, 
or  sell,  or  in  anywise  trade  or  deal  in  his  own  name,  but  iti  the 
name  only  of  him,  the  said  I.  L.  upon  the  trusts  aforesaid;  nor 
do  any  act  whatsoever  whereby  the  said  stock,  or  any  part 
thereof,  may  be  attached,  entered,  or  taken  in  execution.  And 
also,  that  at  Christmas  next,  and  so  at  every  succeeding  Christ- 
mas, during  the  continuance  of  the  said  term  of  1 1  years,  or 
otlener,  if  thereto  required,  by  the  Siiid  I.  L.  he,  the  said  T.  E. 
shall  and  will  take  a  full  account,  and  rest  in  writing  of  the 
laid  stock,  then  remaining  in  the  said  trade,  and  of  the  profits 
thereof,  and  deliver  the  same  to  the  said  I.  L.  in  order  to  mani- 
fest to  him  a  true  st<Ue  thereof,  and  of  his  proceedings  in  th« 
trade  by  him  carried  on  therewith.  And  that  at  the  expiration 
or  other  sooner  determination  of  the  said  term  of  1 1  years,  he 
tl»e  said  T  E.  his  executors  or  administrators,  shall  and  will 
deliver  up  to  him,  the  said  I.  L.  his  executors  or  administrators, 
tlie  stock  then  remaining  for  his  or  their  own   use  and  benefit, 

t«   the   value  of  the  sum   of  £ ,  losses   by   bad  debtk, 

•lecuy  of  goods,  and  otlier  inevitable  casualties  excepted.    la 
witness,  &c. 


Art 
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An  Agreement  betKeeyi  ixvo  Tradesmen.  One  leaving  off"  Trade 
agrees  to  ass/g7i  the  Lease  of  his  House,  &c.  to  the  othery  to- 
gether xmth  the  Stock,  &c.  &c.  with  other  special  Matters. 

Articles  of  agreement  indented,  S^c.  between,  S^c. 

WiiEiiEAs,  &c.     Now  the  said  C.  D.  doth  hereby  covenant, 
promise  and  agree  to  and  with  the  said  E.  F.  that  he  the  said 

C.  D.  sliall   and  will  on   or  before make  and  execute  an. 

assignment  of  a  lease  free  from  all  incumbrances,  with  the  usual 
and  other  proper  covenants,  untQ  the  said  E.  F.  of  the  messuage 
or  tenement  with  all   and  singular  the  appurtenances  tliereto, 

for  and  during  all  the  rest  and  residue  of  the  said  term  of 

years  in  the  said  lease  mentioned  yet  to  come  and  unexpired, 

at  and  under  the  said  yearly  rent  of per  annum,  payable 

on  the  four  most  usual  feasts  or  days  of  payment  in  the  year, 

the  first  payment  to  commence  on next And 

the  said  E.  F.  doth  hereby  covenant,  promise  and  agree  to  ac- 
cept of  the  said  assignment  on  the  terms  aforesaid,  and  that  he 
will  duly  seal  and  execute  a  counterpart  thereof,  and  pay  the 

said  yearly  sum  of at  the  times  and  in  manner  before 

mentioned.  And  also  that  as  soon  as  he  the  said  C.  D.  shall 
have  executed  a  legal  assignment  of  the  said  premises,  he  the 
said  E.  F.  will  pay  or  cause   to  be  paid  to  the  said  C  D.  the 

tlie  sum  of for  good-will  of  the  said  premises.    And  further^ 

that  the  said  E.  F.  shall  and  will  purchase  and  take  of  the  said 
C.  D.  all  his  stock  in  trade  in  and  upon  the  said  premises,  toge- 
ther with  all  the  fixtures,  and  utensils  thereto  belonging,  at  a  fair 
appraisement  to  be  made  by  two  regular  appraisers,  one  of  whom 
to  be  chosen  by  the  said  C.  D.  and  the  other  by  the  said  E.  F. 

And  the  said  C.  D.  in  consideration  of  the  said  sum   of 

good-will,  doth  hereby  covenant  and  agree  with  the  said  E.  F". 
that  he  the  said  C.  D.  shall  not  nor  will  exercise  the  trade  of 

a  — : which  he  now  useth,   during  the  residue  of  the  said 

term  of  years  within   the  parish   of .     And   for  the 

true  performance  of  this  agreement,  each  party  bindeth  him- 
self unto  the  other  in  the  penal  sum  of of  lawful  money. 

of  Great  Britain,  to  be  recovered  by  virtue  of  these  presents 
In  xdtncss,  &c. 


Assignment  of  personal  Estntejbr  the  Benejit  of  Creditors. 

Tins  INDENTURE  of  three  parts,  made.  &c.  Betweei)  C.  T. 
of,  &c.  of  the  first  part;  L.  I.  of,  &c.  and  D.  I.  of,  &c.  cre- 
ditors of  the  said  C.  T.  of  the  second  part;  and  the  several 
•ther  persons  whofi»  narats  aad  seals  are  hereunto  subscribed 

and 
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and  fixed,  creditors  also  of  the  said  C.  T.  of  the  third   part. 
Whereas  the  said  C.  T.  is  indebted  unto  the  said  sevei-jil  persons 
parties  hereto,  of  the  second  and  third  parts,  and  in  the  several 
ftums  of  money  set  opposite  to  their  respective  names,  and  beinjj 
unable  to  pay  tlie  whole  of  such  debts,  he  hap  projiosed  and  agreed 
to  assign  all  his  estate  and  effects  unto  the  siid  L.  I.  and  D.  I.  upon 
trust,  for   the   benefit   of  themselves  *and»  the  rest  of  his  said 
creditors,  in  the  nmnner  hereinalter  mentioned.     Now  this  in- 
DEXTu^iE  wiTNCSbKTH,  that  in  pursuanco  aiul  performance   of 
the  said  proposal  and  agreement,  and  in  consideration  of  the 
•urn  of  5s.  of  lawful  money  of  Great  Britain  to  the  said  {.'.  T.  in 
hand,  at  or  before  the  sealing'  nnd  deliver}'  of  these  presents, 
well  and  truly  paid  by  the  said  L.  I.  ar\d  D.  I.  the  receipt  where- 
of is  hereby  acknowledged;  and  in  consideration  of  the  release 
herein»f\er  contained,  he  the  said  C.  T.  hath  bargained,  sold, 
assigned,  transferred,  and  set  over,   and  by  these  presents  doth 
bargain,  sell,  assign,  transfer,  and  set  over  unto  the  said  L.  1. 
and  D.  I.  their  executors,  administrators,  and  assigns,  all  and 
singular  the  stock  in  trade,  household  goods,  furniture,  imple- 
ments, debts,  sums  and  sura  of  money,  books  of  account   and 
other  tilings  due  and  owing  to  the  said  C.  T.  and  all  the  personal 
estate  f.nd  effects  whatsoever,  of  him  the  said  C.  T.  and  all  his 
estate  and  interest  therein,  to  have,  hold,  receive,  perceive,  and 
take  the  same  unto  the  snid  L.  I.  and  D.  I.  their  executors, 
administrators,  and  assigns,  upon  trust,  tliat  they,  or  the  survi- 
vor of  them,  his  executors  or  administnitors,  do  and  shall  as 
soon   as   conveniently   may  be,  make   sale,   and  dispose  of  so 
much,  and  such  part  thereof,  as  are  in  their  nature  saleable,  for 
the  best  price  or   prices,    in  money,  that   can   be    reasonably 
had  or  obtained  for  the  same :  and  do  and  shall  collect  and  get 
in  so  much  thertof  as  are  outstanding,  and  not  in  their  nature 
saleable      And  it  is  hereby  declared  and  agreed,  that  the  said 
I..  I.  and  I).  I.  and  the  survivor  of  them,  and  the  executors 
and   adniinstrators  of   such   survivor  >hall   stand   possessed   of 
and  interested  in   the  monies  to  arise  by  such   sale  or   sales, 
and  to  be  called  in   and    received   as   aforesaid,    upon    trust, 
and  to  the   intent  that   they   or  he  shall  and  do  in  the  first 
place  pay,  and  retain  to,  and  reimburse  themselves  or  himf:elf 
all  costs,  charges,  and  expences,  as  they  respectively  shall  or 
may  pay,  sustain,  or  expend,  in  or  about  such  sale  or  sales,  so 
to  be  made  as  aforesaid,  or  collecting  or  getting  in  the  debts 
and  sums  of  money  mentioned  to  be  hereby  assigned  as  afore- 
said, and  do  and  shall  thereout  also  pay  the  cxpence  of  pre- 
paring   and    executing    these   presents,    and    all    other   costs, 
charges,  and  expences,  incident  to,  or  which  may  be  incurred 
or  sustained  in  or  about  the  execution  of  the  trusts  herein  cx- 

Eressed,  or  any  of  them,  and  then  in  trust,  that  thry  the  said 
«,  I.  and  D.  I.  and  the  survivor  of  them,  his  executors  and  ad- 
ministrators. 
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Bilmstrators,  do  and  sliall  apply  the  residue  of  the  said  trust 
monies  in  or  towards  the  payment  and  satisfaction  of  the  several 
debts  and  sunas  of  money  due  to  themselves  and  the  said  several 
persons  parties  hereto,  pari  passuy  and  without  any  preference 
or  priority  of  payment.  And  after  payment  or  satisfaction  <tf 
the  whole  of  such  (lebts,  and  of  such  costs,  charges,  and  ex- 
pences  a$  aforesaid,  ftien,  in  trust,  that  they,  the  said  L.  I.  and 
D.  I.  or  the  survivor  of  them,  his  executors  or  administrators, 
do  and  shall  pay  the  surplus  of  the  said  trust  monies,  (if  any,) 
unto  the  said  C  T.  his  executors,  administrators,  or  assigns, 
and  for  the  considerations  and  purposes  aforesaid,  the  said  C.  T.  , 
hath  made,  constituted,  and  appointed,  and  by  these  presents 
doth  make,  ordain,  constitute  and  appoint,  and  in  his  the  said  C. 
T-'s  place  and  stead  put  and  depute  the  said  L.  I.  and  D.  I.  and 
the  survivor  of  them,  his  executors  and  administrators,  his  true 
Jawfol  attornies  and  attorney,  jointly  and  severally,  in  the  name 
of  him  the  said  C.  T.  or  otherwise  to  adjust,  settle,  and  liquidate 
all  accounts,  as  well  relating  to  the  premises,  and  from  time  to 
lime  to  collect,  get  in,  and  use,  and  take  all  or  any  legal  or 
equitable  means,  course,  or  expedient,  for  the  recovery  and 
receipt  of  all  the  debts  and  sums  of  money  mentioned  to  be 
hereby  assigned  as  aforesaid,  and  upon  receipt  thereof,  or  of 
any  part  thereof,  receipts,  acquittances,  and  other  effectual  dis- 
charges for  the  same,  or  so  much  thereof  respectively,  as  shall 
be  then  acknowledged,  or  expressed  to  have  been  received,  to 
make,  sign,  and  deliver,  and  to  compound  for  any  bad,  desperate, 
©r  dubious  debt  or  debts,  and  one  or  more  attorney  or  attornies, 
agent  or  agents,  under  them,  or  either  of  them,  for  all  «r  any 
of  the  purposes  aforesaid,  from  time  to  time,  to  appoint,  and 
again  at  his  or  their  pleasure  to  displace,  and  further  to  do  and 
execute  all  and  every  other  act  and  acts  requisite  or  expedient 
to  be  done  in  or  about  the  premises,  as  fully  and  amply,  to  all 
intent*  and  purposes,  as  he  the  said  C.  T.  might  or  could  do,  or 
have  done,  in  his  own  proper  person,  if  these  presents  had  not 
been  made.  And  the  said  C.  T.  for  himself,  his  heirs,  execu- 
tors, and  administrators  doth  covenant,  promise,  and  agree  to 
and  with  the  said  L.  I.  and  D.  I.  their  executors  and  admini- 
strators, by  these  presents  in  manner  following,  viz.  that  he  the 
said  C.  T.  his  executors  and  administrators,  shall  and  will,  at 
all  times  hereafter,  justify  and  allow,  ratify  and  confirm,  all 
and  whatsoever  the  said  L.  I.  and  D.  I.  and  the  survivor  of 
them,  and  the  executors  or  administrators  of  such  survivor 
shall  lawfully  do,  or  cause  to  be  done  in  or  about  the  premises, 
and  shall  not  nor  will  revoke  or  make  void,  all  or  any  of  the 
powers  hereby  given,  or  in  pursuance  of  these  presents  to  be 
given  to  the  said  L.  I.  and  D.  I.  or  the  survivor  of  them,  his 
executors  or  administrators,  nor  release,  discharge,  or  com- 
pound for  all  or  aay  of  the  debts  and  sums  of  money  mentioried 

and 


tod  intended  to  be  hereby  assigned  as  aforesaid,  nor  lue  fbr  or 
interiiiedole  with  the  same   or  any   part   thereof,  nor  do  any 
thing  whoreby  the  recovery  thereof,  or  any  of  them,  or  of  any 
I  part  or  parta  thereof,  nor  otherwise  act  or  interfere  in  or  about 
the  premifies,  further  or  other  than  the  said  L.  I.  and  D.  I.  or 
the  survivor   of  them,   his    executors-  or  administrators    shall 
desire  or  require.     Phovided  always,  and  it  is  hereby  declared 
and    agreed  by   and   between  all    the   said    parties    to    these 
presents^  that  it  shall  and  may  be  lawful  to  and  for  tlie  said 
L.  I.  and  D.  I.  their  respective  executoi-s,  and  administrators,  by 
and  out  of  all  or  any  of  the  monies  which  by  virtue  ol"  any  of 
these  presents  shall   come  to   their   or  any  of  their  hands,  to 
tleduet,   retain,    and    reimburse    themselves    respectively,    and 
the  respective  co-trustees,  all  such  costs,  charges,  or  expences, 
as  they  shall  or  may  respectively  sustain  or  be  })ut  unto,  in  or 
«I)out  the  execution  of  all  or  any  of  the  trusts  hereby  in  them 
Tpposed.     And  also,  that  they  the  said  L.  I.  and  D.  I.  and 
llieir  respective  executors  and  administrators  shall  be  charged 
and  chargeable  every  of  them  for  and  with  his  own  respective 
receipts,  payments,  acts,  and  wilful  defaults,  and  not  otherwise, 
and  simll  not  be  charged  or  chargeable  with  or  for  any  sum  or 
tnms  of  money,  other  than  sueh  as  shall  actually  and  respec- 
tively come  to  his  or  their  hands,  nor  with  or  for  any  loss  or 
damngc  which  shall  or  may  happen  in  or  about  the  execution  of 
all  or  any  of  the  trusts  aforesaid,  %vithout  th«ir  respective  wilfid 
default.     And  this  indenture  further  witnesselh,  that  in  con- 
sideration  of  the  several  premises,   the  several  persons  of  the 
second  and  third  parts,  hnve  and  every  of  them  hath  reraised, 
released  and  for  ever  quitted  claim,  and  by  these  presents  do, 
and  every  of  them  doth  remise,  release,  and  for  ever  quit  claim 
unto  the  said  B.  I.  his  heirs,  executors,  and  administrators,  the 
several  debt*  and  sums  of  money  mentioned  and  hereunder  written 
opposite  to  their  respectivo  names,  and  all  actions,  suits,  claims, 
and  dem;nids  whatsoever,  in  respect  or  ou  account  tiieraef.     In 
teiinesSy  &c. 


Jn  Agreement Jbr  Sale  of  an  Estate  by  PrivaU  Conitact. 

Articles  of  agreement  made  and  entered  into  this  daj 
of  ,  between  A.  of,  &c.  for  himself,  his  heirs,  executors, 

and  administrators,  of  the  one  part;  and  B.  of,  &c-  for  him- 
w\(,  his  heirs,  executors,  and  administrators,  of  tlie  other  port,  as 
follows:  viz. 

The  said  A  doth  hereby  agree  with  the  said  D.  to  sell  to  bim 

tilt 
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the  messuages,  <Src.   (parcels)  with  their  appurtenances,  at  or 

for  the  price  or  sum  of  £ ;  and   that  he  the  said  A.  will 

within  one  month  from  the  date  hereof,  at  his  own  expence, 
make  and  deliver  unto  the  said  B.,  or  his  solicitor,  an  abstract 
of  the  title  of  him  the  said  A.  to  the  said  messuages  and  pre- 
mises; and  will  also,  at  his  own  expence,  deduce  a  clear  title 
thereto.  And  also  that  the  said  A.  or  his  heirs,  and  all  other  ne- 
cessary parties,  shall  and  will,  on  or  before  the  day  of 
next,  on  receiving  of  and  from  the  said   B,  his  executors,  or 

administrators,  the  said  sum  of  fi ,  at  the  costs  and  charges 

of  him  the  said  B.  his  lieirs,  executors,  administrators,  or  as- 
signs, execute  a  proper  conveyance,  for  conveying  and  securing 
the  fee-simple  and  inheritance  of  and  in  all  the  said  messuages 
and  premises,  with  their  appurtenances,  unto  the  said  B,  hit 
heirs,  or  assigns,  free  from  all  incumbrances. 

And  the  said  B,  hereby  agrees  with  the  said  A,  that  he,  the 
said  B.  his  heirs,  executors,  administrators,  or  assigns,  shall  and 
will,  on  the  execution  of  such  conveyance  as  aforesaid,  pay 
the  sura  of  £ unto  the  said  A.  his  executors  or  admini- 
strators. 

And  it  is  hereby  further  agreed  by  and  between  the  said  A. 
and  B.  as  follows;  viz. 

That  the  conveyance  shall  be  prepared  by  and  at  the  expence 
of  the  said  B.  and  that  the  time  shall  be  settled  and  approved 
of  on  the  parts  of  the  said  A.  and  B.  by  their  respective  counsel, 
and  that  each  of  them  the  said  A.  and  B.  shall  pay  the  fees  of 
his  own  couniiel. 

And  that  all  rates,  taxes,  and  outgoings  payable  for  or  !■ 
respect  of  the  premises  to  the       day  of  ,  shall  be  paid 

and  discharged  by  the  said  A,  his  executors  or  administrators. 

And  lastly,  that  if  the  said  A.  shall  not  deliver  an  abstract 
-  ©f  his  title  to  the  said  B.  or  his  solicitor,  before  the  expiration 
of  one  calendar  month  from  the  date  hereof;  or  shall  not  deduce 
a  good  and  marketable  title  to  the  said  messuages  and  premises', 
before  the  said        day  of  then  and  in  either  of  the  said 

cases,  immediately  after  the  expiration  of  the  said  one  calendar 
month,  or  the  said        -day  of  (as  the   case  may  be) 

this  present  agreement  shall  be  utterly  void  to  all  intents  and 
purposes  whatsoever,  and  tlve  jurisdiction  of  equity  wholly 
barred  ;  it  being  the  true  intent  and  meaning  of  the  parties  here- 
to, that  in  the  event  aforesaid,  execution  of  this  agreement 
•hall  not  be  enforced  by  any  court  of  equity,  notwithstanding 
any  rule  (if  such  there  be)  that  time  cannot  be  made  of  the 
essence  of  a  contract  or  any  other  rule  or  maxim  whatsoever. 
In  loitness,  &c. 

A  provision  may  also  he  inserted  in  agreements,  making  time  of 
the  essence  of  the  contract  in  case  the  purchase  mojicy  is  not  paid 
mt  the  d^y  eppoint&l ;  but  claitse-'i  making  agrgemcnts  void  if  a 

title 
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title  h  not  nmdc^  or  the  purchase  $nnney  paid  hu  a  dcied  time, 
whould  nrar  be  hisertcd  uiUess  at  the  express  intention  of  the 
parties.  Wliere  time  is  not  deemed  matcriat,  clauses  to  theJoUmt' 
tag  effect  shoidd  be  inserted. 

Thut  the  said  B.  and  his  heirs  shall  have»  receive,  and  take 
the  rcuU  and  profits  of  the  suid  messuages  uitd  premises,  irum 
the       day  of  next,  for  his  or  tlieir  proper  use. 

And  that  if  the  said  conveyance  shall  not  be  executed  by 
the  necessary  parties,  and  the  said  purchase-money  paid  on  or 
before  the  said       day  of  then  and  in  such  ca>e  the  said 

B/liis  heirs,  executors,  or  administrators,  shall  from  the  same 
day  of  pay  interest  fur  the  said  purchasc-moriey  unto  th» 

tajfi  A.  his, executors  or  administf;itors,  after  the  rate  of  jC        . 


An  Agreement  Jar  a  Lease  nf  a  li^u^e,  Sfc. 

AIeMORANDUM  maile  this  fifth  day  of  January,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  eltjvcii, .  be- 
twetm  A.  B.  of  Ridimond.,  is  the  county  of  Surrej/f  gctit.  and 
£.  F.  of  the  same  place,  gent,  as  foUo^.°s:  thut  is  to  say,  Th« 
tfsid  A.  B.  in  consideration  of  the  rent  and  agreements  herein- 
atlcr  mentioned,  doth  a^ree  to  demise  and  \uV  by  a  good  and 
suiHcieut  lease  in  the  law  thereof,  unto  the  said  E.  1\  on  at 
bcfinretbe       day  of  now  next.  Am.  lliat,  &c.     To  hold 

the  same  for  the  term  of  five  years  from  Lady-Uay  last  past,  at 
nnd  under  the  yearly  rent  of  twenty  pounds  payjd>le  <|uiarterly; 
•>:iyment  thereof  to  be  made  at  Midsummer  now  next 
t  t'le  date  thereof;  and  by  the  said  lease  full  and  free 

liberty  slia4l  be  grunted  unto  the  said  E.  T.  to  lop  and  plash  the 
trees  and  hedges  on  the  said  demised  premises,  at  seasonable 
and  corrvenient  times,  and  also  libmty  to  erect  upon  the  same 
anv  shed  or  ^hcnlS)  or  other  conveniiiit  buildings  during  the  mid. 
terni,  he  the  said  E.  F.  from  time  to  time  scouring  and.  ciea»> 
ling  the  ditches  and  repairing  and  niakiug  good  the  foooo^ 
ht-d^res,  tmd  gates,  upon  and  belonging  to  the  saiil  preaiaBi. 
Jtrid  tlic  said  E.  F.  dotir  agree  to  t;ike  the  aforesaid  premiaet 
fnr  the  said  term,  and  m  the  said  rent,  payable  i«  m.oimer  afore- 
said, tmd  to  execute  a  couatcrpurt  of  the  Icaae  to  be  tlierttof 
gran^^'<^^>    ^^  witness,  ^c. 


Agreement 
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Agreement  Jbr  Lodgings, 

Memorandum  of  an  agreement  entered  into  this 
day  of  ISO*,  by  and  between  E.  F.  of,  &c.  and  G.  H. 

of,  &c.  whereby  the  said  E.  F.  agrees  to  let,  and  the  said  G.  H. 
agrees  to  take,  the  rooms  or  apartments  following:  that  is  to  say, 
an  entire  first  floor,  and  one  room  in  the  attic  story  or  garrets, 
and  a  back  kitchen  and  cellar  opposite,  with  the  use  of  the  yard 
for  drying  linen  or  beating  carpets  or  clothes,  being  part  of  a 
house  and  premises  in  which  the  said  E.  F.  now  resides,  situate 
arid  being  in  To  have  and  to  hold  the  said  rooms  or 

apartments,  and  the  use  of  the  said  yard  as  aforesaid,  for  and 
during  the  term  of  half  a  year,  to  commence  from  next 

after  the  date  hereof,  at  and  for  the  yearly  rent  of  pounds 

of  lawful  money  of  Great  Britain,  payable  quarterly,  by  even 
and  equal  portions ;  the  first  quarterly  payment  to  be  made  onl 
next  ensuing  the  date  hereof:  And  it  is  further  agreed, 
that  at  the  expiration  of  the  said  term  of  half  a  year,  the  said 
G.  H.  may  hold,  occupy,  and  enjoy  the  said  rooms  or  apartments, 
and  have  the  use  of  the  said  yard  as  aforesaid,  from  quarter  to 
quarter,  for  so  long  a  time  as  the  said  G.  H.  and  E.  F.  may  and 
shall  agree,  at  the  rent  of  for  each  quarter,  and 

that  each  party  be  at  liberty  quit  possession,  on  giving  to  the 
other  a  quarter's  notice  in  writing  or  warning.  And  it  is  also 
further  agreed  between  the  said  parties,  that  when  the  said  G.  H. 
shall  quit  the  premises,  he  shall  leave  them  in  as  good  condition 
and  repair  as  they  shall  be  in  on  his  taking  possession  thereof 
reasonable  wear  excepted. 
As  witness,  &c. 


An  Agreement  to  let  a  ready-Jiirnished  Lodging, 

JMEMORANDUM  of  an  agreement  entered  into  this 
day  of  in  the  year  of  our  Lord  by  and  betweadi 

J.  K.  of,  &c.  of  the  one  part,  and  L.  M.  of,  &c.  of  the  other 
part,  by  which  the  said  J.  K.  agrees  to  let  the  said  L.  M.  a  room- 
er apartment  up  paii  of  stairs  forwards  in  his  the  said 
J.  K.'s  house,  situate  in  street,  in  the  parish  and  county - 
aforesaid,  ready  furnished ;  togetlier  with  the  use  and  attendance 
of  his  servant,  in  common  with  the  pther  lodgers,  &( 
such  hours  and  times  when  he  himself  can  spare  And 
also  the  use  of  a  cellar,  at  the  rent  of  pounds  of  lawful 
money  of  Grtat  Britain  per  quartexi  aod  the  said  L.  M,  agrees 
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to  take  the  said  room  or  apartment,  with  the  use  of  the  servant 
and  cellar  as  aforesaid,  at  the  rent  aforesaid,  >and  also  to  find  and 
provide  for  himself  all  manner  of  linen  and  china  or  crockery 
ware  whatsoever  that  he  shall  have  occasion  for,  artd.  that  if  he 
sh^  break  or  damage  any  part  of  the  furniture  of  the  said  J.  K. 
he  Will  make  good  or  repair  the  same,  or  pay  her  sufficient  to 
enable  her  to  put  the  same  in  the  same  plight  and  condition  as 
tH^  now  are  in.  And  it  is  further  agreed,  that  if  either  party 
sl)all  quit  or  leave  the  premises,  he  or  bbe  sliall  respectively  give 
or  take  a  quarter's  notice  or  warning. 
*.  As  witness,  &c 

Note. — These  agreements  must  be  on  an  agreement  stamp; 
but  it  is  not  nec/e»sary  that  they  should  be  stamped  before  they 
are  signed  by  the  parties;  it  will  be  suiKcient  to  be  done  within 
twenty-one  days  after. 


Lease  of  a  House. 

J  HIS  Indenture, made,  &c._between  A.  A. of,  &c.  of  the  one  part, 
and  H.  H.  of,  &c.  of  tlie  other  part,  witnessetli,  that  for  and 
in  consideration  of  the  yearly  rent,  and  of  the  covenants,  provi- 
soes, and  agreements,  hereinafter  reserved  and  contained,  by' 
ajad  on  the  part  and  behalf  of  tlie  eaid  H.  H.  his  executors,  ad- 
ministrators, and, assigns,  to  be  paid,  observed,  and  performed, 
he  the  said  A.  A.  hath  demised  and  leased,  and  by  tlicse  presents 
doth  demise  and  lease  unto  the  said  H.  H.  his  executors,  admi- 
nistrators, and  assigns,  all  that  mctbuage  or  tenement  and  dwel- 
Ung-house,  situate  and  being  on  the  side  or  part  of 

street,  in  the  parish  of  in  the  city  of  Londoti,  together 

with  [^herc  describe  the partictJars  of  i fie  premiers'};  And  also  aU 
ways,  passages,  lights,  casements,  rooms,  vaults,  cellars,  areas, 
yards,  water-cour«cs,  profits,  conveniences,  liereditamcnt5,  and 
appurtenances  whatsoever,  to  the  said  nicssunge  or  premises 
hereby  demised,  belonging  or  in  any  ways  appertaining,  or  re- 
puted or  known  to  be  part,  parcel  or  member  thereof:  all  and 
■  singular  which  said  messuage  and  premises  are  now  or  lately  were 
hi  the  occupation  of  G,  G.  his  apsignee  or  aissign?,  to  liave  and 
to  hold  the  said  n!  •     or  tenement  and  premises,  with  the 

i^purti  nances  hi  scd,  or  so  mentioned  to  b«.'  unto  liie 

iaid  H.  FI.  li  ri,  administrators,  and  from  tlie 

J5th   day  o  '>er  last   past,  for  and  >.  iiu  term  o£ 

twenty-one  years  ilicncc  next  f  .iid  fuil\  U)  l)t.'  comp!  ;  j 

and  ended,  determinable  ncvt,.  ;i  the  expiration  ol  iix 

firtit 
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^1^1  seven  or  fourteen  years  thereof,  upon  sucli  conditions  as  are 
"hereinafter  mentioned:  he  the  said  H.  H.  his  executors,  admi- 
nistrators, and  assigns,  yielding  and, paying  yearly  and  every 
year  during  the  said  term,  unto  the  said  'A.  A.  his  executors, 
administrators,  and  assigns,  the  yearly  rent  or  sum  of 
pounds,  of  lawful  money  of  the  united  kingdom  of  Great  Britain 
and  Ireland,  current  in  Great  Britain,  the  same  to  be  paid  by 
equal  quarterly  payments  on  the  respective  days  following: 
namely,  on  the  t^5th  day  of  March,  the  24th  day  of  June,  the 
29th  day  of  September,  and  the  25th  day  of  December,  in  every 
year,  (save  and  except,  at  all  times  during  the  said  term,  such 
proportionable  part  of  the  said  yearly  rent  of  pounds 

as  shall  or  may  grow  due  during  such  time,  or  the  messuage  qr 
tenement  hereby  demised,  shall  v/ithout  the  hindrance  of  the 
said  H.  H.  his  executors,  &c.  be  and  remain  uninliabitable  by 
reason  of  accidental  fire, )  and  to  be  clear  of  all  and  all  mannei: 
of  parliamentary,  parochial,  and  other  taxes,  assessments,  rate?, 
and  deductions  v/hatsoever;  the  first  quarterly  payment  thereof 
to  commence  and  be  made  on  the  2ith  day  of  June  next  ensuing 
the  date  of  these  presents.  And  the  said  H.  H.  doth  hereby  for 
himself,  his  executors,  &c.  covenant,  promise,  and  agree  to  and 
with  the  said  A.  A.  his  executors,  &c.  that  he  the  said  H.  H.  h(s 
executors,  &c.  shall  and  will  yearly  and  every  year  during  the 
continuance  of  the  said  term  hereby  demised  (save  and  except 
as  aforesaid,)  well  and  truly  pay,  or  cause  to  be  paid,  unto  the 
said  A.  A.  his  executors,  &c.  the  said  yearly  sum  or  rent  qf 
pounds,  of  lawful  money  of  the  united  kingdom  qf 
Great  Britain  and  Ireland,  current  in  Great  Britain,  on  the  re- 
spective days,  and  in  the  manner  the  same  is  hereinbefore  ma4e 
payable.  And  also  shall  and  will  well  and  truly  pay,  or  causa  tp 
be  paid,  all  and  all  manner  of  taxes,  assessments,  rates^  and  in^- 
positions  whatsoever,  parliamentary,  parochial  or  otherwise,  (the 
land-tax  only  excepted,)*  which  now  are,  or  shall  at  any  time 
during  the  continuance  of  the  said  term  hereby  demised,  be 
assessed,  rated,  or  imposed  on  the  said  demised  messuage  or 
tenement,  and  premises,  or  any  part  thereof,  or  on  the  said  yearly 
rent  hereby  reserved,  or  any  part  thereof,  or  oa  the  said  H.  I^, 
his  executors,  &c.  on  account  thereof.  'And  also  he  the  said 
H.  H.  his  executors,  &c.  shall  and  will,  at  his  and  their  own  pro^ 
per  costs  and  charges,  cause  to  be  well  and  sufSciently  painted, 
all  the  outside  wood  and  iron  work  belonging  to  the  said  mes- 
suage or  tenement  and  premises  hereby  demised,  every  third  year 
during  the  continuance  of  the  said  term,  and  at  his  and  their  like 
proper  costs  and  charges,  shall  and  will  at  all  times  during  the 
continuance  of  the  said  term,  keep  in  a  good,  sufficient,  and 
tenantable  state  of  repair,  as  well  all  and  singular  the  glass  and 
Other  windows,   wainscots,   rooms,  floors,    partitions,    ceilings, 
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tilings,   vralls,   rails,   fences,   pavements,   grates,  sinks,  priTies, 
drains,  wells,  and  water-courses,  as  also  all  and  every  other  the 
parts  and  appurtenances  of  the  said  messuage  or  tenements  and 
premises  hereby  demised,  (damage  happening  by  casual  fire  only 
excepted).     And  further,  that  it  shall  be  lawful  for  the  said  A,  A. 
his  executors,  &c.  either  alone  or  with  others,  twice  in  every  year 
during  the  said  term  hereby  granted,  at  such  times  of  the  year 
as  to  him  or  them  shall  seem  meet,  to  enter  at  seasonable  times 
of  the  day  into  and  upon  the  said  messuage  or  tenement  and  pre- 
mises hereby  demised,  and  ever^'  part  thereof,  and  there  to  view 
and  examine  the  state  and  condition  thereof,  notice  of  such  in- 
tention to  view  being  at  all  times  previously  given  unto  the  said 
H.  H.  his  executors,  &c.  one  day  at  least  before  th«  same  shall 
take  place;  and  in  case  any  decay  or  want  of  reparation  be  found 
on  such  view,  the  said  11.  H.  for  himself,  executors,  &c.  doth 
hereby  covenant,  promise,  and  agree,  to  and  with  the  said  A.  A. 
his  executors,  &c.  to  cause  the  same  to  be  well  and  sufficiently 
repaired  and  amended  within  the  space  of  six  months  atlcr  notice 
thereof  in  writing  shall  have  been  given  to  him  or  them  for  that 
purpose.     And  the  said  H.  H.  doth  for  himself,  his  executors, 
&c.  promise,  covenant,  and  agree,  to  and  with  the  said  A.  A.  his 
executors,  &c.  that  he  the  said  H.  H.  his  executors,  &c.  at  the 
cad  or  earlier  determination  of  the  said  term  hereby  granted, 
shall  and  will  leave  and  yield  up  unto  the  said  A.  A.  his  execu- 
tors, &c.  all  and  singular  the  said  messuage  or  tenement  and  pre- 
mises,  with  their,  appurtenances,  in  such  good,  sufficient,  and 
tenantable  state  of  repair  as  aforesaid,  together  with  all  and  every 
the   doors,   locks,   keys,  bolts,   bars,  chiinney-pieccs,  dressers, 
shelves,  water-pipes,  and  other  things  mentioned  in  an  inventory 
or  schedule*,  hereunder  written  or  hereunto  annexed,  in  as  good 
plight  and  condition  as  the  same  now  are,  (reasonable  use  and 
wear  thereof  and  casualties  happening  by  fire  only  excepted,) 
provided  always  and  these  presents  are  upon  this  express  condi- 
tion, that  if  the  said  yearly  retit  hereby  reserved,  or  any  part  ol 
thereof,  shall  be  in  arrears  and  unpaid  for  the  space  of 
days  next  after  any  of  the  days  wliereon  the  same  is  hereinbefore 
covenanted  to  be  paid  Jis  aforesaid,  (it  being  first  lawfully  de- 
manded,) or  if  the  said  H.  H.  his  executors,  &c.  shall  not  well 
and  truly  observe  and  keep,  according  to  their  true  intent  and 
meaning,  all   and  every  the  covenants,  clauses,  provisoes,  and 
agreements  by  him  and  them  to  be  observed  and  kept,  then  and 
from  thenceforth  in  either  of  thw  said  cases,  it  shall  l)e  luwt'ul 
for  the  said  A.  A.  his  executors,  &c.  to  re-enter  into  and  upon 
the  said  hereby  demised  metsuugc  or  tenement  and  premises,  or 
any  part  thereof,  in  the  name  of  the  whole,  and  the  same  to 
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have  again,  re-possess,  retain,  and  enjoy,  as  his  and  tlieir  former 
estate;  and  the  said  H.  H.  his  executors,  &c.  and  all  other  te- 
nants and  occupiers  of  the  said  premises,  thereout  utterly  to  eject 
and  remove,  and  that  from  and  after  such  re-entry  made,  this 
lease,  and  every  clause  and  thing  herein  contained,  shall  deter- 
mine, and  be  utterly  void  to  all  intents  and  purposes,  any  thing 
herein  contained  to  the  contrary  notwithstanding.  And  the  said 
A.  A.  for  himself,  his  executors,  &-c.  doth  covenant,  promise,  and 
agree,  to  and  with  the  said  H.  H.  his  executors,  &c.  by  these 
presents,  in  manner  following,  that  is  to  say,  that  he  the  said 
H.  H.  his  executors,  "^-c.  paying  the  rent  hereby  reierved  in 
manner  aforesaid,  and  performing  the  covenants  and  agreements, 
herein  contained,  and  by  him  and  them  to  be  performed,  shall 
and  lawfully  nray  peaceably  and  quietly  hold,  occupy,  and  en- 
joy the  messuage  or  tenement,  and  all  other  the  premises  hereby 
demised,  for  and  during  the  said  term  of  twenty-one  years 
hereby  granted,  without  any  lawful  action,  suit,  or  interruption 
of  the  said  A.  A.  his  executors,  <S:c.  or  any  other  person  lawfully 
claiming  by,  from,  or  under  hin>,  or  any  of  them;  and  that  freed 
and  discharged,  or  otherwise  by  the  said  A.  A.  his  executors,  &c. 
saved  harmless  and  indemnified  from  the  rents  and  covenants  re- 
served and  contained  in  a  certain  indenture  of  lease,  bearing 
date  the  day  of  in  the  year  of  our  Lord 

whereby  the  said  A.  A.  holdeth  the  said  messuage  or 
tenement  and  premises  hereby  demised,  from  the  date  hereof 

for  the  term  of  sixty-one  years,  and  from  »I)  claims 
•and  demands  whatsoever  in  respect  thereof.  And  the  said  A.  A. 
doth  hereby  further  covenant,  promise,  and  agree  to  and  with 
the  said  H.  H.  his  executors,  &c.  that  the  said  A.  A.  his  execu- 
tors, &c.  shall  and  will,  before  the  expiration  of  this  present  lease, 
on  the  request,  and  at  the  costs  and  charges  of  the  said  H.  H. 
his  executors,  &c.  grant  and  execute  unto  him  and  them,  a  new 
and  fresh  lease  of  the  messuage  or  tenement  and  all  other  the 
premises  hereby  demised,  with  their  ."ppurtenances,  for  the  fur- 
ther term  of  y«^ars,  to  commence  from  the  expiration  of 
the  term  hereby  granted,  the  same  to  he  at  the  same  yearly  rent, 
payable  in  like  manner,  and  under  and  subject  to  the  like  cove- 
nants, provisoes,  and  agreements,  (except  a  covenant  for  the 
renewal  thereof  at  the  end  of  such  further  term,)  as  are  con- 
tained in  these  presents,  such  new  lease  however  to  be  granted 
and  be  valid,  only  on  condition  that  the  said  H.  H.  his  executors, 
&c.  do  execute  a  counter-part  thereof,  and  also  pay  unto  the  said 
A.  A.  his  executors,  &c.  the  sum  of  pounds  of  lawful 
money,  &c.  at  the  time  of  executing  the  said  lease,  as  and  by 
way  of  fine  or  premium  for  the  renewal  thereof.  And  also,  .that 
if  the  said  H.  H.  his  executors,  &c.  shall  be  desirous  to  quit  the- 
said  messuage  or  tenement  and  premise*  hereby  deniised,  at  the 
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expiration  of  the  first  seven  or  first  fourteen  years  of  the  term  of- 
twenty-one  years  hereby  granted  thereof;  and  of  such  his  or 
their  desire,  shall  give  notice  in  writing  to  the  said  A.  A.  his  exe- 
cutors, &c.  six  calendar  montlis  before  the  expiration  of  the  said 
first  seven  or  fourteen  years,  (as  the  case  may  be,)  then  and  in 
such  case,  (all  arrears  of  rent  being  duly  paid,  and  the  said 
messuage  or  tenement,  and  all  other  the  premiseu  hereby  demised, 
being  in  such  repair  as  they  are  hereinbefore  covenanted  to  be 
maintained  and  letl  in,)  this  lease  and  every  clause  and  thing 
herein  contained,  shall,  at  the  expiration  of  the  first  seven  or 
fourteen  yearg  of  the  said  term  of  twenty-one  years  hereby 
granted,  (wliichever  be  in  the  said  notice  expressed,)  determine 
and  be  utterly  void  to  all  intents  and  purposes,  in  like  manner  as 
if  the  whole  term  of  twenty-one  years  had  run  out  and  expired,, 
any  thing  in  tliese  presents  contained  to  the  contrary  notwith- 
standing. In  witness  whereof  the  said  parties  have  hereunto  se( 
their  hands  and  seals,  the  day  and  year,  first  above  written. 

A.  A.  (Seal.) 
H.'H.  (Seal.) 
Sealed  and  delivered  in  the  presence  of 

B.  B.  of  ♦ 

G.  G.  of 


Assignment  of  Lease  and  Premises  hy  Indorsement. 

Know  all  men  by  these  presents,  that  I,  the  within  named 
A.  B.  for  the  consideration  hereinafter  mentioned,  have  af,frced 
to  assign  over  unto  N.  O.  now  or  late  servant  to  Elizabeth  Long, 
of  'Savile-row,  in  the  county  of  IVIiddiesex,  widow,  his  executors, 
administrators,  and  assigns,  the  within  mentioned  messuage  or 
tenement  and  premises.  Now  these  presents  witness,  that  in 
pursuance  of  the  said  agreement,  and  for  and  in  consideration  of 
the  sum  of  five  pounds  of  lawful  money  of  Great  Britain  to  the 
•aid  A.  li.  in  hand,  paid  by  the  said  N.  ().  at  or  before  the  sealing 
and  delivery  of  these  presents,  the  receipt  whereof  is  hereby  ac- 
knowledged, he,  the  said  A.  B.  hatli  granted,  bargained,  sold, 
assigned,  triuisferred,  and  set  over,  and  by  these  presents  doth 
grant,  bargiiin,  sell,  assign,  transfer,  and  set  over  unto  tlie  said 
N.  O.  his  executors,  administrators,  and  assigns,  all  that  the 
rocssuiige,  tenement,  and  all  and  singular  other  the  premises  i« 
and  by  tin'  within  written  indenture  of  lease  demised,  or  meA. 
tioned  or  intended  so  to  be,  with  their  and  every  of  their  appur- 
tenances: and  all  the  esUite,  right,  title,  interest,  term  of  yearg 
to  come  and  unexpired,  projKjrty,  claim,  i.-nd  demand  whatso- 
iver,   uf  the  uithiu   u:;iued  A.  B.  of,  in,   to,   or  out  of  the  same 
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premises,  every  or  any  part  thereof,  together  with  the  said  in- 
denture of  lease.  To  have  and  to  hold  the  said  piece  or  parcel 
of  ground,  and  all  and  singular  other  the  premises  hereby^  or 
mentioned  to  be  hereby  assigned,  with  their  and  every  of  their 
appurtenances,  unto  the  said  N.  O.  his  executors,  administrators, 
and  assigns,  from  the  feast-day  of  St.  Michael  the  Archangel  now 
next  ensuing  the  day  of  the  date  hereof,  for  and  during  all  tlie 
rest,  residue,  and  remainder,  which  shall  be  then  to  come  and 
unexpired  of  the  term  of  twenty-one  years,  in  and  by  the  within 
written  indenture  of  lease  granted  thereof,  (determinable,  never- 
theless, at  the  option  of  the  said  N.  O.  his  executors,  adniini-. 
strators,  and  assigns,  at  the  end  of  the  first  seven  or  fourteen 
years  of  the  term  of  twenty-one  years  within  granted,  upon  the 
said  N.  O.  his  executors,  administrators,  or  assigns,  giving  such 
notice  to  the  said  A.  B.  his  executors,  administrators,  and  assigns, 
as  the  said  A.  B.  is  required  to  give  in  and  by  the  within  written 
indenture, )  subject,  nevertheless,  to  the  pajniient  of  the  rent  and 
performance  of  the  covenants,  in  the  same  indenture  of  lease  re- 
served and  contained  on  the  tenant  or  lessee's  part,  from  hence- 
forth to  be  paid,  done,  and  performed.  \_Here  may  be  added 
covenants  for  quiet  enjoyment,  for  further  asfurance,  and  for  in- 
demnity.'\ 

In  witness  whereof  the  said  parties  have  hereunto  set  their 
hands  and  seals,  this  eighth  day  of  January,  one  thousand  seven 
hundred  and  ninety^twtj. 

Witness, 
W.  C.  A,  B,  (Seal.) 

J.  W,  N.  6.  (Seal.) 

Note.-^This  will  require  a  deed  stamp,  besides  the  stamp  oa 
the  deed. 


Notice  from  the  Landlord  to  the  Tenant^ 
Sir, 

I  Hereby  give  you  notice  to  quit  and  deliver  up  the  premises 
which  you  now  hold  of  me,  situate  at  in  the  parish  of 

in  the  county  of  on  next  or 

at  the  expiration  of  the  current  year  of  your  tenancy;  or  in 
failure  whereof,  for  such  time  as  you  shall  hereafter  continue  in 
possession,  I  shall,  according  to  the  statute  in  such  case  made  and 
provided,  require  and  insist  upon  the  net  j'early  rent  cr  sum  of 
.     ;  .  being  double  the  value  of  the  premises,     Datecl 

this  day  of 

Q,  H.  Landlord, 
To  A.  B.  Tenant, 

AnotM^ 
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Another  Form, 
Mm.  C.  D. 

I  Hereby  give  you  notice  to  quit  and  deliver  up  to  me,  on  Christ- 
xnas-day  next,  or  at  the  end  of  your  tenancy,  which  shall  expire 
next  after  the  end  of  half  a  year  from  the  date  hereof,  the 
peaceable  and  quiet  possession  of  all  those  two  messuages,  tene- 
ments, and  dwelling-houses,  with  their  appurtenances,  situate 
in  the  parish  of  in  the  city,  county,  or  borough 

of  which  you  lately  held  under  Messrs.  and 

which  you  now  hold  of  me,  as  tenant  fr^m  year  to  year,  provided 
your  tenancy  originally  commenced  at  Christmas  or  otherwise. 
Dated  this  day  of  18 

A.  B. 


Notice  to  quit  by  the  Tenant, 

I  Hereby  give  you  notice  that  on  the  day  of 

I  shall  quit  possession  of  the  messuage  or  tenement  and  premises 

which  I  now  hold  of  you,  situate  at  in  the  parish  of 

in  the  county  of 
-  Dated  this  day  of  18 

A.  B.  Tenant. 

To  G.  M.  Landlord. 


r       Notice  to  repair. 
Sir, 

You  are  hereby  required  to  put  in  good  and  tcnantable  repair 
•II  and  singular  the  messuage  or  tenement  and  premises  which 
you  now  hold  of  me,  situate  at,  &c.  particularly  [^spuifying  the 
repairs  necessary.'] 

Witness  my  hand,  thif  day  of 

N.  C.  Landlord. 
To  P.  K,  Tenant 
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Bill  of  Sale  of  Goods  and  Chattels* 

Know  all  men  by  these  presents,  that  I  G.  II.  of  in 

consi'deratian  of  the  sum  of  to  me  in  hand  paid  by  I*.  N. 

©f  at  and  before  the  sealing  and  delivery  of  these  pre- 

sents, the  receipt  whereof  I  do  hereby  acknowledge,  have  bar- 
gained, sold,  released,  granted,  and  confirmed,  and  by  theae 
presents  do  bargain,  sell,  release,  grant,  and  confirm  unto  the 
said  P.  N.  all  the  goods,  houshold-stufF,  and  implements  of  hous- 
hold,  and  all  other  goods  and  chattels  whatsoever,  mentioned 
and  expressed  in  the  schedule  hereunto  annexed,  now  remaining 
and  being  in  To  have  and  to  hold  all  and  singular  the 

said  goods,  houshold-stuff,  and  implements  of  houshold,  and  every 
of  them,  by  these  presents,  bargained,  sold,  released,  granted, 
and  confirmed  unto  the  said  P.  N.  to  the  only  proper  use  and  be- 
hoof of  the  said  P.  N.  his  executors,  administrators,  and  assigns 
ever.  And  I  the  said  G.  H.  for  myself,  my  executors,  and  ad- 
ministrators, all  and  singular  the  said  goods  and  houshold-stuf^ 
unto  the  said  P.  N.  his  executors,  administrators,  and  assigns, 
against  me  the  said  G.  H.  my  executors,  administrators,^  and 
assigns,  and  against  all  and  every  other  person  or  persons  what's 
soever,  shall  and  will  warrant,  and  for  ever  defend  by  these  pre- 
sents; of  which  goods,  houshold-stuif,  and  implements  of  hus- 
bandry, I  the  said  P.  N.  have  put  the  said  G.  H.  in  full  posses- 
sion by  delivering  to  him  one  silver  cup  in  the  name  of  all  the 
said  goods  and  chattels,  at  the  sealing  and  delivery  thereof.  Jo 
iritness,  &c. 


Bond  for  Payment  of  Money  hy  Ltstahnenis. 

Know  all  men  by  these  presents,  that  we  D.  f .  the  younger^ 
of  ,  in  the  county  of  ,  esq.  P.  W,  of  , 

in  the  said  county,  and  L.  M.  of  ,    in  the  county  of 

,  widow,  are  held  and  firmly  bound  to  D.  I.  the  elder, 
of  "  ,  aforesaid,  in  the  sum  of  of  good  and 

lawful  money  of  Great  Britain,  to  be  paid  to  the  said 
D.  I.  the  elder,  or  his  certain  attorney,  executors,  administrar 
tors,  or  assigns,  for  which  payment,  well  and  truly  to  be  made, 
we  bind  ourselves,  and  each  ofi  us  bind  himself,  our  heirs,  execu- 
tors, and  administrators,  of  each  of  us,  firmly  by  these  presents, 
sealed  with  our  seals,  dated  this  day  of  ,  in  the 

year  of  our  Lord  .     Whereas  the  above-named  D.  I.  the 

elder,  and  D.  I.  the  voimger,  have  hith«rto  carried  on  the  business 

of 
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©f  Btockbrokers,  in  copartnership:  and  wfieroas  the  said  D.  I, 
the  elder  is  about  to  retire  from  business,  and  assign  over  his 
share,  praf)erty,  and  effects  therein,  nnto  the  said  D.  I.  the 
younger,  which  has  accordinglj'  been  done  by  indenture,  bearing 
even  date  with  the  above  written  obligation ;  in  consideration 
whereof  the  said  D.  I.  the  younger  has  agi-eecl  to  pay,  and  seeure 
to  be  paid,  unto  the  said  D.  I.  the  sura  of  ,  in  such  manner 

as  in  the  same  indenture  is  expressed,  and  the  further  sum  of 
(making  in  all  the  sum  of  >)  ^X  ^^  above  written  obligation. 

Now  the  condition  of  the  above  written  obligation  is  such,  that  if  the 
above  named  D.  I.  the  j'ounger,  P.  W.  and  L.  M.  or  any  or  either 
of  them,  their  heirs,  executors,  or  administrators,  or  the  heirs, 
executors,  or  administrators,  of  any  or  either  of  them,  or  some 
or  one  of  them,  do  and  shall  well  and  truly  pay,  or  cause  to  be 
paid  unto  the  above  named  D.  I.  the  elder,  his  executors,  ad- 
ministrators, or  assigns,  the  full  sum  of  of  lawful  money 
of  Great  Britain,  with  interest  for  the  same  after  the  rate,  days, 
place,  and  times,  and  in  the  manner  following,  that  is  to  say, 
the  sum  of                  part  thereof  on  or  before  the  day  of 

,  which  will  be  in  the  year  of  our  Lord  ,  toge- 

ther with  interest  for  Ap  same  sum  of  ,  after  the  rate  of 

for  every   "^        ,  by  the  year,  in  the  mean  time  by 
equally  quarterly  payments,  ou  the  day  of  ,  the 

day  of  ,  the  day  of  ,  and 

the  day  of  ,  in  each  said  year ;  and  the  further 

sum  of  of  like  lawful  mouey,  the  remaining  part  of  the 

said  sum  of  ,  on  the  day  of  ,  which  will 

be  in  the  year  of  our  Lord  ,  togetlier  with  interest  for 

the  same  after  the  rate,  and  in  the  days  aforesaid,  in  the  said 
year;  ail  which  payments  are  to  be  made  at  ,   in  the 

county  of  ,  between  the  houri  of  twelve  and  two  o'clock 

in  the  afternoon,  the  above  written  obligation  shall  be  void; 
but  if  default  shall  at  anytime  be  made  in  payment  of  all,  either, 
or  any  part  of  the  said  principal  sums  of  and  , 

or  of  the  interest  for  the  same,  or  for  either  of  them,  or  any  part 
of  the  said  interest,  at  any  or  eitlier  of  the  days  and  times  above 
mentioned,  for  payment  thereof  respectively,  then  the  said  obli'^. 
gation  shall  remain  and  be  in  full  force  and  clHcacy. 


Condition  to  Trustees^  in  consideration  of  a  Marriage  and  Mar- 
riage-Portion to  leave  the  IViJ'e  and  her  Issue  a  competent  For- 

tune. 

jHE  condition  of  this  obligation  is  such, 'that  whereas  a  mar- 
riage is  intended  to  be  shortly  had  and  solemnized  between  the 
above  bounden  U.  D.  and  E.  F.  spinster,  daughter  of  G.  IL  of     » 

with 
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with  whom  the  said  B.  D.  is  to  receive  as  a  marriage-portion  the 
sum  of  to  be  applied  in  manner  herein-after  mentioned; 

if  therefore  the  said  marriage  shall  take  effect,  and  the  said  B.  D. 
shall  die  in  the  Ijfe^time  of  the  said.  E.  F.  then  if  the  heirs,  exe- 
cutors, or  administrators  of  him  the  said  B.  D.  do  and  shall, 
within  six  months  after  his  death,  pay  or  cause  to  be  paid  into 
the  hands  of  the  above-named  M.  N.  O.  O.  and  R.  S.  the  sum  of 
to  be  by  them  applied  upon  the  trusts  and  for  the  ends 
and  purposes  following,  (that  is  to  say)  That  the  said  trustees, 
and  the  survivors  and  survivor  of  them,  shall  pay  pounds, 

parcel  of  the  said  pounds,  to  the  said  E.  F.  for  lier  sole 

use  and  benefit;  and  in  case  the  said  B.  D.  shall  leave  any 
(Child  or  children  of  his  body  on  the  body  of  the  said  E.  F. 
begotten,  which  shall  live  to  be  married  or  attain  the  age  of 
twenty-one  years,  the  said  trustees  shall  pay  pounds,  re- 

sidue of  the  said  pounds,  to  such  child  or  children 

equally  among  them,  share  and  share  .alike,  as  and  when  they 
shall  severally  be  married,  or  attain  the  age  of  twenty-one  years 
respectively,  and  the  interest  thereof  in  the  mean  time  to  be 
applied  for  their  maintenance:  And  in  case  the  said  B.  D.  shall ' 
leave  no  issue  of  his  body  on  the  body  of  the  said  E.  F.  begotten, 
or  leaving  issue,  and  such  issue  shall  all  happen  to  die  before  their 
marriage  ©r  age  of  twenty-one  years,  then  the  said  last-men- 
tioned sum  of  pounds  to  be  likewise  paid  to  the  said  E.  F, 
^er  executors  and  administrators ;  then,  &c.  or  else,  &c 


Condition  of  a  Bondjrom  ftco  Persons  imporvered  by  the  Letter 
of  Attorney  ()f  a  Tradesman  to  get  in  his  Estate,  duly  ac- 
count, S)-c. 

\VHEREAS  the  above-named  A.  B.  by  his  deed  poll  or  writing 
under  his  hand  and  seal,  bearing  even  date  herewith,  hath  con- 
stituted and  appointed  the  above-boundcn  C.  D.  and  E.  F.  his 
attorney  and  attornies,  jointly  and  severally  for  him  the  said 
A.  B.  and  in  his  name  and  to  his  use,  to  risk,  demand,  sue  for» 
recover,  and  receive  all  such  sum  and  sums  of  money,  debts  and 
demands  whatsoever,  which  now  are,  or  at  Christmas  now  next 
ensuing  shall  be  due  and  owing  to  the  said  A.  B.  or  his  estate, 
from  any  person  or  persons,  or  customers,  of  him  the  said  A.  B. 
in  the  way  of  his  late  trade  of  a  grocer,  and  to  do  such  other  law- 
ful and  necessary  acts,  for  the  purposes  aforesaid,  as  in  such  deed 
poll  or  writing  are  in  that  behalf  mentioned,  as  by  the  same  deed 
poll  or  writing  may  appear:  Now  the  condition  of  the  above- 
written  obligation  is  such,  that  if  tlie  said  C.  D.  and  E.  F.  their 

executors 
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executors  or  administrators,  do  and  shall,  from  time  to  time,  well 
and  truly  pay  or  cause  to  be  j)aid  over  unto  the  said  A.  B.  his 
executors,  administrators,  or  assigns,  upon  demand,  all  such  sum 
asd  sums  of  money,  debts  and  demands,  as  they  the  said  C.D.  and 
E.  F.  sf»al]  from  time  to  time  receive  by  virtue  of  the  said  letter 
of  attorney,  or  otherwise,  to  the  use  of  the  said  A.  B.  or  hit 
estate,  from  any  person  or  persons  whatsoever,  debtors  to  the 
•aid  A.  B.  or  hrs  estate,  in  the  way  of  his  said  late  trade  as  afore- 
atid,  without  fraud  or  delay,  then  the  above-written  obligation  to 
W  void,  or  else  to  be  and  remain  in  full  force. 


A  gereral  Letter  nf  Attorney  to  receive  Debts. 

Know  all  men  by  these  presents,  that  I,  C.  D.  of 
fcave  made,  ordained,  autliorized,  constituted,  and  appointed,  and 
by  these  presents  do  make,  ordain,  authorize,  constitute,  and  ap- 
point K.  S.  of  my  true  and  lawful  attorney,  forme  and 
in  my  name,  and  to  my  use  (or,  but  to  the  use  of  him  the  said 
R.  S.}  to  ask,  demand,  sue  for,  recover,  and  receive  of  T.  V. 
of  all  such  sum  and  sums  of  money,  debts  and  de- 
mands whatsoever,  which  now  are  due  or  owing  unto  me  the  said 
C.  D,  by  and  from  the  said  T.  V.  and  in  default  of  payment 
thereof,  to  liavc,  use,  and  take  nil  lawful  ways  and  Tneans  in  my 
same  or  otb<:rjrise,  for  the  recovery  thereof  by  attachment, 
distress,  re-entry,  or  otherwise,  and  compound  and  agree  for 
the  samr,  snd  on  receipt  thereof,  acquittances  or  other  sufficient 
dischrtrgfs  for  the  Fame,  for  me  and  in  my  name  to  make,  seal, 
and  deliver,  and  to  do  all  lawful  acts  and  things  whatsoever, 
concerning  the  premises,  as  fully  in  every  respect  as  I  myself 
HiF^t  or  could  do  if  I  were  personally  present,  and  an  attorney 
or  attomies  under  him  for  the  purposes  aforesaid,  t«'  make  an.l  at 
his  pleasure  to  revoke:  hereby'  ratifying  and  confirming  all  and 
whatsoever  my  said  attorney  shall  in  my  name  lawful))'  do  or  cause 
to  be  done  in  and  about  the  premises,  by  virtue  of  theae  presentj. 
lu  witness,  &c. 


Articles  of  C<>partaerthip  Jbr  carrying  on  a  joint  Trade. 

Articles   of  agreement  indented,  ^.  between   A.  B.   of 
of  the  one  part,  and  C.  D.  of  of  the  other 

part, 

1st.  Tlic 
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1st.  The  said  A.  B.  and  C.  D.  have  joined,  and  by  these  pre- 
sents do  join  themselves  to  be  copartners  together  in  the  art  or 
trade  of  and  all  things  thereto  belonging;  and  also  ia 

buying,  selling,  vending,  and  retailing  all  sorts  of  wares,  goods, 
and  commodities  belonging  to  the  said  trade  of  which 

said  copartnership  is  to  continue  from  for  and  during, 

and  unto  the  full  end  and  term  of  from  thence  next  en- 

suing, and  fully  to  be  complete  and  ended-  And  to  that  end 
and  purpose,  he  the  said  A.  13.  hath,  the  day  of  the  date  of  these 
presents,  delivered  in  as  stock  the  and  the  said  C.  D.  the 

sum  of  to  be  used,  laid  out,  and  employed  in  commoa 

between  them,  for  the  management  of  tlie  said  trade  of 
to  their  mutual  benefit  and  advantage.  And  it  is  agreed  between 
the  said  parties  to  these  presents,  and  the  said  copartners  each 
for  himself  respectively,  and  for  his  own  particular  part,  and  for 
his  executors  and  administrators,  doth  severally  and  not  jointly 
covenant,  promise,  and  agree,  to  and  with  the  other  partner,  his 
executors  and  administrators,  by  these  presents,  in  manner  and 
form  following  (that  is  to  say)  that  they  the  said  copartner;^ shaU 
not  nor  will  at  any  time  hereafter  use,  exercise,  or  follow  the 
trade  of  aforesaid,  or  any  other  trade  whatsoever,  during 

the  said  term,  to  their  private  benefit  or  advantage,  but  siiall  and 
will  from  time  to  time,  and  at  all  times  during  the  said  term  (if 
they  shall  so  long  live)  do  their  and  each  of  their  best  endea- 
vours in  and  by  all  means  possible  to  the  utmost  of  their  skill, 
power,  and  cunning,  for  their  joint  interest,  profit,  benefit,  and 
advantage,  and  truly  employ,  buy,  sell,  and  merchandize  with 
the  stock  aforesaid,  and  the  increase  thereof,  in  the  trade  of 
aforesaitl,  without  any  sinister  intentions  or  fraudulent 
endeavours  whatsoever.  And  also  that  they  the  said  copartners 
shall  and  will  from  time  to  time,  and  at  all  times  hereafter  during 
the  said  term,  pay,  bear,  and  discharge  equally  between  them 
the  rent  of  the  shop  which  they  the  said  copartners  shall  rent 
or  hire  for  the  joint  exercising  or  managing  the  trade  aforesaid. 
And  that  all  such  gain,  profit,  and  increase  that  shall  come, 
grow,  or  arise  for  or  b}'  reason  of  the  said  trade,  and  joint  occu- 
pying as  aforesaid,  shall  be  from  time  to  time  during  the  said  terra 
equally  and  proportionably  divided  between  them  the  said  co- 
partners, share  and  share  alike.  And  also  that  all  such  loss  as 
shall  happen  to  the  said  joint  trade  by  bad  debts,  ill  commodities, 
or  otherwise,  without  fraud  or  covin,  shall  be  paid  and  borne 
equaiiy  and  proportionably  between  them.  And  further  it  is 
agreed  by  and  between  the  Said  copartners,  parties  to  thcse  pre- 
f^ent",  that  there  shall  be  had  and  kept  from  time  to  time,  and  at 
all  times  during  the  said  terra,  and  joint  occupying  and  conart- 
liership  together  as  Jfforesaid,  perfect,  just,  and  true  books  of 
SccouBt,  wherein  each  of  the  said  copartners  shall  duly  enter 

■and 
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and  set  ^own,  a«  well  all  money  by  them  received,  paid,  ex- 
pended, and  laid  out  in  and  about  the  management  of  the  s^id 
trade,  as  also  all  wares,  goods,  commodities,  and  merchandizes 
by  them  or  either  of  them  bought  and  sold,  by  reason,  or  means, 
or  upon  account  of  the  said  copartnership,  and  all  other  matters 
and  things  whatsoever,  to  the  said  joint  trade,  and  the  manage- 
ment thereof,  in  any  wise  belonging  or  appertaining;  which 
said  books  shall  be  used  in  common  between  the  said  copartners, 
so  that  either  of  them  may  have  access  thereto  witliout  any  inter- 
ruption of  the  other.  And  also  that  they  the  said  copartners, 
once  in  three  months,  or  oftener  if  need  shdl  require,  upon  the 
reasonable  request  of  one  of  them,  shall  make,  yield,  and  render 
"each  to  the  other,  or  to  the  executors  of  each  other,  a  true,  just, 
and  perfect  account  of  all  profits  and  increase  by  them  or  either 
of  them  made;  and  of  all  losses  by  them  or  either  of  them  sus- 
tained; and  also  of  all  payments,  receipts,  disbursements,  and 
all  other  things  whatsoever  by  them  made,  received,  disbursed, 
acted,  done,  or  suffered  in  tlieir  said  copartnership  and  joint 
occupying  as  aforesaid,  and  the  same  accounts  so  made,  shall  and 
will  clear,  adjust,  pay,  and  deliver  each  unto  the  other  at  the 
time  of  making  such  account  their  equal  shares  of  the  profit* 
so  made  as  aforesaid.     And  at  the  end  of  the  term  of  or 

other  sooner  determination  of  these  presents  (be  it  by  the  death 
of  one  of  the  said  copartners  or  otherwise,)  they  the  said  co- 
partners each  to  the  other,  or  in  case  of  the  death  of  either  of 
them,  the  sur\'iving  party  to  the  execiitors  or  administrators  of 
the  party  deceased,  shall  and  will  make  a  true,  just,  and  final  ac- 
count of  all  things  as  aforesaid,  and  divide  the  profits  aforesaid, 
and  in  all  things  well  and  truly  adjust  the  same,  and  that  tliey 
also  upon  the  making  of  such  a  final  account  and  all  and  every 
the  stock  and  stocks  as  well  as  the  gains  and  increase  thereof 
which  shall  appear  to  be  remaining,  whether  consisting  of  money, 
wares,  debts,  &c.  shall  be  equally  divided  between  them  the  said 
copartners,  their  executors  or  administrators,  share  and  shuro 
alike.    In  wituess,  &'c. 


A  Deed  of  DissolulioH  of  a  Partnership, 

TTlIIS  indenture,  made,  *  <»n,  &c.     Whereas,  &c.    [/?*- 

citing  the  articles  of  copm  ^  ^      And  whereas  the  said  A.  B. 

and  C.  D.  have  mutually  agreed,  and  do  theriby  mutually  agree, 
to  determine,  und'dissolve  the  said  copartnership,  and  the  uune  it 
by  these  presents  absolutely  determined  and  diiisolved  in  manner 
lu  hereiiiaftcr  is  mentioned :  the  euid  C.  D.for  aad  in  consider^on 

4  of 
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of  the  covenant '  and'  agreement  fterefi^gfWft*  C^ntaine'J,  oh  thV 
part  and  behalf  of  the  said  A'.  B.life  heirs,'  executors, 'and  admP 
nistrators,  to  be  done  and  performed,  t  doth  hereby,  covjenaAt; 
promise,  and  agree,  to  and  with  the  said  A.  B.  his  execatbrs  and 
administrators,  that  he  the  said  A.  B.  liis- heirs,  adtniniistrators, 
and  assigns,  shall  from  henceforth  be  entitled  to  have,"  receive, 
and  take  all  and  every  the  messuages;  lanHs,  tenements,  heredi- 
taments, and  premises,  with  the  a[>purtenances,  and  all  and  every 
the  stock  in  trade,  cash,  debts,  sum  and  sums  of  money,  goods, 
■chattels,  estate  and  effects  whatsoever,  wheresoever,  and  of  what 
nature  and  kind  soever,  against  him  the  said  C.  D.  his  executors 
and  administrators,  to  and  for  the  absolute  use  and  behoof  of 
of  the  said  A.  B.  his  heirs,  executors,  administrators,  and  assigns, 
subject,  nevertheless,  to  the  debts  due,  owing  from  and  by  the 
said  copartnership,  between  the  said  A.B.  and  the  said  CD.  And 
also  at  the  expence  of  him  the  said  A.  B.  his  executors  and  admi- 
nistrators, the  name  of  him  the  said  C.  D.  shall  at  all  times  here- 
after be  made  use  of  for  the  recovery  of  all  or  any  part  of  the 
copartnership  debt  and  stock  in  trade,  with  the  interest  and  in- 
crease thereof,  subject  as  aforesaid  to  the  absolute  use  and  behoof 
of  the  said  A.  B.  his  executors,  administrators,  and  assigns,  as 
by  his  or  their  counsel  learned  in  the  law  shall  be  advised.  And 
also  that  the  said  C.  D.  his  executors  and  administrators,  shall 
and  will  at  all  and  every  time  and  times  hereafter,  upon  the  re- 
quest and  at  the  costs  of  the  said  A.  B.  his  executors  and  ad- 
ministrators, both  in  and  out  of  any  court  of  law  or  equity,  do 
all  and  every  such  act  and  acts,  as  by  the  said  A.  B.  his  execu- 
tors and  administrators,  or  any  of  their  counsel  learned  in  the 
law  shall  be  reasonably  advised  and  required  for  fulfilling  and 
accomplishing  these  presents.  And  the  said  A.  B.  for  and  in 
consideration  of  the  coiv^enant  and  agreement  herein  contained, 
on  the  part  and  behalf  of  the  said  C.  D.  his  executors  and  ad- 
ministrators to  be  observed  and  performed,  doth  hereby  covenant 
and  agree  to  and  with  the  said  C.  D.  his  executors  and  admi* 
nistrators,  in  manner  and  form  following,  that  is  to  say,  that  he 
the  said  A.  B.  his  executors  and  administrators,  shall  and  will  on 
request,  seal,  deliver,  and  execute,  to  the  said  C.  D.  his,  execu- 
tors, administrators,  and  assigns,  one  bond  or  obiligation  in  the 
penal  sum  of  £.  ,  with  a  condition  to  be  therein  inserted 

for  payment  to  the  said  C.  D.  his  executors,  administrators,  and 
assigns,  of  all  and  every  sum  and  sums  of  money  as  any  two 
persons,  to  be  indifferently  named  by  them  the  said  A.  B.  and 
C.  D.  conversable  and  acquainted  with  the  business  of  the 
trade,  shall  by  their  award  in  writing,  under  their  hands  and 
seals,  and  at  the  time  and  place  therein  for  that  purpose  to  bs 
mentioned,  award,  order,  and  direct  to  be  paid  by  the  said  A.  B, 
Ids  executors  or  administrators,  to  tlie  said  C.  D.  his  executors, 

administrators. 
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•drmnistraten,  a»el  aaaigne.  And  if  such  arbltratftrs  shall  n«t 
OKiict  Buch  tlicir  aword  in  writing  within  one  month  from  the 
time  of  such  nomination,  that  then  the  said  arbitrators  shall 
within  the  space  of  six  days  after  the  expiration  of  the  said  one 
moxith,  elect,  nominate,  and  appoint  a  third  person  by  way  of 
umpire  for  the  purpose  aforesaid,  and  which  said  umpire  shall 
t^'ithin  fiflecn  dayi  after  he  shall  be  so  nominated  and  appointed, 
make  and  deliver  award  or  umpirage  ia  writing,  under  his  hand 
and  seal,  "of  and  concerning  all  and  every  such  sum  and  sums  of 
money  as  he  shall  therein  direct  to  be  paid  by  the  said  A.  B.  his 
executors,  administrators,  and  assigns;  and  tlie  said  award  or  um« 
pirage,  when  so  made,  shall  be  duly  observed,  kept,  and  per- 
formed by  the  said  parties  hereto,  their  executors  and  admi- 
nistrators, according  to  the  true  intent  and  meaning  thereof:  and 
further,  that  they  the  said  parties  hereto,  and  each  of  them, 
both  in  and  out  of  any  court  or  courts  of  law  or  equity,  respect- 
ing the  measures  aforesaid,  and  at  the  costs  and  charges  of  the 
said  A.  B.  shall  and  will  do  all  and  every  act  and  acts  as  by  their 
or  either  of  their  counsel  shall  be  advised  and  required  for  the 
fulElIing  and  accomplishing  of  these  presents. 
In  witness.  Sec. 


An  Indenture  of  ^Ipprcnticeship, 

This  indenture  witncsscth,  that  A.  B.  doth  put  himself  ap- 
prentice to  C.  D.  to  learn  his  art  and  with  him  (after  the  manner 
of  an  apprentice)  to  serve  from  the  unto  tli«  full 

end  and  term  of  seven  years,  from  thence  next  following  to  be 
•  fully  complete  arid  ended.  During  which  term  the  said  appren- 
tice his  master  faithfully  shall  serve,  his  secrets  keep,  liis  law- 
ful commands  every  where  gladly  do;  lie  shall  do  no  damage 
to  his  said  master,  nor  see  it  be  done  by  others,  but  to  his 
power  shall  let  or  forthwith  give  warning  to  his  master  of  the 
same;  he  shall  not  waste  the  goods  of  his  said  master,  nor  lend 
them  unlawfully  to  any;  he  shall  not  commit  fornication  nor 
contract  matrimony  within  the  said  term ;  Jie  shall  not  play  at 
cardii,  dice,  tables ;  or  any  other  unlawful  games,  whereby  his 
said  master  may  hav(>  any  loss,  with  his  own  goods  or  others 
during  the  said  term  witliout  licence  of  his  master ;  he  shall 
ncithur  buy  nor  sell;  he  shall  not  haunt  taverns  or  playhouses^ 
nor  absent  himself  from  his  said  master's  service  day  or  night 
unlawl'ully,  but  in  all  things  as  a  faithful  apprentice  he  shall  be- 
have himself  towards  his  said  mn<;ter  and  all  his,  during  the  said 
term.     And  the  said  A.  B.  his  said  opprcutice,  in  the  art  of 

D  which 


whicfi he'nJsetKT^i^'tfiVbW  means  'tliat^e'cam  sna^l  leach. an5  «. 
insfruct,-  or  cause  to  b^  taught  and  iilstructed,  limiting  unto^tKS.    . 
sai(J  appi'entice  sufficient  meat,  drink,  IBdgihg,  and  all  other  ne* 
cessaries  during  tlie  said  teVra".     And  for  the  "true  perfofjiiarice 
of  all  arid  every  the  said  covenants  and  agreements  either  of 'the"^ 
said  parties  bindeth  himself  ilnto  the  "other  by  these  presents. 
In  witness  whereof  the  parties  ab"Ova  named  to  these  indentures 
interchangeably   have  put  their-  hatids  and  seals,  the  day 

of  and  in  the  year  of  our  sovereign  lord 

by  the  grace  of  God  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  King,  Defender  of  the  Faith,  and  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and 


Observations  on  the  Making  of  Wills. 

A  Will  is  to  be  written  on  paper  or  parchment  without  a 
stamp,  and  whether  it  be  begun  with  these  words,  "  In  the  name 
of  God,  Amen,"  or  with  these,  "  This  is  the  last  will  and  testa- 
ment," is  immaterial.  The  testator  should  be  careful  to  make 
such  a  description  of  himself  as  may  avoid  any  confusion  or  un- 
certainty. This  description  is  in  law  called  his  addition,  and 
means  the  allegation  of  his  christian  and  surname,  his  place  of 
abode,  trade,  and  occupation.  Women  who  have  never  been 
married  use  the  addition  of  spinster;  widows,  that  of  ividoiv; 
which  are  sufficient  without  mentioning  any  trade  or  business, 
though  they  may  exercise  such. 

Legatees  should  also  be  properly  described,  and  the  will  should 
be  dated  on  the  day  and  year  when  the  testator  signed  it,  and 
his  seal  and  name  should  be  added. 

The  words  "  of  sound  and  disposing  mind,"  &c.  though  not 
absolutely  necessary,  any  more  than  the  solemn  introduction, 
"  In  the  name  of  God,  Amen,"  yet  had  better  be  noticed  and 
acknowledged  in  every  will  by  the  testator ;  for  the  want  of  it 
may  be  a  plea  in  courts  of  judicature  to  invalidate  the  force  and 
efficacy  of  the  designations. 

When  a  will  contains  devises  of  lands  only,  there  is  no  occa- 
sion, as  in  the  case  of  personal  estates,  for  the  appointment  of  an 
executor. 

Though  all  the  devises  of  lands  and  tenements  are  by  29  Car. 
2,  c.  3,  required  to  be  not  only  in  writing,  but  signed  by  the 
testator,  or  some  other  person  in  his  presence  and  by  his  ex- 
press direction,  and  be  subscribed  in  his  presence  by  three 
or  four  credible  witnesses ;  yet  it  is  not  necessary  that  a  will 
should  be  sealed,    or   that   the   witnesses  should  sign  in  each 
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other's  presence,  but  «11  the  other  jolemnities  mentjoned  i» 
the  attestation  mnst  be  strictly  complied  with.  Neither  is  ic 
necessary  that  the  ufiaal  solemnities  should  be  inserted  in  the 
attestation,  it  being  sufficient  if  they  subscribe  thus,  ^^'ifnes» 
A.  B.  C.  It  is,  however,  prudent  that  such  solemnities  should 
^  inserted. 


Torm  of  a  last  Will  and  Te.rfament,  dhposin^  of  Goodsy  ATonoff 
and  personal  Effects,  and  not  containing  any  Devise  of 
Lands. 

In  the  name  of  God,  ametv.     T  John  Mills,  of  Cheapsidc, 
in  the  parish  of  St.  Mary  le  Bow,  in  the  city  of  London,  linen- 
draper,  being  of  sound  and  disposing  mind,  memory  and  under- 
standing, but  mindful  of  my  mortality,  do  this  10th  day  of  March, 
in  the  year  of  our  I^ord  17S5,  make  and  publish  this  my  last 
will   and  testament,    in  manner  and   form   following:    That   is 
to  say,  First,  I  desire  i.rt  be  decently  and  privately  buried  in 
the  church-yard  belonging  to  the  parish  in  which  I  shall  happen 
to  die,  without  any  funeral  pomp,  and  with  as  little  cxpence  as 
»iay  be;  and  I  give  and  bequeath  unto  the  poor  of  such  parish- 
(he  sum  of  1 OZ.  to  be  distributed  in  such  proportimns  and  manner 
as  my  executrix,    bereinaiYer  named,  slwU  think   fit.     Also  I 
give  and  bequeath  unto  my  eldest  son,  John  Mills,  the  sum  of 
500/.     Also,  I  give  and  bequeath  unto  my  second  son,  William 
Mills,  the  like  sum   of  .^OCV.     Also,  I  give  and  bequeivth  unto 
my  daughter,  Mary  Koe,  the  like  sum  of  500/.     The  saiti  seve- 
ral and  respective  legacies  to  be  paid  unto  them  severally  and 
respectively,  immediately  at>er  the  expiraticm  of  one  year  arter 
my  decease.     Also,  I  give  to  my  three  grand-daughters,  Sarah, 
Catherine,  and  Mary,  children  of  my  secund  daughter,  Mary 
Roe,  the  sum  of  100/.  each.     And  I  do  desire  that  the  said  several 
•iupi«  of  100/.  shall,  within  the  sjvicc  of  one  month  after  my  de- 
cease, be   placed  and   invested   in   some  or  one  of  the  public 
funds    of  this   kingdom,    at   the    discretiorr   of    my    executrix, 
herein  af\er  nanujd;   ond  that   the  said  several  sums  of  100/. 
or  the  funds  or  securities  to  be  purchased  therewith,  shall  be 
paid   and  tranferred  to  my   saicl  grand-daughters  respectively, 
when  and  as  they  shall   severally  and  respectively  attain  their 
several  and  respective  ages  of  twenty-one  years,  or  day  or  day* 
of  marriage,  which  shall  first  happen;    and    that    the    interest 
mrcruing  and  arising  tlwrefrom,  m  tUc  mean  time,  shall  be  ap- 
plied   towards    their   etlucation  and  maintenance    respectively, 
■atil  tliey  shall  severally  and  respectively  attain  tlieir  said 
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cr  day  or  days  of  marriage  as  afdresald;  and  in  case  any  or 
either   of  them   the  said   Sarah,    Catherine,    and    Mary,    shaJl 
J\appen  to  die  before  her  or  their  attaining  their  said  age  of 
twenty-one  years,  and  unmarried,  than  I  give  the  share  of  her 
or  them  so  dying,  unto  the  survivors  or  silrvivor  of  them;  and 
if  all  my  grand-daughters  shall  happen  to  die  before  the  attain- 
ing the  age   of  twenty-one  years,  and  unmarried,  then  I  give 
and   bequeath   the   whole   of  the    said   several   sums  of  100/. 
making  in  the  whole  the  sum  of  300/.  unto  my  said  daughter- 
Mary,  if  she  shall  be  then  living.     And   whereas  John   Doe, 
of  Fleet-street,  London,  barber,  is  indebted  to  me  in  the  sum 
of  200/.  principal  money,  upon  bond;  now  I  do  hereby  give, 
forgive,  and  release  unto  the  said  John  Doe,  the  sum  of  100/. 
part  of  the  said  sum  of  200/.  and  do  hereby  will  and  direct 
that  my  executrix,  herein  after  named,  do  excuse  and  release 
the  said  sum  of  1 00/.  to  him.     Also,  I  give  to  my  wife,  Mary 
Mills,  the  use  of  all  my  plate,  household  goods,  and  furniture 
whatsoever,  which  shall  be  in  my  dwelling-house  at  the  time 
of  my   death,  during  her  life-time;    and   after  her  decease,  I 
give   the   same  to  my  son  J.  Mills,  his   executors,  administra- 
tors,   and    assigns.     And  as   to   all  the  rest,  residue,    and  re- 
mainder   of  my   estate    whatsoever    and    v/heresoever,   and  of 
what  nature,  kind,  and  quality  soever,    the  same  may  be,  and 
not  herein  before  given  and  disposed  of,  after  payment  of  my 
debts,  legacies,  funeral  expences,  and  the  expeiice  of  proving 
this   my    will,     I    do    hereby    give    and    bequeath    the   same, 
being  all  personal,   unto  my  dear  wife,    the    said  Mary  Mills, 
her  executors,  administrators,  and  assigns,  to  and  for  her  and 
their  own  use  and  benefit  absolutely;  and  I  do  hereby  make, 
ordain,  constitute,  and  appoint  my  said  wife,  Mary,  Mills,  sole 
executrix    of  this    my   last   will    and   testament,    hereby     re- 
voking all  former  and  other  wills  and  testaments  by  me  at  any 
time  heretofore  made.     In  witness  whereof  I  have  to  this  my 
last  will  and  testament  set  and  subscribed  my  hand  and  seal, 
the  day  and  yeai-  first  above  written. 

Signed,  sealed,  published,  and  declared 
by  the  said  testator,  John  Mills,  as  and  ^__^ 

for  his  last  Will  and  Testament,   in  ^>ri 

the  presence  of  us,  who  at  his  request,      John  Mills.         "  ^ 
in  his  presence,  and  in  the  presence  g  * 

'        of   each    other,  have    hereunto   sub- 
scribed our  names  as  witnesses  thereto. 

C.  P. 
L.M. 
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Form  of  a  Will  disposing  of  Lands  only*  • 

This  is  the  last  will  and  testament  of  me  John  Doe,  of  Flcrt- 
Mreet  in  the  city  of  Lundon,  gentleman,  bciup  of  sound  and 
disposing  mind,  memory,  and  understanding.  lirst,  I  give,  de- 
vise, and  bequeath  unto  Richard  Uoe  tl»e  younger  of  ricet-* 
street  aforesaid,  gentleman,  all  those  my  freehold  messuages, 
lands,    tenements,    hereditaments,    and  premises,  with   the  ap- 

gurtenanccs   whereof  I    am   seized    in   iee,  situate,   lying,  and 
eing  at  Cheshunt,  in  the  county  of  Hertford,  and  now  or  late 
In  the  several  tenures  or  occupations  of  John  Mills,  &c.  (men- 
tioning the  names  of  the  tenants  of  the  premises)  or  some  or  one 
of  them,  their  or  some  or  one  of  their  under-tenants  or  assigns, 
to  have  and  to  hold  all  and  every  the  said  lands,  tenements^ 
and  hereditaments,  with   the   appurtenances,   situate   as  afore- 
said, 10  him  the  said  Jlichard  Roe,  his  heirs  and  assigns  for 
ever.     Also  I  give,   devise,   and  bequeath  to   my  second  son, 
William  Doc,  all  that  my  freehold  tiimi,  lands,  and  premises, 
situate  at  Cheshunt  aforesaid,   and   now  in   the   possession   of 
Richard  Fenn,  as  tenant  thereof  to  me,  to  hold  the  same  famj, 
lands,  and  premises,  unto  my  said  son,  William  Doe,  for  and 
during  the  term  of  his  natural  life;  and  from  and  imnu'diately 
after  his  decease,  I  give,  devisK?,  and  bequeath  the  said  farm, 
lands   and   premises,    to   my  grand-daughter,   Mary   Doc,  her 
heirs  and  assigns  for  ever.     Also,   I  give   and  bequeath  unto 
AVilliam  Thomas,   of  Islington,  in   the   county   of  Middlesex, 
lisquire,  all   those  my  copyhold   lands,  messuages,   tenements, 
and  hereditaments,  (and  which  I   have  surrendered  to  the  use 
of  ray  will)  situate,  lying  and  being  at  Entield,  in   the  county 
of  Middlesex,  and  which  now  arc,  or  lately  were,  in  the  tenure  or 
occupation  of  Edward  Reeves,  his  under-tenants  or  assigns,  to 
iiuve  and  to  hold  the  said  copyhold  lands,  messuages,  and  tene- 
ments, to  the  said  William  Thomas,  his  heirs  and   assigns,  for 
ever,  according  to  the  custom  of  the  manor  of  which  the  same 
are  holden.     And  I  do  hereby  also  give,  devise,  and  bequeath 
unto   my   siiid  son,  William  Doe,  all  those  my   four   freehold 
me9>uuge8  or  dwelling-houses,  situate  in  Fleet-street,  London, 
aforesaid,  being  Nos.  106,  107,  108,  and  10f»,  and  now  being  in 
the  several  tenures  or  occupations  of,  &c.  (mentioning  the  te- 
nants names)  to  have  and  to  hold   the  same  to   my  said  son, 
William  Doc,  and  to  the  litirs  of  his  body,  lawfully  begotten-, 
or  to  be  begotten ;  and  for  default  ©f  such  heirs,  then  to   the 
right  heirs  of  me  the  s;ud  John  Doe,  for  ever.     Also,  I  give, 
ilevise,  and  bequeath  unto  John  Dcun,  of  Chcapside,  London, 

mercer, 
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maicer,  and  Richard  Fenn,  of  Fleet-Street,  London,  aforesaid 
linen-draper,  all  that  my  freehold  estate,  farm,  lands,  and  premises, 
whereof  I  am  seized  in  fee,  situate,  laying,  and  being  at  Hackney, 
in  tlie  county  of  Middlesex,  and  nou'  in  the  tenure  or  occupation 
of  Henry  Roberts,  as  tenant  to  me  of  the  same,  under  a  lease  of 
twenty-one  years,  from  Ludy-day,  1783,  to  have  and  to  hold 
the  same  estate,  farm,  land.=!,  and  premises,  with  the  appurten- 
ances, unto  the  said  John  Denn  and  Richard  Fenn,  [their  heirs 
and  assigns  for  ever,  as  tenants  in  common  and  not  as  joint- 
tenants].  If  it  is  intenzled  to  make  the  devisees  joint-tenantSf 
the  uvrds  of  the  devise  are  to  be  exactly  similar  till  the  begirming 
of  the  brackets,  arid  then,  instead  of  the  vtords  irisertcd  hcttoeen 
them,  say,  [and  the  survivor  of  them,  his  heirs  and  assigns  for 
ever,  as  joint-tenants  and  not  as  tenants  in  common.]  And  as 
to  all  the  rest  residue,  and  rejnainder  of  my  real  and  copyhold 
estates  whatsoever,  and  wheresoever  the  same  may  be  situate, 
laying,  and  being,  I  do  hereby  give,  devise,  and  bequeath  the 
same  to  my  said  son,  William  Doe,  to  have  and  to  hold  the 
same  to  my  said  son,  William  Doe,  his  heirs  and  assigns,  for 
ever.  In  witness  whereof  I  the  said  John  Doe  have,  to  this 
my  last  v/ill  and  testament,  set  and  subscribed  my  hand  and 
seal,  the  20th  day  of  March,  in  the  year  of  our  Lord  ITS'?. 


Signed,  sealed,  S-^-c.  (as  in 

tlie  attestation  to  No.  L  )  ^2 

To   be    executed  in  the  John  Doe.  «n  % 

the  presence  of  and  signed  E.  o 

bv  three  witnesses. 


Republication  of  the  foregoing  Will. 

W  HEREAS  since  the  making  and  publishing  of  the  above 
last  will  and  testament  of  me  the  said  John  Doe,  I  have  pur- 
chased divers  freehold  lands,  messuages,  tenements,  heredita- 
Jnents,  and  premises,  situate  in  the  several  counties  of  Hert- 
ford and  Middlesex:  Now  I  do  hereby  republish  my  said  last 
will  and  testament,  and  do  hereby  declare  that  it  is  my  desire 
and  intention,  that  the  said  will  and  testament  shall  be  good  and 
valid,  to  all  intents  and  purposes,  as  if  the  same  had  this  day 
been  originally  made  and  published;  any  act,  deed,  matter,  or 
thing  whatsoever,  by  me  heretofore  done,  committed,  or  omit- 
ted, to  the  contrary  hereof  in  any  wise  notwithstanding.  In  wit- 
ness 
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ness  wiereof  I  have  hereunto  set  and  subscribed  my  hand  «iiid 
sea],  tliis  first  day  of  May,  in  the  year  of  our  Lord  1784. 

Signed  and  sealed  by  the 
said  Testator,  John  Doe, 
in  the  presence  oi"  us,  who 
at  his  request,  in  his  pre- 
sence, and  in  die  presence  1  Vi  n 
of  each  other,  have  sub- 
scribed our  nanivS  as  wit- 
nesses to  tiie  above  repub- 
lication of  his  said  last 
Will  and  Testament. 


»*  3 


To  be  executed  in  the  presence  of,  and  signed  by  three  wit- 
nesses, in  tl;e  manner  a$  the  original  will. 


A  JVili  ofFreeholdy  Copyholdy  LeasekoU,  and  Personal  Estates ; 
the  Testator  Herises  the  same  to  Trustees  to  secure  an  Annuiti^ 
to  his  Wifcy  and  also  to  provide Jor  any  Children  that  he  might 
have  by  Her,  and  in  Default  of  Issue  he  devises  the  same^  subject 
to  the  Annuityy  Sfc.  to  the  eldest  Son  of  his  Uwle;  charged 
with  the  Payment  of  Monies. 


\ 


IN  TrtE  2fAME  OF  God  Amen.  I  James  Jonesj  of  Charles 
Street,  in  the  county  of  Middlesex,  Esquire,  being  of  sound 
and  disposing  mind  and  memory,  do  make  this  my  last  will  and 
testiiment,  in  manner  following;  First  and  principally  I  commend 
my  soul  to  God  who  gave  it,  and  my  body  I  commit  to  the 
earth,  to  be  decently  interred  at  the  discretion  of  my  executors 
hereinafter  named;  and  as  to  such  worldly  estate  as  God  of  his 
goodness  hath  bestowed  "ujjon  me,  I  f^ive  and  dispose  thereof 
ail  follows:  that  is  to  say,  I  give  and  devise  unto  and  to  the  usq 
of  my  dear  wife,  Mnry  Jones,  Nathaniel  Nokes  of  &c.  and  Oliver, 
Orme  of,  Ac'  their  heirs  and  assigns,  all  and  every  my  freehold 
and  copyhold  estates,  upon  the  trusts  nevcrthclcbs  hereinafter 
declared  of  and  concerning  the  san>e ;  and  I  give,  devise,  and 
bequeath  all  my  leasehold  esUitL-s  as  well  for  lives  as  for  year?, 
together  with  all  my  personal  estate,  of  what  nature  or  kind 
soever,  unto  the  said  Niary  Jones,  Nathaniel  Nokes,  and  Oliver 
Ormf,  and  their  heirs,  executors,  adnunistrators,  and  assigns 
respectively  (according  to  the  nature  of  the  several  estates) 
upon  the  trusts  nevertheless,  and  to  and  lor  the  several  intents 
and  puq)oses  hereinafter  expressed  and  declared  of  and  con- 
cerning 
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^rniRg  the 'same  (that  Is  to  say)  upon  trust,  by  and  out  of  the 
rents,  issues,  dividends,  interest  and  protits  of  all  my  said  estates, 
to  pay  an  annuity  or  yearly  sum  of  five  hundred  pounds  ck^ar 
of  all  taxes  and  deductions  whatsoever,  into  the  proper  hands  of 
my  said  dear  wife  Mary  Jones,  during  her  natural  life,  for  her 
own  use  and  benefit,  in  addition  to  all  other  provisions  made  for  her, 
upon,  or  previous  to  our  intermarriage,  and  also  by  the  ways 
and  means  aforesaid  to  pay  one  other  annuity  or  yearly  sum 

of pounds,  clear  of  all  taxes  and  other  deductions,  into 

the  proper  hands  of  my  dear  sister  Sarah  Howel,  the  wife  of 
Mr.  Giles  Ilowel,  during  her  natural  life,  or  to  such  person  or 
persons  as  she  shall  from  time  to  time,  half  yearly,  and  not 
otherwise,  by  any  note  or  writing  signed  with  her  hand,  direct 
or  appoint  to  receive  the  same,  and  so  as  that  the  said  last- 
-  mentioned  annuity  shall  not,  nor  shall  any  part  thereof,  be 
subject,  or  liable  to  the  debts,  engagements,  management,  or 
controul  of  her  husband,  nor  in  or  either  of  their  power  to_^ 
sell,  anticipate,  assign,  or  any  way  to  dispose  of  or  incumber 
the  same,  the  said  aniuiities  respectively  t.j  be  paid  and  payable 
by  half-yearly  payments,  on  the  feast  days  of  St.  Michael  the 
Archangel,  and  the  birth  of  our  Lord  Christ  in  each  year,'  by  • 
even  and  equal  portions,  the  first  payment  of  the  same  respec* 
tively  to  begin  and  be  made  on  such  of  the  said  feast  days  as 
shall  first  happen  after  my  decease,  and  upon  further  trust,  that 
the  said  Nathaniel  Nokes  and  Oliver  Orme  shall  and  may  retain 

the  sura  of  pounds  each,  for  their  trouble  in  performing  the 

the  trusts  of  this  my  will,  and  upon  this  further  trust  that  they  the 
said  Mary  Jones,  Nathaniel  Nokes,  and  Oliver  Orme,  and  the 
survivors  and  survivor  of  them,  his  or  her  heirs,  executors,  ad* 
ministrators,  or  assigns,  do  imd  shall  at  the  end  of  one  year  next 
after  my  deceiise,  if  there  shall  be  any  child  or  childi'en  of  my 
body,  by  the  said  Mary  my  »ife  then  living,  convey,  assign, 
and  transfer,  in  such  manner  iis  counsel  shall  advise,  all  the  rest 
and  residue  of  my  freehold,  copyhold,  and  leasehold  estates, 
money  in  the  funds,  and  all  other  my  personal  estate  and  effects 
of  what  nature  or  kind  soever  the  same  may  be,  subject  to,  and 
charged  with  the  payment  of  the  said  several  annuities  of  five 

hundred  pounds,  and pounds  as  aforesaid,  or  such  of 

them  as  shall  he.  then  subsisting,  unto  my  eldest  or  only  child, 
his  or  her  heirs,  executors,  administrators,  and  assigns,  abse- 
iutely  for  ever;  but  in  case  there  shall  not  be  any  child  living 
at  th.e  end  of  one  year  next  aiter  my  decease,  shall  and  do  con- 
vey, assign  and  transfer  by  sucli  advice  as  aforesaid,  all  such 
rest  and  residue  of  my  freehold,  copyhold,  and  leasehold  estates, 
money  in  the  funds,  and  all  other  my  said  personal  effects,  sub- 
ject and  chargeable  as  herein  before   is   mentioned,  unto   the 

eldest  son  then  living,  of  my  uncle  John  Jones,  of esquire, 

his  heirs,  executory,  adrainistfators,  and  assigns,  absolutely  for 

ever, 
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ever,  such  eldest  son  nevertheless  paying  thereout,  or  to  the 
good  liking  of  my  said  trustees,  securing  to  be  paid  thereout 
unto  each  and  every  of  his  younger  brothers,  the  sum  of  three 
thousand  pounds;  and  I  do  hereby  constitute  and  appoint  ray 
said  dear  wife  Mary  Jones,  the  said  Nathaniel  Nokes,  and 
Oliver  Oruie,  executors  of  this  my  last  will  and  testament, 
hereby  revoking  and  aimulling  all  former  and  other  wills  by 
me  at  any  time  heretofore  made.  And  my  will  is,  and  I  do 
liereby  direct,  that  my  said  executors  and  trustees  shall  each 
of  them  be  answerable  for  her  and  his  act  and  receipts  only  and 
not  the  one  of  them  for  the  other  of  them  ;  and  that  they  shall 
not  be  answerable  for  any  loss  or  miscarriage  by  any  security 
or  securities  that  may  happen  in  my  estate  ;  and  also  that  they 
shall  retain  all  their  costs,  charges,  damages,  and  expences  out 
of  the  estates  and  effects  in  thdm  respectively  vested  in  and 
by  this  my  will,  and  the  trust  therein  contained.  In  wits  ess 
whereof,  &c. 

Signed,  sealed, )  ,  , 

c  '  J.  Jamls  Jones. 

To  be  signed  by  three  xuitnesses* 


A  Devise  of  Freehold^  Copyhold^  Leasehold^  and  Prrsrmal 
Estates^  to  Trustees  Jar  securing  an  Annuity  to  the  Testator* s 
Wife. 

In  the  namc  of  God,  Ambn.    I  Arthur  Green,  of  • 


in  the  county  of ,  gentlenien,  being  of  sound 

and  disposing  mind  and  memory,  do  make  and  publish  this  my 
I;).st  will  iind  t'-stament  in  manner  following;  first  and  principally 
I  commend  my  soul  to  Ahnighty  CJod,  and  my  body  I  desire 
may  be  dcccntlj  interred  at  th»?  discretion  of  my  executors  here- 
inader  named ;  and  as  to  such  worldly  estate  as  Ciod  of  his 
goodness  hath  bestowed  upon  me,  I  give  and  dispose  thei^'of  as 
follows:  that  is^  to  say,  1  give  and  devise  all  my  frceheld  and 
copyhold  estates  whercsoevfr  situated,  and  which  copyholds 
have  been  duly  surrendered  to  the  use-  of  my  will,  unto  John 

Coles,  of ,  in  the  county  of ,  gen- 

tlenun,  and    llichard    Price,   of  ,    in   the   city   of 

London,  silvfrsmith;  upen  the  trusts  ne\'erthele»s,  and  to  the 
intents  and  pur]>o8e6  hereinafter  declared  of  and  concerning  the 
same,  and  ail  my  leasehold  estates  as  well  for  lives  as  for  years, 
together  with  all  my  personal  estate,  of  what  nature  or  kind 

Eoever, 
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BOever,  I  likewise  give,  devise,  and  bequeath  unto  the  said  Jolm 
Coles    and  Richard  Price,  and  their   heirs,  executors,   admini- 
strators, and  assigns  respec4;ively  ( according  to  the  nature  of  the 
several  estates)   upon  tlie  trusts  nevertheless,  and  to  and  for  the 
several  intents  Jtnd  purposes  hereinafter  expressed  and  declared 
of  and  concerning  the  same,   (that  is  to  say)  upon  trust,  by  and 
out  of  the  reuts,  issues,  dividends,  interest,  and  profits  of  all 
ray  said  estates,  to  pay  an  annuity  or  yearly  sum  of  two  liundred 
pounds  clear  of  all  taxes  and  deductions  whatsoever,  into  the 
proper  hands  of  my  dear  wife  Mary  Green,   during  her  natural 
life,  far  her  own  proper  use  and  benefit,  in  addition  to  all  other 
provisions'made  for  her  upon  or  previous  to   our  intermarriage ; 
and  so  as  that  the  said  annuity,   or  any   part  thereof,  shall  not 
be  subject  or  liable  to  the  debts,  engagements,  management, 
controul,  or  disposition  of  any  future  husband;  the  said  annuity 
to  be  paid  and  payable  by  half-yearly  payments  on  the  twenty- 
fifth  day  of  March  and  the  twenty-ninth  day  of  September,  in 
every  year,  by  even  and  equal  proportions,  the  first  payment 
of  the  same  to  begin  and  be  made  on  such  of  the  said  days  as 
shall  first  happen  after  my  decease;  and  upon  further  trust,  that 
the  said  John  Coles  and  Richard  Price  shall  and  may  retain  the 
sum  of  fifty  pounds  each   for  their  trouble  in  performing  the 
trust  of  this  my  will.     And  I  do  hereby  constitute  and  appoint 
my  said  dear  wife  Mary  Green,  the  said  John  Coles  and  Richard 
Price,  executrix  and  executors  of  this  my  last  will   and  testa- 
ment, hereby  revoking  and  annulling  all  former  and  other  wills, 
by   me   at  any    time   heretofore   made ;  and   my   will  is,  and  I 
do  hereby  direct  that  my  said  executors  and  trustees  sliall  each 
of  them  be  answerable  for  their  own  separate  acts  and  receipts 
respectively  only,  and  not  the  one  of  them  for  the  acts   or  re- 
ceipts of  the  other  of  them,  and  that  they  shall  not  be  account- 
able for  any  loss  which  may  happen  in  my  estates,  by  the  rea- 
son   of  the   failure   of   any  security  or  securities,  whereon  the 
same  may  depend,  so   that   the  same  do   not  happen  through 
any  negligence  or  default  «f  them  the  said  trustees,  or  ekher 
®f  them;  and  lastly  I  will  and  direct  that  my  s.iid  trustees  do 
and   may  retain   all   the  costs,    charges,   and   expences   which 
they  or  either  of  them  may  sustain  in  and  about  the  execution 
of  this  my  will,  out  of  the  estates  and  efibcts  hereby  in  them 
respectively  vested. 

In  witness  whereof,  &c. 

Arthur  Green,  [place  of  seal.J 
Signedy  sealed,  puhlhhedy  8^c. 
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Will  of  personal  Property  to  Executors  Jhr  Pnyment  of  Dehts, 
toitk  Powers  Jhr  them  to  compound^  Sfc. 

This  is  the  last  will  and  testament  of  me,  George  Young,  of, 
&c.    whereby   I  give    and    bequeath   unto   John  and   Edward 
Yates,  both  of,  &c.  whom  I  appoint  executors  of  this  my  will, 
all  ray  ready  money,    and   aJl   such   sums  of  money  as  shall 
be  owing  to  me  at  the  time  of  my  decease,  upon  mortgages, 
by  specialty  or  simple    contract,    and    all  and   singular    other 
my    personal    estate    and    effects    whatsoever,     and    whereso- 
ever, not   hereinafter  by  me  otherwise  disposed  of  upori  trust, 
that  they  the   said  John    and   Edward   Yates,  or  the  8ur\ivor 
of  them,  or  the  executors,    administrators,  or  assigns  of  such 
surv'ivor,  do  and  shall,  with  all  convenient  speetl  afler  my  de- 
cease, call   in  and  compel  payment  of  all  such  part  of  mv  per- 
sonal estate  as  shall  consi.<t  of  money  owing  upon  securities  br 
otherwise,  and  do  and   shall   sell  and  dispose  of  and   convert 
into  m.mey  all  such  part  or  parts  thereof  as  shall  not  consist  of 
money ;  and  my  mind  and  will  is,  that  it  shall  and  may  be  law- 
ful to  and  for  the  said  John  and  Edward  Yates,  and  the  survivor 
of  them,    and  the    executors,   administrators,    and   assigns   of 
such  survivor,  to  compromise  or  compound  i.ny  sum  or  sums  of 
money  owing  to  me  at  the  time  of  my  decease,  and  to  adjust, 
settle,  and  compromise  all  accounts  which  at  the  time  of  my 
<lcceasc  shall  be  depending  between  me  and  any  other  person 
or  persons  whomsoever,  and  to  give  or  allow  such  reasonable 
tijne  or  indulgences  for  the  payment  of  the  same  respectively, 
and  in  the  mean  time  to  accept  and  take  such  securities  or  as- 
•  Burances  for  the  payment  thereof  as  they  or  he  shall  in  their  or 
his  discretion  think  fit:    and  my  mind  and  will  is,  that  the  bmA 
John  and  Edward  Yates,  and  the  survivor  of  them,  and  the  ex- 
ecutors, administrators,  and    assigns  of  such    survivor,    do  and 
shall,  by,  with,  and  out   of  the  money  so  raised  by  the  ways 
jind  means  last  herein  before  mentioned,  satisfy  and  discharge 
all  such  debts  ai  shall  be  due  and  owing  by  tne  to  any  person  or 
persons  whomsoever,  by  specialty,  simple  contract,  or  otherwise 
bowsoever  at  the  time  of  my  decease,  and  the  interest  of  such 
of  the  said  debts  as  shall  carry  interest,  with  full  power  to  admit 
tiic!i  evidence  of  any  debt  or  debts  as  to  him  or  them  shall  seem 
fruifk-.ient ;  and  in  the  next  place,  do  and  shall  satisfy  and  dis- 
cluirge  the  several  legacies  and  bequest*  of  this  my  will,  or  which 
1  shall  or  may  give  or  bequeath  by  any  codicils  thereto.     ( Ilert 
insert  the  legacies  and  bequests.) 

In  witness,  &c.  George  Young. 

Signed,  sealed,  &c.   in  the  presence  of 
William*  Reed,  of,  Ac. 
Samuel  Biowue,  of,  &c.  »    ^ 

Introdactortf 
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Introductory  Part  of  a  JVill,  or  other  testamentary/  Appointment 
hy  a  Feme  Covert. 

This  is  the  last  will  and  testament,  or  writing  in  nature  of 
the  last  will  and  testament,  of  Mary  Baker,  the  wife  of  John 
Baker,  of,  <S:c.  being  or  intended  to  be  also  an  appointment 
made  pursuant  to  and  by  force  and  virtue,  and  in  exercise  and 
execution  of  the  power  and  authority  to  me  for  this  purpose 
given  in  and  by  certain  indentures  of  lease  and  release  bearing 
date  respectively  the  ninth  and  tenth  days  of  May,  1811,  the 
release  being  of  four  parts,  and  made  or  expressed  to  be  made  b^ 
-tween  John  Daker,  the  elder,  of  the  first  part,  the  said  John 
Baker,  my  husband  of  the  second  part,  of  me  the  said  Mary  Ba- 
ker, of  the  third  part,  and  James  Hill,  of,  &c.  of  the  fourth  part, 
and  every  other  power  and  authority  whatsoever,  enabling  me 
in  this  behalf,  do  by  this  writing,  signed  and  sealed  by  me  in  the 
presence  of  three  credible  witnesses,  whose  names  are,  or  are 
intended  to  be  written  and  endorsed  hereon  as  witnesses  to  my 
having  signed  and  sealed  the  same,  and  which  writing  I  hereby 
declare  to  be  and  contain  my  last  will  and  testament,  limit,  di- 
rect, and  appoint  that  all  that  and  those  my  messuages  and  tene- 
ments, lands,  and  hereditaments  herein  after  particularly  men- 
tioned and  described,  that  is  to  say,  Chere  describe  the  estates) 
shall,  from  and  immediately  after  my  decease,  go,  continue,  and 
be  unto  James  and  Alexander  Ingold,  both  of,  &c.  esqrs.  and 
their  heirs,  to  and  for  the  several  uses,  estates,  intents,  and 
ses  herein  after  limited,  expressed,  and  declared  concern- 
"  "  «ame,  (that  is  to  say)  to  the  use  and  behoof,  &c.  &c 
(a*  in  a  Viill'J 


JDirections  in  a  Will,  that  if  by  bad  Debts  or  otherxvise  the  Tea- 
tators  Estate  shall  become  insufficient  to  pay  Children* s  Legacies^ 
they  shall  sustain  the  Loss  equally. 

j/lND  my  will  further  is,  that  in  case  the  said  several  legacies 
or  sums  of  two  hundre<l  pounds  a-piece  herein-before  given 
and  made  payabie  to  my  said  three  children  in  manner  aforesaid, 
shall  by  reason  or  on  account  of  any  debt  or  debts  due  and 
owing,  or  which  hereafter  may  grow  due  and  owing  to  my  per- 
sonal estate,  or  by  any  other  losses,  misfortunes,  or  means  what- 
soever my  said  estate  sliall  prove  or  become  insufficient  to  an- 
swer and  pay  to  my  said  three  childraa,  or  any  of  them  their 

respectire 
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respective  full  legacies  of  two  hundred  pounds  a-piecc,  at  the 
times  and  in  the  manner  herein  before  directed  and  appointed 
for  payment  thereof,  then  and  in  such  case  I  do  hereby  order, 
will,  direct,  and  appoint,  that  ail  such  losses  or  deficiences  so 
happening  to  my  said  estate,  shall  be  borne  and  sustained  by  all 
and  every  my  said  three  children,  who  shall  then  be  entitled 
to  the  said  legacies  of  two  hundred  pounds  a-piece,  and  that 
in  equal  proportions,  share  and  share  alike,  any  thing  in  thig 
my  will  contained  to  the  contrary  •thereof  in  any  wise  notwith- 
standing. 


Form  of  a  Codicil. 
Atthoufrh  h>f  a  Codicil  ant/  Bequests  or  Dis]x>silions  of  a  Will  may 
he  altered^  nexv  Legacies  given,  and  other  Executors  oftpointal 
in  the  room  oflJione  named  in  the  JVillj  yet  xvhcre  the  Altera- 
tion is  of  considerable  Importance,  it  is  much  better  to  make  a 
new  Will ;  tvhich  is  ahoays  less  liable  to  ]f>«s/;jc/o7i,  or  Misinter- 
pretation. If  any  real  Estate  is  disposed  of  by  the  Codicily  it 
mustt  as  voell  as  a  IVilly  be  attested  by  tJiree  JVitnesses. 

Whereas  I,  Ilichard  Roe,  of  Fleet-street,  London,  linen- 
draper,  have  made  and  duly  executed  my  luot  will  and  testa- 
ment in  writing,  bearing  date  the  10th  day  of  March,  1783; 
BOW  I  do  hereby  dechu-e  this  present  wriliii;;  to  be  a  codicil  to 
my  said  will,  and  I  do  direct  the  same  to  be  annexed  thereto, 
•nd  to  be  taken  as  a  part  thereof;  and  I  do  hereby  give  and  be- 
queath to  my  son,  Richard  Roe,  in  my  said  will  namad,  the 
further  sum  of  2001.  in  addition  to  what  I  have  given  him  irt 
my  said  will ;  and  whereas  I  did  in  and  by  my  said  will,  give  and 
bequeath  unto  John  Fenn,  the* sum  of  100/;  now  I  do  hereby  re- 
voke the  said  legacy,  and  do  give  unto  him,  the  said  John  Fenn, 
the  sum  of  lu/.  and  no  nmre ;  and  I  do  hereby  ratify  and  con- 
firm my  said  will,  in  all  thf  other  particnlars  thereof.  In  witness 
whereof  I  the  said  Richard  Roe  have,  to  this  codicil,  set  my 
hand  and  seal,  this  llJth  day  of  August,  iu  the  year  of  our 
Lord  I7b3. 
Signed,    scaled,    published,  and 

declared,  by  the  said  te.-tator,  *^^~2i 

Richard    Roc,    a.s    and   for   a  ^g- 

codicil,  to  be  aMncxed  to  his     Richard  Roe.  a;  n 

hst  will  and  tchtament,  and  to  %^o 

be  taken  as  part  thereof,  in  the  CJ? 

presence  of  us. 

Two  witnesses. 

A  Codicil 
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A  Codicil  to  devise  Lands  purchased  since  the  Testator's  Will^ 
to  the  Uses  of  such  Will,  to  add  a  neiv  Trustee  thereof,  and  ap' 
point  Guardians  to  his  Children. 

Whereas  /,  G.  M,  of,  Szc.  have  by  my  last  will  and  testa- 
ment, bearing  date  the  17th  day  of  April,  1811,  given  and  de- 
vised all  my  lands  and  hereditaments  situated  in  the  county  of 
Middlesex,  unto  C.  P.  and  L.  S.  their  heirs  and  assigns,  upon 
such  trusts,  intents,  and  purposes  as  are  therein  declared  con- 
cerning the  same.  And  whereas  since  the  making  and  publish- 
ing this  my  said  will,  I  have  purchased  certain  other  messuages, 
lands,  and  hereditaments,  situated  in  or  near  Ealing  in  the  said 
county  of  Middlesex.  Now  I  do  hereby  give  and  devise  all  the 
said  lands  and  hereditaments  situated  at  or  near  Ealing  aforesaid, 
which  I  have  purchased  since  the  execution  of  my  said  will,  as 
also  the  messuages,  lands,  and  hereditaments  in  my  said  will 
heretofore  given  and  devised  as  aforesaid,  unto  and  for  the  use 
of  the  said  C.  P.  and  L.  S.  and  unto  H.  R.  of,  &c.  their  heirs 
and  assigns  for  ever,  upon  such  trusts,  nevertheless,  and  to  asid 
for  such  ends,  intents,  and  purposes  as  in  and  by  my  said  will 
are  expressed  and  declared  of  and  concerning  the  said  messuages, 
lands,  and  hereditaments  thereby  devised  unto  the  said  C.  P. 
and  L.  S.  their  heirs  and  assigns  as  before  mentioned.  And  I 
do  hereby  also  appoint  the  said  H.  R.  one  of  the  executors  of 
my  said  will,  together  with  the  said  C.  P.  and  L.  S.  already 
thereby  appointed  executors  theraof.  And  I  also  appoint  them 
the  said  C.  P.  L.  S.  and  H.  R.  guardians  of  the  persons  and 
estates,  rights  and  interests  of  my  said  three  children  James, 
George,  and  Mary,  until  they  shall  severally  attain  thefr  respec- 
tive ages  of  twenty-one  years.  And  I  do  hereby  declare  this 
present  writing  to  be  by  me  intended  to  be  a  codicil  to  my  said 
last  will  apd  testament,  and  the  same  shall  be  deemed  and  taken 
as  part  thereof,  as  fully  and  effectually  to  all  intents  and  pur- 
poses as  if  the  contents  thereof  had  been  actually  inserted  and 
comprised  in  the  said  will.  In  witness  whereof,  I,  the  said  G.  M. 
have  hereunto  set  my  hand  and  seal  this  28th  day  of  April, 
1811. 

G.  M.  (L.  S.) 
■Signed,  sealed,  published,  &c. 

P.  O,  of,  &c. 

R.  M.  of,  &c. 


Form 


t 
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Form  of  a  Codicil^  ttihere  several  Legncies  are  revoked. 

Whereas  /,  a.  B.  of  Richmond,  in  the  county  of  Surry, 
Gent,  have  by  my  last  will  and  testament,  in  writing,  duly  exe- 
cuted, bearing  date  the  6th  day  of  Sept.  1 80+,  given  and  be- 
queathed, &c.  Now  I  the  said  A.  B.  being  desirous  of  alter- 
ing my  said  will  in  respect  to  the  said  legacies,  do  therefore 
maJce  this  present  writing,  which  I  will  and  direct  to  be  an- 
nexed rfs  a  codicil  to  my  said  will,  and  taken  as  part  tberof ; 
and  I  do  hereby  revoke  the  said  legacies  by  my  said  will  given 
to  )  and  1  do  give  to  each  of  them  the  sum  of  , 

and  to  the  sum  of  only  ;  and  I  give  unto, 

&c.  And  I  do  ratify  and  confirm  my  said  will  in  every  thing, 
except  where  the  same  is  hereby  revoked  and  altered  as  afore- 
said.    In  witness  whereof,  &c. 


A  Nuncupative  WiU, 

TH£  following  is  the  last  will  and  testament  of  A.  B.  late  of 
,  in  the  county  of  ,   Gent,  declared 

t»  us  whose  names  are  hereunto  subscribed,  desiring  it  might  be 
considered  and  taken  as  his  last  will  and  testament,  and  re- 
questing that  we  would  bear  witness  thereto.  (Here  insert  the 
werds  of  the  testator.) 

C.  F. 

G.  L. 

*  T.  P. 


A  Confirmation  of  a  Will. 
(Indorsed  on   the  back  thereof.) 

Whereas,  since  the  making  of  my  last  will  and  testament, 
as  within  mentioned,  I  have  taken  to  myself  a  wife,  by  which 
the  same,  or  part  thereof,  might  be  deemed  void  in  law:  now  I 
do,  notwithstanding  the  said  circumstance,  in  all  respects  con- 
firm and  re-establish  my  aforesaid  will,  and  desire  the  same 
may  still  be  deemed  and  taken  to  be  my  last  will  and  testament. 
As  witness  my  hand  and  seal  this  day  of 
Signed,  sealed,  published,  &c,  L.  P. 

J.  C. 

L.  S. 

M.G. 

Form 
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Form  of  a  common  Receipt  for  a  Legacy.    ■ 

Received  the  lOth  day  of  December,  1811,  of  James 
Wilson  and  Thomas  Bell,  gentleman,  executors  of  the  last 
will  and  testament  of  William  Brooke,  late  of  Broad-street, 
London,  merchant,  deceased,  the  sum  of  80/.  being  in  full 
for  a  legacy  to  tiiat  amount  given  to  me  in  and  by  the  said  will 
of  the  said  William  Brooke,  beart'ng  date  the  9th  day  of  No- 
vember, 1810. 

As  witness  my  hand, 

JAMES  HOWELL. 
Witness, 
ROBERT  HILI^ 


XJie  Form  of  an  Inventory  to  he  exhibited  to  the  Ordinary  by  the 
Executor  or  Administrator  of  the  Goods  and  personal  Estate  of 
the  deceased^  pursuant  to  the  Oath  and  Bond  entered  into  at 
the  Time  of  obtaining  Probate  or  Administration. 

j\  TRUE  and  perfect  inventory  of  all  and  evQvy  the  goods,  chat- 
tels, wares,  and  merchandizes,  as  well  moveable  as  not,  debts, 
credits,  and  other  personal  estate  and  eifects  of  William  Beard, 
late  of  the  parish  of  ,  in  the  county  of  ,  in 

the  diocese  of  ,  gentleman,   deceased,  made  by   us 

whose  names  are  hereunto  subscribed,  the  tenth  day  of  October, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ten. 

Money  in  the  house  the  property  of  the  deceased 
4001.  3  jDffr  cen/..  consolidated  Bank  annuities,  in  the 

books  of  the  bank  of  England,  in  the  name  of  the 

said  deceased,  at  ICl.  -  -  - 

Money  on  mortgage  to  John  Woollet  of  Reading 
3  Horses  and  harness  _  -  _ 

Horned  cattle,  viz.   5  cows  and  3  oxen. 
SO  Sheep,  at  per  average,  1/. 
3  Swine  ditto         1/.  10*. 

Poultry 

Corn  growing  at  the  time  of  his  death 
Corn  and  hay  in  bams  and  outhouses 


Brought 


£. 

«- 

d. 

ed  80 

he 

0 

0 

he 
231 

10 

0 

260 

0 

0 

65 

0 

0 

75 

0 

0 

30 

0 

0 

4. 

10 

0 

3 

0 

o 

95 

0 

0 

30 

0 

0 

£   .874 

0 

0 
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Bronght  forward         -  -  _  . 

Ploughs,  cart,  waggons,  and  other  imple/nents  of 
husbandry  -  _  _  . 

Wearing  apparel        -  -  -  - 

Plate  -  -  - 

Household  goods  and  furniture 

Hooks  -  _  _  .  _ 

Lease  for  21  years,  from  Lady-day,   1799,  of  the 

testator's  house  of  residence  -  -  V.*)     0     0 

Rent  m  arrear  due  to  the  deceased  at  the  time  of 
his  death,  from  the  tenants  of  sundry  liouses,  si- 
tuate,  &c.  (describing  them)         -  -  63  10    0 

Other  debts  due  to  the  deceased,  supposed  to  be 

recoverabl«  -  •  -  -  179  180 


£. 

s. 

d. 

874 

0 

0 

46 

0 

0 

16 

0 

0 

12 

0 

0 

150 

0 

0 

6 

0 

0 

£.  1422    8    0 


Debts  due  to  the  deceased,  but  supposed  to  be  ir- 
recoverable -  -  -  -  98  110 
Debts  owing  by  tlie  deceased  at  the  time  of  Ids  death  113  10    0 


Taken  and  appraised  by  us,  the  year  and  day  first  above  written. 
JAMES  HOGG       \0f  ,  sworn 

THOMAS  GILL     J  appraisers 

The  inventory  pursuant  to  several  acts  of  parliament  must  be 

written  upon  stamped  paper  or  parchment. 


STAMP   DUTIES. 

On  bills  of  exchange,  drafts,  or  orders,  for  the  payment  to 
the  bearer,  or  to  order,  either  on  demand  or  otherwise,  of  any 
sum  of  money,  the  following  duties  are  payable: 

Amounting  to  40s.  and  not  exceeding  51.  5s 0     10 

Exceeding  5).  56 301 0     16 

30) 501, 0     2     0 

50\ lOOl 0     iJ    0 

1001 „ 2(U)l. 0    4     0 

2001 .,« 500L 0     5     0 

5O01 lOOOl 0  10    O 

10001 30001 10    0 

^....•....    30001. 

Bill, 
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• 

Bill,  draft,  or  order  for  the  payment  of  money,  though  not 
payable  to  the  bearer  or  to  order,  if  the  same  shall  be  delivered 
to  the  payee,  or  some  person  oa  his  behalf,  the  same  duty  as  if 
payable  to  bearer  or  order. 

Bill,  draft,  or  order  for  the  payment  of  any  money,  weekly, 
monthly,  or  at  any  other  stated  periods^  if  made  payable  to  this 
bearer,  or  to  order,  or  if  delivered  to  the  payee;  where  the 
total  amount  of  the  money  shall  be  specified  therein,  the  same  duty 
as  on  a  bill  payable  to  bearer  or  order,  for  such  total  amount. 

And  where  the  total  amount  shall  be  indefinite,  the  same  duty 
as  on  a  bill  for  the  sum  therein  expressed  only. 

And  the  following  instruments  shall  be  deemed  to  be  inland 
bills,  drafts,  or  ordersj  viz. 

All  drafts  or  orders  for  the  payment  of  any  mone}'',  by  a  biU 
or  promissory  note*  or  for  the  delivery  of  any  such  bill  or  note,. 
in  paj'ment  or  satisfiiction  of  any  sum  of  money ;  where  such 
drafts  or  orders  shall  require  the  payment  or  delivery  to  be  made 
to  the  bearer,  or  to  order,  or  shall  be  delirered  to  the  payee,  or 
some  person  on  his  behalf. 

All  receipts  given  by  any  banker,  or  other  person,  for  money 
received,  which  shall  entitle  the  person  paying  the  money,  or 
the  bearer  of  such  receipts,  to  receive  the  like  sum  from  any 
third  person; 

And  all  bills,  drafts,  or  orders  fbr  the  payment  of  any  moneyj 
out  of  any  particular  fund,  which  may  or  may  not  be  available; 
or  upon  any  Condition  or  contingency,  which  may  or  may  not  be 
performed  or  hafipen ;  if  the  same  shall  be  made  payable  to  the 
bearer  or  to  order,  or  if  the  same  shall  be  delivered  to  the  paye« 
or  some  person  on  his  behalf. 

Foreign  bill  of  exchange^  (or  bill  of  exchange  drawn  in  but 
payable  out  of  Great  Britain)  if  drawn  singly,  and  not  in  si  set^ 
the  same  duty  as  on  an  inland  bill. 

Foreign  bills  of  exchange^  drawn  in  sets  according  to  the  cus- 
tom of  merchants ;—  for  every  bill  of  e«eh  set ; — ^where  the  sum 
made  payable  thereby  shall  not  exceed  1001.  -         0     10 

Exceeding     lOOl.  and  not  exceeding    2001.     ......    6    2    0 

; 2001 5001 0     3     0 

500l. ..........    10001 0    4    0 

10001. 30001.     ......    0    5    0 

30001.  -  -  -  0  10    d 

lExemptionsfrom  the  preceding  Duties. — All  bills  Of  exchange, 
•r  bank  post  bills,  issued  by  the  Bank  of  England; 

All  bills,  orders,  remittance-bills,  remittance-certificates, 
drawn  by  commissioned-olficers,  masters  and  lurgeons  iu  thai 
nary*  or  by  any  eommissioner  of  the  navy. 

'  Ss  All 
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All  bills  drawn  by  (he  coinniissioners  of  the  navy,  vicdiaTlTnp, 
transport,  and  sick  und  hurt  offices,  upon  die  treasurer  of  the 
navy. 

All  drafts  or  orders  for  the  payment  of  monej  to  the  bearer 
on  demand,  and  drawn  upon  any  bnnkcr.  qt  person  acting  as  a 
.  banker,  who  shall  reside  or  transact  the  business  of  u  banker, 
vithin  ten  miles  of  the  place  where  such  drafts  or  orders  thall 
be  drawn  ;  provided  sudi  place  shall  be  specified  in  such  drains 
or  orders  ;  and  provided  the  same  shall  bear  date  on  or  before 
the  day  on  which  the  same  shall  be  issued ;  and  provided  the 
same  do  not  direct  the  payment  to  be  made  by  bills  or  promissory 
rotes. 

All  bills,  for  the  pay  nud  allowances  to,  or  on  account  «f  the 
forces,  except  such  as  shall  be  drawn  in  fa-'-our  of  contractors 
or  others,  who  furnif he<l  bread  or  foratrc,  and  who  by  their  eon- 
tracti!  shall  be  liable  to  pay  the  stamp  duties. 

Gevernl  Regulations. — By  .'51  CJeo.  y,  c.  S."),  all  persons  wl.o 
sliall  write  ox  sigrn,  or  cause  to  be  written  or  signed,  or  who  sIk'.II 
accept  or  pay,  or  cause  to  be  accepted  or  paid,  any  bill,  &c, 
without  being  first  stamped  with  a  proper  stamp,  or  upon  whkli 
there  shall  not  be  some  stamp  resembling  the  same,  shall  forfeit 
'201.    Increased  by  +8  Ceo.  S,  c.  119,  to  501. 

No  bill,  &c.  shall  be  available  in  law  or  equity,  unless  stampeil 
with  the  lawful  stamp;  and  it  shall  not  be  lawful  for  the  com- 
missioners to  stamp  any  paper,  &c.  after  any  bill,  &:c.  shall  be 
written  thereon,  under  any  pretence  wl»atcver.  -      -.j 

But,  by  S7  (Jeo.  3,  c.  136,  s.  T),  it  sliaH  be  lawfbl  fdr  tt^^\ 
person  who  sball  be  Uie  holder  of  any  bill,  note,  <lrafr,  or  order 
made  after  July  20,  17f)7,  which  shall  be  sfmipt-d  with  a  8t;;nip 
of  a  differenf  denomiuaticii  than  req\iired,  if  the  s;iuie  shall  i)e 
rqiial  or  superior  in  value  to  the  stamp  required,  to  jiroduoc  tiK* 
same  within  the  times  hereinafter  mentioned  to  the  head  otKrcr, 
or  such  officer  as  the  conmiis^Jtiners  shall  appoint ;  and  the  com- 
missioners may  appoint  the  proper  officer,  upon  ^Miynient  ot'tlie 
duty,  and  such  penalty  as  is  atler-njcntioned,  over  and  above 
rhf  duty,  to  stamp  such  bill,  note,  (h-jrl't,  or  order,  wirij  the 
jii.ij)rr  stamp,  ai>d  to  give  a  receipt  for  the  duty  Aud  {»^iJ4iIty, 
&()  paid,  on  tne  back  of  such  bill,  note,  draft,  or  ordir.  •  -  ' 
^^  If  54py  sudj  bill,  note,  drutY,  or  or«Jer,  «hall  be  pr^tdtiTed 
"befiah:  lbr  same  shall  be  payable,  the  saiiie^  sliuU  he  stamped  on 
paynicut  of  the  saiil  duty,  and  the  penally  of  40s.;  but  if  tlu" 
t-  I  '11  be  payable  before  the  pnxluction  thei^eof  to  the  ini.i- 
I  ,  then  the  s.iiuc  shad  not  be  t<tamped,  unlcs*;  on  pavnieni 

ol  UicUuly  and  lUl.  i\ix  the  penalty. 

The 
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Xhc  JblUming  duties  are  payable  on' Promissory  Notes  for  thu 
Payment  of  Money  to  the  Bearer  on  Demand, 

For  anj*  sum  not  exceeding  one  pound  one  shilling 

Exceeding  11.  Is*  and  not  exceeding  21.  2s 0 

21.  2s 51.  5s 

31  5s 201 

201 , 301 

301 501 

501 „ 1001 

which  notes,  for  not  exceeding  21.  2s.  may  re-issued  after  pa}'^ 
ment,  as  often  as  thought  fit,  and  the  said  notes  exceeding  21. 
2s.  and  not  exceeding  lOOl.  may  be  re-issued  for  three  years 
from  the  date  thereof,  but  not  afterwards. 

Promissory  note  for  the  payment  in  any  other  manner  than 
to  the  bearer  on  demand  of  any  sum  of  money  amounting  to  40s. 

and  not  exceeding  51.  5s 0     10 

Exceeding  51.  5s.  and  not  exceeding  301 ,     0     16 

301 501 0     2     0 

501 1001 0     3     0 

These  notes  are  not  to  be  re-issued  after  being  once  paid. 
Promissory  note,  for  the  payment,  either  to  the  bearer  on 
demand  or  in  any  other  manner  than  to  the  "bearer  on  demand 
of  any  sum  of  money 

Exceeding  lOOl.  and  not  exceeding  2001 0 

2001 5001 0 

5001 10001 0 

l,om 3,0001. 0 

3,0001.  ,u* 1 

These  ncftes  are  not  to  be  re-issued  after  being  once  paid."- 

Promisory  note,  for  payment  of  money  by  instalments  or 
for  the  payments  of  the  several  sums,  at  different  times,  so  that 
the  whole  shall  be  certain. — The  same  duty  as  on  a  promissory 
note,  payable  after  date,  for  any  equal  sum. 

And  the  following  instruments  shall  be  deemed  to  be  promise 
sory  notes ;  viz. 

All  notes  promising  the  payment  of  any  money,  out  of  any 
particular  fund,  which  may  or  may  not  be  available,  or  upon 
any  condition,  which  may  or  may  not  he  performed  or  happen; 
if  made  payable  to  the  bearer,  or  to  order,  and  if  the  same  shall 
'be  certain,  and  not  amount  in  the  whole  to  twenty  pounds ; — • 
and  all  receipts  for  money  deposited  in  any  bank,  or  in  the 
hands  of  any  banker,  which  shall   contain  any  agreement  or 

s  s  2  memorandum. 


4 

0 

5 

0 

7 

6 

10 

0 

0 

0 

6-28  Appendlv. 

memorantlum,   importing  that    interest    shall  be   paid   for  the 
money  deposited. 

Exemptions Jrotn  the  Duties  on  Promissory  Notes, 

All  notes,  promising  the  payment  of  monejP*,  out  of  any  par- 
ticular fund,  ivliich  may  or  may  not  be  available;  or  upon  any 
condition  or  contingency,  which  may  or  may  not  be  performed 
or  happen  ;  whore  the  same  shall  not  be  made  payable  to  the 
bearer,  or  to  oriler;  and  also  where  the  same  shall  l)e  made 
jpayable  to  the  bearer  or  to  order,  if  the  same  shall  amount  to 
twenty  pounds,  or  be  indefinite. 

And  all  other  instruments,  bearing  in  any  degree  the  form 
of  promissory  notes,  but  which  in  law  shall  be  deemed  special 
agreements,  except  those  expressly  directed  to  be  deemed  pro- 
missory notes. 

But  such  of  the  notes  here  exempted  from  duty,  shaU  ncver- 
thelesjs  be  liable  to  duty  as  agreements. 

Exemptions. — All  promissory  notes  issued  by  the  Ba^k  of 
England. 

Prot«t  of  any  bill  of  exchange,  or  promissoiy  note,  of  any 
«um  of  money,  not  amounting  to  i'Cl «...,...    0     2     0 

Amounting  to  201.  and  not  ]  001 ,...."— 0     3     0 

: 1001.  ...^ .'5001 „ ^     0    5     0 

«    ...«. '. 5001.  or  upwards „.     0  10    0 

Protest  of  any  other  kind „ « 0     5     0 

And  for  every  sheet  upon  which  the  same  slall  be  written, 
gfter  the  first,  a  further  duty  of  ...-....^....^ 0     5     0 

On  receipt  or  discharge  given,  for  or  upon  the  payment  of  money 
amounting  to  21.  and  not  ICl ^....,.,..^.,...m...^..„     0    0    2 

Amounting  to  101.  and  not  201 «., ^»^^.„,    0'    0    4 

«.  201 501 «^.«^„/  00    8 

501 1001 "d  *  r  0 

, «  lOOl.  «.„.^  2001 0    2    0 

2001 5001 0     3     0 

, 5(X)I.  or  upwards „ 0    $^    0 

And  where  any  sum  shall  be  therein  exprussed  ur  acknowledged 

to  be  rcccived.io  full  of  all  deraaudH .,.*...'«.>.».»~f     0    5     0 

And  any  note,  memorandum,  or  writinjj  given,  for  or  upou 
the  payment  of  money,  whereby  any  suni  of  money,  debt  or 
deintnd,  or  any  part  of  any  debt  Or  demand   tin  '  I, 

tnd  amounting  to  two  poumb  or  upwards,  shall  b  j 

4bvo  been  paid,  settlr>d,  balanced,  or  otherwise  Ji»«.har^<.d  ur 
tittisficd,  OT  which  Hhall  import  or  Hignify  an}'  such  acknoulcdg- 
ment,  and  whether  the  same  ttliall  or  »hJI  not  be  signed  by  the 
name  of  any  person,  shall  be  deemed  to  be  a  receipt,  ;uii 
(^rged  with  a  duty  accordingly. 
'    And  any  receipt  vr  diachari^e,  note,  mcmoranduui,  or  wriiai^ 
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4^iiat6ver,  giveri  for  or  upon  the  payment  of  money,  tvhich  shall 
contain,  import,  or  signify  any  general  acknowledgment  of  any 
debt,  account,  claim,  or  demand,  therein  not  specified  having 
been  paid,  settled,  balanced,  or  otherwise  discharged  or  satisfied, 
oj"  whereby  any  su«n  therein  mentioned  shall  be  acknowledged 
to  be  received,  in  full,  in  discharge  or  satisfaction  of  any  such 
demands,  and  whether  the  same  shall  or  shall  not  be  signed  with 
the  name  of  any  person,  shall  be  deemed  to  be  a  receipt  for  5001, 
or  upwards,  and  charged  with  the  duty  of  five  shillings. 

And  all  receipts,  discharg«,\?,  auknowledgments,  of  the  de- 
scription aforesaid,  given  for  or  upon  payments,  made  with  any 
bills  of  exchange,  drafts,  promissory  notes,  or  other  securities 
for  money,  shall  be  deemed  to  be  receipts  given  upon  the  pay? 
ment  of  money, 

Exemptions  J'rorfi  the  preceding  Duties  on  Receipts, 

v-Eeceipts  exempted  by  the  assessed  tax  acts. 
-  .Receipts  given  by  the  treasurer  of  the  navy. 
•Receipts   given  .by  any   agent   of  the  pay  of  the  army,  ot 
ordnance. 

Receip'"s  given  by  any  officer,  seaman,  marine,  or  soldier,  or 
their  representatives,  for  any  wages,  pay,  or  pension. 

Receipts  given  for  the  purchase  in  the  public  funds,  or  stock 
of  the  Bank,  East  India,  or  South  Sea  Company,  or  any  dividend 
thereon. 

^*:RjBceipts  given  for  money,  deposited  in  the  Bank  of  England 
di"  Scotland,  or  in  the  hands  of  any  banker  to  be  accounted  for 
on  demand.  If  not  expressed  to  be  received  of  a  third  person. 
But  if  with  interest,  see  Promissory  Notes. 

Receipts  written  upon  promissory  notes,  bills  of  exchange, 
drafts  or  orders. 

Letters  by  the  general  post,  acknowledging  the  safe  arrival  of 
bills,  notes,  or  other  securities  for  money. 

^Receipts  indorsed  upon,  or  contained  in,  any  bond,  mortgage^ 
«. other  security,  or  any  conveyance  or  other  deed. 

Releases  or  discharges  for  money,  by  deeds  duly  stamped.  • 
f  Receipts  given   for   drawbacks    or   bounties,    upon  exporta- 

Re(!eipts  or  di^cljarges  for.  the  return  of  duties  of  customs, 
Upon  over  entry. 

:  Receipts  or.  acknowledgments  of  payment  indorsed  upon  any 
bills,  orders,  remittance  bills,  or  remittance  certificates,  drawn  by 
commissioned  officers,  masters,  and  surgeons  of  the  navy,  or  by 
Jtny  commissioner  of  the  navy.  ''"'.. 

*!■  Receipts  or  acknowledgments  of  pajj^ment,  indorsed  upon  anj?T 
bills  drawn  by  the  commissioners  of  the  navy,  victualling,  the 
rt^ahjipor,t"§teryice,  arid  sick  and  hurt, 

•         "  By 

.  -.3. 
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By  43  G£o.  3,  c.  126»  the  respective  stamp  duties  on  receipt* 
given  upon  the  payment  of  money,  sliall  be  paid  by  the  persons 
giving  such  receipts  and  dischaiges,  or  acquit tjuices,  except 
where  they  are  given  upon  payment  of  money  in  respect  of  any 
debt  payable  to  his  Majesty,  or  to  any  persona  for  hi8  use,  in 
%vhich  ca«e  the  duty  shall  be  paid  by  the  persons  by  whom  or  on 
whose  behalf  such  receipt  shall  be  required. 

Any  ptrson,  or  any  agent  of  any  person  froip.  whom  any  sum 
shall  be  due,  and  who  shall  have  paid  suck  sum,  may  provide 
^  piece  of  papei",  vellum,  or  parchment  duly  stamped,  and  de- 
mand of  the  person  entitled  to  such,  or  any  a^ent  to  whom  tho 
same  shall  have  been  paid,  a  receipt  for  such  sum,  and  also  tho 
amount  of  the  duty ;  and  if  any  person  to  whom  any  sum  of 
money  shall  have  been  paid,  shall  refuse  to  give  such  receipt 
upon  demand,  or  pay  the  amount  thereof,  such  person  shall 
forfeit  101. 

No  receipt  liable  to  the  duties  shall  be  pleaded  or  given  in 
evidence  in  any  Court,  or  admitted  m  any  court  to  be  good, 
useful,  or  available  in  law  or  equity,  mdcss  stamped  with  a  law- 
ftii  stamp,  or  denote  the  rate  of  duty  by  this  act  directed,  or  some 
higher  rate  of  duty. 

By  35  (Jeo,  J},  c,  55,  every  person  who  shall  write  or  sign, 
or  cause  to  be  written  or  signed,  any  receipt,  discharge,  or  ac- 
qnttlHDce  liable  to  di!ty,  without  the  same  being  first  duly 
nNnipH.  or  upon  which  there  shall  be  a  stamp  of  lower  deno- 
mination than  is  charged  in  respect  thereof,  shall  forfeit  101.  if 
tlie  sum  paid  shall  not  amount  to  lOOl, ;  and  20L.  if  it  amounts 
to  lOOl.  or  upwards,  s.  8. 

Aud  every  person  wlu)  shall  give  any  receipt,  discharge,  or 
acquittance,  or  any  note,  memorandum,  or  writting  acknow- 
ledging the  payment  of  money,  in  which  a  less  sum  shall  be 
expressed  than  the  sum  actually  paid,  or  who  shall  separate  the 
sutu  into  divers  sums,  with  intent  to  evade  the  duties,  or  shall, 
with  the  like  intent,  write  off  any  part  of  the  debt,  claim,  or 
4emand,  or  who  shall  be  guilty  of,  concerned  in,  any  fraudulent 
contrivance  whatever,  with  intent  to  defraud  his  Majesty  of  any 
of  the  duties,  shall  forfeit  501.  s.  9. 

Receipts  on  unstamped  paper  brouglit  to  tho  stamp  office 
within  !•  days  after  given,  may  be  stamped  on  payinent  of  5\, 
qver  the  duty  ;  and  if  brought  to  be  sttunpcd  ulkr  1 1  days, 
And  within  one  calendar  month  aftet*  given,  may  be  stamped 
on  payment  of  101.  above  the  duty;  and  in  that  case  the  parties 
arc  not  to  be  liable  to  any  of  Ute  peiutlties  above-mentioned. 

One  niuiety  of  all  penalties  shall,  if  sued  for  within  threr 
months  In;  to  his  Majesty;  and  the  other,  with  full  costs,  to 
^u:  persons  who  shall  inform,  &c.  and  which  may  be  recovered 
iu  any  of  the  courts  nt  Westminster,  witiiin  England :  and  iq 
tho  Excbcouer  of  I:kiinburgK,  within  Svotiand.     liut  one  justice 

ipay 


Appendl^Ci  6St 

may  hear  and  determine  any  offence  which  suhjects  the  offender 
to  any  pecuniary  penahies :  and  persons  aggrieved  may  ap- 
peal to  the  quarter  sessions.  The  justice  may  mitigate  penal-* 
ties,  not  less  than  one'  moiety  besides  cost.  Witnesses  refusirigj- 
to  attend  the  justice,  &c.  to  forfeit  40s. ;  and  if  the  penalties 
are  not  prosecuted  for  witliin  the  limited  time,  they  are  only^ 
recoverable  by  the  crown ;  and  if  the  whole  penalty  is  recovered 
by  the  crown,  the  informer  is  to  be  rewarded  by  the  com- 
missioners of  stamps,  at  their  discretion,  not  exceeding  cue 
moiety. 


Bani  Tokens. 

(51  Geo.  Ill,  c.  110*) 

l^F  any  person  shall  make,,  coin,  or  counterfeit,  or  cause'  or 
procure  to  be  made,  coined,  or  counterfeited,  or  wiUingly  act 
or  assist  in  the  making,  coining,  or  counterfeiting  any  token 
resembling,  or  made  with  intent  to  resemble  or  look  like  any  of 
the  tokens,  stamped  and  issued,  and  circulated  by  the  Bank  of 
England,  or  with  intent  to  pass  as  such,  every  person  so  offend- 
ing, shall  be  guilty  of  lelony,  and  transported  for  not  exceed- 
ing 7  years.  As  also  persons  bringing  such  counterfeit  tokens 
into  the  kingdom. 

And  if  any  person  shall   utter,   tender  in  payment,  give   in 
,.  ^exchange,  pay,     or  put    off  to   any  person   any   such  false   o^r 
«;Qunterfeit  token,  knowing  the  same  to  be  false  or  counterfeited, 
^very  person  so  offending  shall  suffer  six  montlis  imprisofnment, 
^hd  find  sureties  for  good  behaviour  six  months  more;  and  if 
-afterwards    convicted,   shall    for    such    second    offence    suffer 
l^wo  years  i<«prisoninent,  and  find  sureties  for  two  years  more: 
Caijd  if  he  shall  afterward  offend  a  third  time  he«haJlbe  guilty -of 
.felony,  and  transported  for  fourteen  years.        '  ■■■■'■•■>-";.-.'.,  :S 
*     If  any  peT&()n  shall  have  in  his  custody,   ^vithmit lawful  Mcase 
,.(^ie  proof  whereof  shall  lie  upon  the  party  accused, )  any  g-f  eater 
'Buraber  than  five  of  such  false' or  counterfeit  tokens,  such  person 
-being  thereof  convicted  before  one  justice,  sliall  forfeit  all  jiu«h 
litokfus,  winch  shall  be  cut  in  pieces,  aiid  also  forfeit  not  exceeii- 
.  ing  five  pounds,  nor  less  than  forty,  shillings,  for  every  Jki^'et-r 
counterfeit  token  found  in   his  custody,   One  moiefy  to  -tho'  k:- 
^ibrmer,  and  the  other  to  the  poor  of  the  parish,  which- if  Kot 
io'rthwith  paid,  such  justice  may  commit  the  party  to  the  corn- 
s'iuon  goal  or  house  of  correction^  to  hard  labour  for  thtee  ca- 
^jleiidar  ra9ntlis,  ;  i^t 


632  Jppendix* 

Lord  Sianhope*s  Act. 

(51  Geo.  S,  cap.  127.) 

KkOM  and  after  the  24th  of  July,  ISll,  no  person  shall  re« 
ceive  or  pay  for  any  gold  coin  lawfuJly  cyrrent  within  the  realm, 
any  more  in  value,  benefit,  profit,  or  aJvanftige,  than  tlie  true 
lawful  value  of  such  poin,  whether  such  value,  benefit,  profit, 
or  advantage  be  paid,  made,  or  taken  in  lawfnl  nioiity,  or  in 
ary  note  or  notes,  bill  or  bills  of  the  Hank  of  England,  or  in 
ary  silver  token  or  tokens  issued  by  them,  or  by  ai.y  or  all  of 
^lic  said  means  wholly  or  partly,  or  by  any  other  mciiis,  device, 
shift,  or  contrivance  whatso  iver ;  and  ever}'  person  who  shall 
otTeno'  herein  shall  be  guilty  of  a  misdeineanor. 

And  no  person  shall  by  means,  device,  shift,  or  contrivance 
whatsoever,  receive  or  pay  any  note  or  bill  of  the  Bank  of  Eng-^ 
Ir.nd,  for  less  than  the  amount  of  lawful  money  expressed  there- 
in, except  only  lawful  discount  on  such  note  of  bill  as  shall  not 
be  expressed  to  be  payable  on  demand  ;  and  every  person  wh# 
^all  offend  herein  shall  be  guilty  of  a  misdemeanor. 
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r«>ni|ifi)>iiK  the    ^  1' evolution'*  nnd    .)iiii(;iTiruls   hi 

l^jKily  and  Eccic  ation,   with  an  AjijieiKiix.     3s. 

5.  A  Digest  of  the  Bankrupt  Laws ;  or  Debtor  and  Creditor's 

C<^ru[>enditini ;  baiL'i;  a  pervplnroii-  Arr.-m..!  in,.ni   r^nd  l.tiiiiliar  F'xplnnutiou  of 
all   tic   l.aus,  De^i$ii>ns,  and  Pt'  Commits  on  uf  Bimkriiptt 

ftom  thr  Art  of   l^anlriiptcy  t"  Hi-  >    of  the  Ccrtilicutc.     With 

tn  Appendix  of  Prcg4:dcnt.<,  Bills  u;  C  >i>i.s  a  ci>pious  Indrx,  &c.   \c.     5.% 

X.  B-  Ttte  whole,  forming  a  s-aluble  Law  Library,  may  be  had  eoiuptate  in 
One  large  Volune  ()cl<tvo  \  olucie,  Fiice.  18s,  in  LWrds.  ' 

•«•  Those  who  may  wish  to  l>eeome  ■  «irchn»rrs,  "HI  he  particcilar  In  aslia| 
for/  or  ordermt  the  Editruns  by  Mr.  Paul. 

Law  and  Gilbert,  Priuter>f  bi.  Jubn's  S4uarc«  Loudon. 
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